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^^  joinder,"  and  remove  the  words  ^^  to  maintain  his  suit,*' 
to  the  last  line,  inserting  them  between  the  words  ^*  and  '^ 
and  "gave." 

Page  57.  Line  6.    After  the  word  *'  was  "  insert  •*  captioned." 

Page  297.  Transpose  first  line  to  foot  of  page. 

Page  361.  Insert  date  of  decision,  and  names  of  Judges  sitting  as  fol- 
lows : 

5  Deelded  J&naary  •.  1882 

>  The  CmxF  Justice  and  Justices  Haokbb  and  Jaicbs  sitting. 

Page  445.  Line  1.  Strike  out  the  word  "  new." 

Page 458.  Line  16.  Insert  the  word  "no"  before  the  word  "prece- 
dent." 

Page  088.  Line  19  from  bottom.    For  "barred"  read  "based." 


PREFACE. 


For  the  sixty  odd  years  prior  to  the  organization  of  the 
Supreme  Court  of  the  District  of  Columbia,  the  only  appeal 
from  the  judgments  and  decrees  of  the  old  Circuit  Court  was 
to  the  Supreme  Court  of  the  United  States.  From  1801  to 
1816  all  suits  at  law  or  in  equity  determined  by  the  Circuit 
Court,  and  wherein  the  amount  in  controversy  exceeded  one 
hundred  dollars,  were  thus  appealable.  In  1816  the  amount 
was  increased  to  one  thousand  dollars,  with  the  proviso  that, 
^•^  where  the  matter  in  dispute  shall  be  of  the  value  of  $100, 
and  of  less  value  than  $1,000,  on  a  petition  to  a  justice  of 
the  Supreme  Court,  if  the  said  justice  shall  be  of  opinion 
that  errors  in  the  proceedings  of  the  court  involve  questions 
of  law  of  such  extensive  interest  and  operation  as  to  render 
the  final  judgment  of  the  Supreme  Court  desirable,  the  case 
may  be  removed  at  the  discretion  of  the  justice." 

The  duty  of  reporting  the  decisions  in  these  appealed 
cases  devolved  upon  the  reporters  of  the  Supreme  Court  of 
the  United  States,  and  they  are  accordingly  to  be  found 
scattered  through  such  of  the  volumes  of  their  reports  as 
were  published  prior  to  the  organization  of  this  court.  For 
more  than  half  a  century,  therefore,  these  few  cases  in 
the  United  States  Supreme  Court  Reports  and  such  others 
in  the  Maryland  reports  as  bore  upon  the  construction  of 
the  statutes  of  that  State  in  force  here,  were  to  the  practi- 
tioners of  this  District  the  only  authority  whereto  to  refer 
upon  matters  of  local  law. 

These  seemed  to  have  suflSced  the  wants  of  the  bar  of 
that  day,  for  although  from  the  organization  of  the  court 
in  1801,  notes  of  its  decisions  were  faithfully  kept  in  manu- 
script by  Judge  Cranch,the  chief  judge,  which  we  are  told 
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were  in  a  monner  accessible  to  the  bar,  yet  their  pub- 
lication was  not  thought  of  until  1852,  when  they  appeared 
in  the  five  volumes  known  as  Cranch's  Circuit  Court  Reports, 
and  became  for  the  firet  time  of  any  real  utility.  Valuable 
however,  as  these  reports  may  have  been  in  the  absence  of 
any  others,  still  they  were  not,  except  in  cases  of  appeal  from 
the  District  Court  and  the  Orphan's  Court,  the  decisions  of  a 
court  of  review,  and  can  scarcely  be  said  to  have  been  of 
more  authority  than  a  collection  of  nisiprius  cases. 

Eleven  years  after  these  reports  appeared,  the  act  of  March 
3, 1863,  reorganized  the  judiciary  of  the  District  and  modeled 
it  to  a  large  extent  after  the  j  udicial  system  of  the  State  of  New 
York.  Appeals  from  the  trial  court  and  from  the  chancellor 
are  now  taken  to  the  General  Term,  from  whose  decision,  if 
the  amount  in  controversy  exceed  ?2,500,  an  appeal  lies  to 
the  Supreme  Court  of  the  United  States.  Of  the  cases 
decided  by  the  General  Term,  a  large  number  involve  most 
important  points  of  law  and  equity,  and  incidental  thereto, 
questions  of  practice  and  pleading  peculijir  to  this  court. 
The  decisions  in  a  large  proportion  of  these  cases  are  usually 
final.  The  opinions  delivered  have  been  almost  invariably 
oral.  Heard  only  by  the  few  members  of  the  bar  who 
happened  to  be  present  at  the  moment  of  their  delivery, 
they  soon  became  a  matter  of  tradition,  and,  like  tradition, 
uncertain. 

In  this  manner,  for  the  past  twenty  years  and  more,  has  the 
Supreme  Couii;  of  the  District  of  Columbia,  sitting  in  General 
Term,  exercised  a  jurisdictional  power  more  extensive  in 
many  respects  than  that  of  any  court  of  the  United  States, 
except  the  Supreme  Court.  Questions  the  most  important 
ancj  involving  the  deepest  research  have  been  argued  by 
counsel  and  considered  by  the  court  with  a  care  and  ability 
unsurpassed  in  any  forum,  and  yet,  except  for  the  short 
period  covered  by  the  reports  of  Mr.  Justice  Mac  Arthur, 
scarce  a  dozen  of  the  many  important  opinions  delivered 
during  all  these  years  have  been  preserved.  It  must  strike 
one  a9  somewhat  remarkable  that  a  court  with  a  jurisdiction 
90  varied  and  extensive  and  with   a  bar  so  large  and  in* 
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telligent,  should  have  existed  so  long  without  any  system- 
atic plan  for  preserving  in  regularly  published  volumes  of 
reports  the  many  important  cases  decided  by  it.  What  a 
light  would  now  be  shining  over  these  twenty  years 
of  darkness ;  what  an  amount  of  laborious  inquiry  would 
be  avoided,  had  the  opinions  of  the  court  settling  these 
matters  as  they  arose  been  taken  down  stenographically 
and  the  cases  reported  and  published.  Had  this  been 
done,  we  would  possess  to-day  at  least  twenty  volumes 
of  reports  instead  of  only  three  ;  and  even  these  three 
would  not  be  in  existence  save  for  the  industry  of  one 
of  the  justices  of  the  court  in  a  labor  which  it  is  the 
duty  of  the  bar  to  relieve  the  bench  of.  This  ought  never 
to  have  been  so,  much  less  ought  it  to  continue.  The  law, 
as  declared  by  the  court,  should  be  certain  and  it  can  only 
be  certain  when  preserved  in  black  and  white.  If  the  court 
has  no  means  of  turning  to  its  prior  decisions  for  guidance 
it  is  like  a  ship  which  sails  without  rudder  or  compass.  It 
moves  with  doubt,  with  diiBculty,  with  perplexity,  and  its 
labors  as  well  as  those  of  the  bar  are  immeasurably  increased. 
It  was  in  the  recognition  of  this  fact  that  I  saw,  when  a  few 
years  ago  I  came  to  practice  at  this  bar,  the  opportunity  to 
pay,  as  far  as  I  could  ever  expect  to  pay  it,  an  instalment  of 
that  debt  which  it  is  said  every  lawyer  owes  to  his  profession. 
The  first  volume  of  these  reports  is  the  result ;  but  lest  anyone 
may  give  the  writer  more  than  his  due,  let  me  say  that  but 
for  the  liberality  of  the  publishers  of  the  Washington  Law 
Reporter  in  furnishing  me  at  their  expense  with  a  short- 
hand writer,  and  also  but  for  the  encouragement  and  assist- 
ance aftbrded  me  in  many  ways  by  the  justices  of  the  court, 
especially  in  revising  the  stenographic  notes  of  such  of  their 
opinions  as  were  delivered  orally,  the  preparation  of  these 
reports  would  have  been  an  impossibility.  I  am  also  largely 
indebted  for  aid  in  various  ways  to  many  of  my  brethren  of 
the  bar.  Many  difficulties  had  at  first  to  be  overcome  in 
obtaining  the  longer  oral  opinions  which  were  sometimes 
upon  most  important  questions  of  law.  Failures  in  some 
instances  could  not  at  first  be  avoided^  but  I  may  safely 
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say  that  the  second  volume  of  these  reports,  the  material 
for  which  I  have  now  almost  ready,  will  contain  a  report  of 
every  important  case  decided  by  the  court  diiring  the  period 
covered  by  that  volume. 

With  one  or  two  exceptions,  which  were  unavoidable,  the 
cases  here  reported  are  given  in  the  order  of  their  dates. 
Such  of  the  opinions  as  were  not  delivered  in  writing  are 
from  carefully  revised  stenographic  notes.  Hence  their 
accuracy  may  be  relied  on.  In  conclusion  I  wish  to  say  that 
the  work  I  have  undertaken  has  no  pecuniary  reward,  while 
the  time  which  I  am  compelled  to  devote  to  it  is  often 
more  than  I  can  conveniently  spare  from  other  duties.  The 
labor  it  involves  I  do  not  count,  for  it  is  one  of  love,  and 
doubly  so  if,  as  I  hope,  it  is  appreciated. 

Franklin  H.  Mackby. 

Washinoton,  April  16, 1883. 
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Harmon  st  al.  vs.  Garland. 
At  Law.    No.  30,318. 


5  Decided  June  14, 1880. 

)  JoBtlees  Wtlib.  BCac  ABTBURAndHAOmslliSiiff 

1.  Under  the  Married  Woman's  Act  of  1869,  R.  S.  D.  C,  a  married 
woman  owning  a  separate  estate  may  contract  to  repair  her  house,  or 
to  have  anything  done  to  it  that  will  put  it  into  a  condition  to  make 
It  rentable. 

S.  Defendant,  a  married  woman,  owned  a  house  as  her  separate  estate. 
Plaintiffs  sold  and  delivered  furniture  to  her  upon  her  promise  to  pay 
for  same  out  of  said  estate.  The  defendant  bought  and  used  the 
furniture  for  the  purpose  of  furnishing  the  house. 

Held^  That  this  was  a  contract  having  relation  tp  her  separate  estate. 

Motion  in  General  Term  for  judgment  on  a  special  verdict 

The  plaintifls,  furniture  dealers,  sued  the  defendant,  a 
knarried  woman,  to  recover  the  price  of  furniture  used  in 
furnishing  a  house  forming  part  of  her  separate  estate.  At 
the  trial,  the  jury  rendered  the  following  special  verdict : 

"  We,  the  jnry,  find  that  the  furniture,  the  price  of  which 
is  sued  for  in  this  action,  was  sold  and  delivered  by  the 
plaintiffs  to  the  defendant,  upon  her  representation  that  she 
was  the  owner  of  property  in  her  own  right,  and  that  she 
would  pay  for  said  furniture  out  of  her  said  separate  estate. 
We  farther  find  that  said  furniture  was  bought  and  used  by 
the  defendant  for  furnishing  a  house  forming  a  part  of  her 
separate  estate,  which  house  so  furnished,  said  defendant 
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thereafter  rented.  We  further  find  that  said  defendant,  at 
the  time  of  making  said  contract,  was  a  married  woman  ; 
and  being  ignorant  in  point  of  law  what  our  verdict  should 
be  upon  the  above  facts,  we  find  for  the  plaintiffs  for  the 
amount  claimed,  |1,834.33,  with  interest  from  the  first  day 
of  March,  1878,  if  the  court  shall  be  of  opinion  that  upon 
said  facts  the  plaintiffs  are  entitled  to  recover  in  point  of 
law  ;  and  if  the  court  shall  be  of  opinion  that  the  plaintiffs 
are  not  entitled  to  recover  upon  said  facts  in.  point  of  law, 
then  we  find  for  the  defendant." 

J.  J.  Darlington  for  plaintiff: 

The  "  MaiTied  Woman's  Acts  "  have  been  liberally  con- 
strued in  a  majority  of  the  States.  This  court  having,  how- 
ever, in  Rich  vs.  Hyatt,  Wash.  Law  Rep.,  Vol.  7,  No.  13, 
indicated  its  disposition  to  adhere  to  the  "  strict  construc- 
tion "  school,  the  authorities  cited  will  be  confined  to  the 
deciBions  of  the  courts  of  those  States,  in  which  these 
statutes  haye  been  most  strictly  construed^  viz. :  New  Hamp- 
shire :  Bailey  vs.  Pearson,  29  N.  H.,  77  ;  Ames  vs.  Foster,  4^ 
K  H.,  881;  Muzzey  vs.  Reardon,  57  K.  H.,  378  ;  Illinois: 
Carpenter  vs.  Mitchell,  50  HI.,  470  ;  Williams  vs.  Hugunin^ 
69  III.,  214 ;  New  York:  Yale  vs.  Dederer,  18  K  T.,  265  ; 
S.  C.  22  N.  Y.,  450. 

The  language  of  the  New  Hampshire  act  is  as  follows : 
^^  Married  women,  in  the  cases  aforesaid,  shall  *  *  *  be 
liable  to  be  sued  at  law  and  in  equity  upon  any  contract  by 
them  made,  or  any  wrong  by  them  done,  in  respect  to  such 
property  *  *  *  in  the  same  manner  and  with  the  same 
effect  as  if  they  were  unmarried." 

In  the  case  of  Batchelder  vs.  Sargent,  47  N.  H.,  a  case 
strikingly  analogous  to  the  present,  the  court  said ;  "  The 
power  to  hold  property  to  the  wife's  sole  and  separate  use,, 
necessarily  implies  a  power  to  hold  whatever  is  essential  to 
make  that  use  beneficial ;  such  as  fanning  tools,  stock,  and 
the  like ;  and  as  incident  to  holding  such  tools  and  stock, 
must  be  the  right  to  purchase  them,  and  pledge  her  credit ' 
for  the  price.     •     *     *    The  wnfe  has  used  her  credit,  to 
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stock  her  farm,  and  she  enjoys  the  benefit  of  it ;  and  a 
decision  which  would  discharge  her  from  the  obligation  to 
pay  for  it,  would  not  only  be  painfully  unjust  and  productive 
of  much  mischief  in  that  direction,  but  would,  we  are  per- 
suaded, be  inconsistent  with  the  policy  of  our  legislation-, 
which  is  to  place  the  wife  in  respect  to  such  property  upon 
the  footing  of  a  feme  sole.^^ 

This  case  is  cited,  first,  because  it  is  the  decision  of  a  couit 
than  which  none  has  been  a  more  strict  constructionist  qf 
the  class  of  legislation  in  question  ;  secondly,  because  it  is 
the  decision  of  a  bourt  whose  views  in  Ames  vs.  Foster  were 
adopted  and  apparently  most  relied  upon  by  this  court  in 
Bich  vs.  Hyatt  i  and,  thirdly,  because  the  case  itself  camiot 
be  distinguished  in  principle,  in  a  single  particular,  from  the 
case  at  bar. 

From  the  authorities  of  the  States  above  mentioned,  the, 
following  may  be  stated  aa  contracts  "  in  relation  to  the 
separate  estates  of  married  womefi"  in  the  sense  of  the 
Married  Woman's  Acts,  and  which  when  made  are  binding 
upon  them,  viz.: 

1.  Contracts  connected  with  and  growing  out  of  her  prop- 
erty, or  necessary  to  its  use  and  enjoyment ;  as  cattle  to  stock 
or  labor  to  cultivate  her  farm.  Bailey  vs.  Pearson,  29  N.  H., 
77 ;  Batchelder  vs.  Sargent,  46  N.  H.,  262  ;  See  Conway  vs. 
Smith,  13  Wis.,  147  ;  Ames  vs.  Foster,  3  Allen,  545  ;  Muzzey 
vs.  Eeardon,  57  N.  H.,  878  ;  Carpenter  vs.  Mitchell,  50  HI., 
470 ;  Cookson  vs.  Toole,  59  HI.,  515 ;  Owen  vs.  Cawley,  86 
N.  T.,  600. 

2.  Contracts  for  the  benefit  of  the  separate  estate,  or  for 
the  wife's  benefit  upon  its  credit;  as  for  money  to  pay 
interest  upon  an  encumbrance,  or  board  for  wife  and  her 
husband  upon  her  promise  to  pay  out  of  her  separate  estate. 
Yale  vs.  Dederer,  18  N.  Y.,  266  ;  Owen  vs.  Cawley,  36  K.  Y., 
600  •  Maxon  vs.  Scott,  55  N.  Y.,  247  ;  Hammond  vs.  Corbett, 
5  K  H.,  311 ;  Williams  vs.  Hugunnin,  69  III.,  214  ;  Manhat- 
tan B.  &  M.  Co.  vs.  Thompson,  58  N.  Y.,  80 ;  White  vs, 
McNett^  33  N.  Y.,  376. 

3.  Contracts  made  with  intention  to  bind  the  separate 
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estate,  or  by  both  parties,  upon  its  credit.  White  vs.  McNett, 
88  N.  Y.,  876  ;  Hammond  vs.  Corbett,  51  N.  H.,  811 ;  Cora. 
Ex.  Ins.  Co.  vs.  Babcock,  48  N.  Y.,  618 ;  Carpenter  vs. 
O'Dougherty,  50  N.  Y.,  660 ;  Manhattan  B.  &  M.  Co.  vs. 
Thompson,  58  K  Y.,  80 ;  McVey  vs.  Cantrell,  70  N.  Y.,  296, 
Rich  vs.  Hyatt  decides  nothing  either  for  or  against  the 
plaintifi*8  in  this  action  ;  its  reascmng  is  conclusive  in  their 
favor.  The  doctrine  of  courts  of  equity  upon  this  subject 
will  be  found  in  Willard  vs.  Eastham,  15  Gray,  828. 

Hagnsr  &  Maddox  argued  the  case  for  the  defendant,  but 
filed  no  brief. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

Our  married  woman's  act  of  1869  declares  that  a  married 
woman  may  contract  as  a  feme  sole  in  regard  to  any  matter 
^  relating  to  her  separate  estate,  and  the  question  in  this  case 
is  whether  the  purchase  by  a  married  woman  of  furniture 
for  a  house  forming  her  separate  estate  is  such  a  contract  as 
relates  to  that  estate.  We  think  that  it  is.  A  woman  who 
owns  a  farm,  if  she  lives  on  it  herself,  may  stock  it.  If  she 
finds  that  she  can  rent  it  to  better  advantage  by  stocking  it 
than  by  renting  it  without  the  stock,  we  think  it  is  such  an 
incident  to  the  farm  as  would  enable  her  to  buy  stock  for 
that  purpose.  Under  a  similar  statute  in  New  Hampshire, 
just  such  a  case  has  been  cited  by  the  plaintiff. 

The  house  in  question  was  in  this  city  and  was  the  property 
of  the  defendant,  a  married  woman.  It  was  of  no  use  to  the 
owner  unless  occupied  or  rented.  Now  a  married  woman 
may  contract  to  repair  her  house  or  to  do  anything  that  will 
put  it  in  a  condition  to  make  it  rentable.  We  think  it  is  a  fair 
inference  from  the  verdict  in  this  case  that  the  defendant, 
in  order  to  rent  the  house  to  advantage,  had  to  furnish  it. 
Now  to  allow  a  woman  owning  property  of  this  description 
to  go  to  a  furniture  establishment  or  to  a  merchant  and 
represent  that  she  is  the  owner  of  a  house  and  wants  to 
furnish  it  so  that  she  may  rent  it,  and  then  permit  her  to 
come  into  court  and  say  that  she  had  no  power  to  make  such 
a  purchase,  would  be  allowing  her  to  commit  a  fraud  upoa 
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the  parties  who  trasted  her,  and  would  be  a  conBtruction  ot 
the  law  that  we  ought  not  to  give  to  it.  Although  the 
purchase  of  furniture  may  not  strictly  be  said  to  be  a 
contract  relating  to  her  separate  estate,  it  would  be  a  very 
narrow  construction  to  allow  the  woman  to  defraud  her 
creditors  by  keeping  the  furniture ;  for  to  turn  the  creditors 
over  to  the  husband,  who  would  probably  set  up  the  defense 
that  he  was  not  bound,  would  be  to  deprive  them  of  a  remedy 
anywhere. 

We,  therefore,  direct  that  a  judgment  for  the  amount 
found  to  be  due  the  plaintift*  on  the  special  verdict  be 
entered. 


Maroarst  p.  Brooke  vs.  Theodore  Barnes  st  al. 

In  Equity.    No.  6513. 

5  BeeMed  Jane  14, 1880. 

I  Justices  Wyub,  Hjlomeb  and  Jambs  sitting* 

1.  A  husband  can  only  act  in  respect  of  the  wife's  separate  estate  as  her 
acent,  and  he  can  bind  her  only  to  the  extent  of  the  authority  she  gives 
hun,  or  which  she  by  her  acts  eives  him  the  appearance  of  having. 

2.  The  fact  that  a  wile  had  previously  given  her  husband  authority  to 
act  for  her  in  two  or  three  transactions,  is  no  ground  for  inference 
that  she  has  therefore  given  him  authority  to  do  whatever  is  to  be 
done  in  another  transaction  of  an  altogether  different  character. 

3.  When  the  husband  undertalces  to  act  as  agent  of  the  wife,  he  who 
deals  with  him  as  such  must  inquire  into  the  extent  of  his  authority. 
The  mere  assertion  of  the  agent  as  to  his  powers,  is  not  sufficient  to 
bind  the  principal* 

4.  A  husband  being  indebted  to  B,  gave  him  in  satisfaction  thereof  an 
order,  signed  by  himself  and  wife,  upon  a  fund  belonging  to  the  sepa- 
rate estate  of  the  wife.  The  wife  had  signed  and  given  the  order  to 
lier  hus1>and  for  another  purpose ;  but  the  husband  represented  to  B 
that  he  had  authority  to  use  it  in  payment  of  this  indebtedness.  On 
a  bill  in  equity  filed  by  the  wife,  the  court  compelled  B  to  refund  the 
money. 

STATEMENT  OF  THE  CASE. 

Appeal  from  Decree  in  Special  Term. 
Clement  H.  Brooke,  husband  of  the  complainant,  was  the 
owner  of  a  house  anrd  lot  in  Washington,  D.  C,  upon  which 
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th'.Tc'were  two  deeds  of  trust,  the  second  being  to  secure' a 
promissory  note  held  by  a  Mrs.  Stewart.  The  defendant, 
Theodore  Barnes,  also  held  a  promissory  note  (unsecured) 
of  Brooke,  endorsed  by  Edward  Brooke,  brother  of  Clement. 
The  Stewart  note  and  the  Barnes  note  were  about  equal  in 
amount.  The  trustees  of  the  Stewart  trust  were  threatening 
foreclosure,  and  at  the  same  time  the  Barnes  note  was  aboat 
to  mature.  Under  these  circumstances  Brooke,  being  with- 
out means  of  his  own  to  meet  his  liabilities,  proposed  to 
Barnes  that  if  he  (Barnes)  would  take  up  and  hold  the  note 
secured  by  the  Stewart  trust,  he,  Brooke,  would  give  him  an 
order  signed  by  himself  and  wife  upon  their  attorney,  Mr. 
William  J.  Miller,  to  pay  the  Barnes  note  out  of  the  pro- 
ceeds of  a  judgment,  held  by  Mi*s.  Brooke  in  her  separate 
right  as  distributee  of  her  brother's  estate,  and  which  had 
been  placed  in  Miller's  hands  for  collection.  Barnes  made 
inquiry,  and  having  found  that  Brooke  had  on  several  pre- 
vious occasions,  with  the  consent  of  his  wife,  represented  her 
in  transactions  with  other  parties  respecting  her  separate 
estate,  and  that  she  had*  previously  paid  oflF  one  or  two  of 
her  husband's  debts,  consented  to  the  arrangement.  Accord- 
ingly an  order  was  given  him  signed  by  Brooke  and  wife, 
and  accepted  by  their  attorney,  Mr.  Miller.  Barnes  then 
took  up  the  Stewart  note  and  stopped  the  threatened  sale. 
This  was  in  May,  1877.  In  August,  1878,  Brooke  being 
insolvent,  his  property,  subject  to  the  two  trusts  above  men- 
tioned, was  sold  under  a  creditor's  bill.  The  house  having 
brought  enough  to  pay  off  both  trusts,  Barnes  demanded  of 
the  trustees  payment  of  the  Stewart  note.  "Whereupon  com- 
plainant filed  this  bill  to  enjoin  Barnes  from  receiving  same, 
except  upon  terms  of  refunding  to  her  the  money  already 
paid  him  under  the  order  signed  by  herself  and  husband,  or 
giving  credit  for  same  upon  the  Stewart  note,  and  turning 
the  same  over  to  her  when  paid.  Complainant  alleging 
that  when  she  signed  the  order  her  husband  represented  to 
her  that  such  was  the  understanding  with  Barnes. 

The  defendant  Barnes,  in  his  answer,  set-  up  that  Brooke 
was  agent  for  coniiplainant,  and  that  defendant  dealt  with 
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him  as  soch,  and  if  he  dec^eived  his  priucipal  it  was  without 
the  kuowLedge  of  defendant,  who  dealing  with  him  in  good 
faith  ought  not  now  to  be  niade  to  snfier  ;  that  complainant^ 
as  principal,  received  all  the  benefit  of  the  contract,  and  that 
the  husband's  statement,  even  if  her  allegations  were  true, 
were  made  to  carry  out  her  wishes,  and  she  is  bound  by  them. 
That  at  most  it  is  a  question  between  two  equally  innocent 
parties,  and  that  equity  in  such  a  case  would  refuse  to  inter- 
fere, but  leave  the  parties  to  their  legal  status. 

Testimony  was  taken,  and  upon  the  hearing  at  Special 
Term  the  court  dismissed  the  bilL 

J.  J.  Darlington  and  Irwin  B.  Linton  for  complainant : 

1.  To  a  contract  there  are  four  requisites  :  (a)  An  agree- 
ment {affgregatio  meniiiim) ;  (b)  A  consideration  ;  (c)  Cap- 
able parties ;  and  {d)  Home  particular  thing  to  be  done. 
AH  four  of  these  .are  wanting  in  the  case  at  bar  ;  fpr — 

(a)  There  never  was  any  agi'eement.  The  complainant 
consented  to  one  thing,  the  defendant  to  a  wholly  different 
thing.  1  Parsons  Cont.,  476  ;  Green  v$.  Bateman,  1  Wood 
&  M.,  859. 

(6)  No  consideration.  The  enjoyment  of  their  home  for 
the  year  intervening  between  the  transaction  in  question 
and  sale  of  the  property  under  the  creditor's  bill  was  not  a 
consideration.  See  Nat.  Bank  New  Eng.  vs.  Smith,  43 
Ctonn.,  327. 

(c)  Incapacity  of  one  of  the  parties  A  contract  that  a 
married  woman  shall  pay  one  of  her  husband's  debs,  on  con- 
dition that  the  creditor  shall  purchase  and  extend  another  of 
the  husband's  debts,  is  not  a  ^^  contract  in  a  matter  having 
relation  to  her  sole  and  sepamte  estate."  On  the  other  hand, 
the  contract  contemplated  by  the  complainant  was  one 
strictly  within  her  capacity  to  make.  Rich  vs.  Hyatt,  Wash. 
Law  Bep.,  Vol.  7,  No.  13.  It  was  an  investment  of  her 
separate  estate  in  other  property. 

(d)  The  absence  of  the  fourth  requisite  necessarily  results 
from  the  absence  of  the  first.  The  minds  of  the  parties 
contemplated  wholly  diiferent  things  as  the  subject-matter^ 
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of  the  contract ;  and  consequently  there  was  no  ^^  agreement 
to  do  or  not  to  do  a  particular  thing." 

2.  As  complainant  was  not  competent  to  make  a  contract, 
it  follows  that  she  could  not  make  it  by  an  agent!  But  was 
her  husband  her  agent,  either  general  or  special  ?  The  theory 
of  Ik  ^^  general  agency  "  upon  the  part  of  the  husband  enabling 
him  to  bind  the  separate  estate  of  the  wife  by  his  contracts, 
is  inconceivable  as  a  proposition  of  law.  As  to  the  alleged 
special  agency  oi  the  husband  for  the  wife  in  this  transaction, 
it  is  clear  that  he  was  in  no  sense  and  in  no  particular  the 
agent  of  the  wife,  in  which  he  was  not  equally  the  agent  of 
Barnes.  See  Cent.  Bank  Prederickburg,  vs.  Copeland,  18 
Md.,  305. 

8.  Complainant  was  not  estopped  to  deny  the  contract  as 
understood  by  Banies.  Parties  not  sui  generis  cannot  effect 
by  estoppel  what  they  cannot  effect  by  contract.  Lowell  vs. 
Daniels,  2  Gray,  161 ;  2  Smith's  Lead.  Cas.,  758-5. 

4.  Barnes  has  not  been  damnified : 

(a)  He  has  lost  nothing  on  the  Stewart  note,  the  property 
on  which  it  was  secured  has  been  sold,  and  the  fund  is  now 
in  court  amply  suificient  to  pay  both  principal  and  interest. 

(i)  He  has  lost  nothing  on  the  unsecured  note  which  he 
already  held,  because  that  note  was  then  uncoUectable.  The 
testimony  shows  both  the  maker  and  the  endorser  to  have 
been  insolvent. 

Hbnry  Wise  Qarnbtt  for  defendant : 

« 

1.  If  it  be  true  that  complainant  was  deceived,  she  has 
been  benefited  by  the  deceit ;  the  sale  of  her  home  was  pre- 
vented. Where  equities  are  equal  the  court  will  not  inter- 
fere, but  here  defendant  by  his  act  benefited  complainant ; 
he  has,  therefore,  the  stronger  equity,  and  the  court  will  not 
interfere,  even  if  complainant  and  defendant  were  both 
deceived. 

2.  Complainant  cannot  ask  a  court  of  equity  to  set  aside 
this  order  unless  defendant  can  be  put  in  as  good  a  position 
as  he  was  at  the  time  the  order  was  given  ;  at  that  time  he 
eoald  and  would  have  gotten  his  debt  from  the  endorser^ 
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aud  probably  80inething  from  the  maker,  both  of  whom  are , 
now  hopelessly  insolvent. 

3.  Clement  H.  Brooke  was  agent  of  his  wife  on  this  occa- 
sion. "  Where  one  of  two  persons  must  suffer  by  the  act  of 
a  third  person,  he  who  held-  that  person  out  as  worthy  of 
trust  and  confidence,  and  having  authority  in  that  matter 
shall  be  bound  by  it."    Story  on  Agency,-  §127,  n.  2. 

4.  The  representations  of  an  agent  are,  in  law,  the  repre- 
sentations of  the  principal ;  and  where  a  married  woman  is 
at  full  liberty  to  appoint  an  agent  she  comes  under  the  opera- 
tion of  this  rule  so  as  to  be  liable  for  damages  by  the  fraudu- 
lent representations  of  the  husband.  Vanneman  vs.  Powers, 
7  Lans.,  185  ;  Evans  on  Prin.  and  Agent,  465. 

5.  He  was  acting  for  her  advantage  as  well  as  his  own,  the 
object  being  to  prevent  the  sale  of  their  home.  Any  false 
representations  he  may  have,  made,  were  made  to  caiTy  out 
their  joint  plans.  The  rule  is  that  the  principal  is  chargeable 
with  agent's  fraudulent  representations  when  representations 
are  in  furtherance  of  the  principal's  plans.  Wharton  Prin. 
and  Agent,  §§164, 167, 171,  and  cases  cited. 

6.  As  between  the  principal  and  thirii  parties,  the*  true 
limit  of  the  agent's  authority  to  bind  the  former  is  the 
apparent  authority  with  which  the  agent  is  invented,  but  as 
between  the  principal  and  agent  the  true  limit  is  the  express 
authority.  Evans  on  Prin.  and  Agent,  452.  The  complain- 
ant allowing  her  husband  to  so  conduct  himself  about  her 
separate  estate,  and  receive  money,  make  contracts,  etc.,  as 
ta  induce  the  general  belief  of  his  agency,  she  is  bound 
thereby.  "Where  married  women  clothe  another  with 
apparent  authority  to  act  for  and  bind  them,  the  apparent 
must  be  taken  for  the  real  authority,  and  they  dre  estopped 
from  disputing  it,  so  far  aa  others  have  been  induced  to  act 
upon  the  faith  of  it.    Bodine  vs.  Killeen,  58  N.  Y.,  93. 

7.  Complainant  received  the  benefit  of  the  transaction,  as 
she  retained  her  home  for  fifteen  months  by  means  of  the 
action  .of  her  husband.  '^Principal  is  liable  for  agent's 
deceit  of  which  principal  takes  advantage."  Wharton  on 
Prin.  and  Agent,  §478. 
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'   Mr.  Justice  James,  after  stating  the  case,  delivered  the 
opinion  of  the  court : 

The  defendant  Barnes  takes  the  position  that  the  com- 
plainant had  authorized  her  husband  to  act  as  her  agent. 
This  proposition  turns  upon  the  question  whether  the  husband 
had  been  held  out  by  her  as  having  that  authority. 

The  principle  is  simple  enough.  Her  husband  could 
claim  to  act  only  as  her  agent,  and  he  could  bind  her  only 
in  case  he  had  actual  authority  to  make  the  arrangement 
with  Barnes  or  in  case  she  gave  to  him  the  appearance  of 
having  that  authority. 

A  good  deal  has  been  said  in  the  books  about  the  test  of 
authority  beyond  that  which  was  actually  given.  Sometimes, 
it  is  said,  that  it  turns  upon  the  question  whether  the  person 
was.  a  general  agent.  That  is  only  one  of  the  tests .  The  true 
test  is  this:  Has  the  principal  given  the  agent  the  appear- 
ance of  having  the  authority  ?  When  a  principal  employs 
an  agent  as  a  general  agent  for  the  transaction  of  all  business, 
he  gives  to  him  the  appeai'ance  of  having  the  power  to  do 
whatever  it  is  proper  to  do  in  the  business  in  hand.  So  if  a 
principal  employs  an  attorney  at  law  in  a  special  matter, 
although  the  attorney  is  not  his  general  agent,  he  is  held 
out  as  having  that  authority  which  an  attorney  is  understood 
to  possess  in  that  particular  matter.  Again,  if  the  prin- 
cipal employs  a  commercial  factor,  he  holds  him  out  as 
having  such  authority  as  a  factor  has  by  his  calling.  Or, 
if  he  employs  what  is  called  a  livery-stable  agent  to  sell  a 
horse,  he  holds  him  out  as  having  power  to  warrant  the 
condition  of  the  animal.  But  if  he  should  employ  a  casual 
'  person i  it  is  otherwise.  That  is  simply  because  the  character 
of  the  person  holds  out  that  he  has  the  powers  of  that 
character.  The  question,  then,  is  whether  there  is  anything 
in  the  circunistances,  or  in  the  character  of  the  agent 
which  holds  out  the  agent  as  having  a  certain  amount  of 
authority  ?  If  there  is,  the  principal  must  stand  by  what 
the  agent  does. 

It  is  said  that  the  principal  is  liable  for  the  frauds  and 
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misrepresentations  of  the  agent.  That  is  where  he  actually 
employs  the  agent  to  do  a  certain  thing.  Then,  if  the  agent 
commits  a  fraud  in  that  which  he  is  authorized  to  do^  the 
principal  is  bound  by  it.  But  if  the  fraud  consists  in  the 
agent's  pretending  to  have  the  authority  for  that  which 
he  does,  the  principal  is  not  afiected. 

Now,  the  only  evidence  given  us  of  Mrs.  Brooke  having 
employed  her  husband  as  her  agent  with  this  amount  of 
authority  was,  that  she  had  authorized  him  to  act  in  some 
of  her  matters  before,  chiefly,  it  would  seem,  to  collect  any 
moneys  due  her,  and  in  one  instance,  perhaps  in  two,  to 
apply  it  in  payment  of  his  debts.  But  she  had  not  so 
employed  him  as  to  hold  him  out  as  having  the  position  of 
her  general  agent  to  do  for  her  whatsoever  need  be  done  in 
her  matters.  It  was  not  to  be  inferred  from  one,  two,  or 
three  transactions  of  a  different  character  altogether,  that 
she  gave  him  power  to  do  whatever  was  seen  fit  to  be  done 
in  this  matter.  In  fact,  one  of  the  arguments  on  these  pre- 
vious transactions  seems  really  to  present  this  case  to  us ;  that 
because  he  had  used  up  a  good  deal  of  her  estate  heretofore, 
therefore,  she  authorized  him  to  keep  on  doing  so.  We  are  by 
no  means  inclined  to  make  such  a  broad  inference.  She  did 
not  hold  him  out  as  having  this  authority.  It  was  a  special 
case  of  agency,  the  bounds  of  which  are  not  to  be  judged  of 
by  Barnes  by  what  had  been  done  before ;  or,  if  he  were  to 
so  judge  of  them,  he  was  bound  to  see  that  they  indicated 
no  authority  to  make  this  particular  bargain.  It  was  Mr.  * 
Barnes'  duty  to  inquire  into  the  extent  of  Brooke's  au- 
thority ;  and  if  he  had  gone  to  the  principal — certainly  he 
had  no  right  to  take  the  agent's  assertion — he  would  have 
learned  what  the  contract  was. 

The  decree  of  the  court,  therefore,  is  that  he  surrender 
this  order  and  return  the  money.  This  reverses  the  decree 
below,  and  the  court  under  its  power  to  modify  the  decree 
disposes  of  the  case  here. 


12  Smith  i\  Kenney. 


William  R.  Smith  et  al.  vs,  John  H.  Kenney  et  al. 

In  Equity.    No.  6953. 

5  Decided  December  SO,  1880. 

i  The  Chibp  Justice  and  JoBtice  Wylie  sittiner. 

1.  A  duly  recorded  deed  of  trust  upon  merchandise  contained  a  clause 
permitting  the  grantor  ^*  to  retain  possession  of  and  use  the  said  goods, ^' 
&c. 

Hdd^  That  if  this  language  were  to  be  interpreted  as  permitting  the 
grantor  to  continue  the  business  of  selling  and  disposing  of  the  goods, 
it  would,  as  to  creditors,  be  a  serious  objection  to  the  validity  of  the 
deed ;  but  construed  with  tlie  clause  giving  the  trustee  the  power  to 
take  immediate  possession  if  the  grantor  were  found  removing  them, 
it  is  to  be  taken  as  merely  meaning  that  the  grantor  is  to  take  care  of 
and  use  the  property  subject  to  the  rights  of  the  trustee. 

2.  The  same  deed  purported  to  secure  noonajide  debt  evidenced  by  four 
promissor}*^  notes ;  the  last  note  represented  no  actual  indebtedness 
on  the  part  of  the  maker,  but  was  given  with  the  private  understand- 
that  if,  in  case  of  foreclosure,  the  property  realized  the  face  of  the 
four  notes,  then  tbe  amount  represented  by  this  last  note  w*as  to  be 
repaid  the  maker. 

Ueld^  That  this  was  a  secret  contrivance  which  rendered  the  deed  void 
as  to  creditors. 

3.  Where  a  deed  is  void  in  part,  as  an  evasion  of  the  statute  of  frauds, 
it  is  void  in  the  whole ;  it  cannot  be  held  good  for  a  part  and  void  as 
to  the  remainder. 

statement  of  the  case. 
Appeal  from  Decree  in  Special  Term. 

The  defendant,  Kenny,  being  indebted  to  Aitken,  Son  & 
Co.,  of  New  York,  in  the  sura  of  $797.80,  for  which  they 
held  his  three  promissory  notes,  agreed  to  secure  them  by  a 
deed  of  trust,  upon  all  the  merchandise  and  other  chattels 
in  his  store,  being  all  the  property  of  every  kind  that  he 
possessed. 

The  deed,  which  was  duly  recorded,  was  an  ordinary  chattel 
trust,  permitting  the  grantor  "  to  retain  possession  of  and 
use "  the  chattels  mentioned  until  default  made,  and  pur- 
ported to  be  a  conveyance  to  E.  H.  Munger,  trustee,  to 
secure  a  bona  fide  indebtedness  to  Aitken,  Son  &  Co.,  said 
indebtedness  being  evidenced  by  the  three  notes  above 
mentioned,  and  a  fourth  for  ^00,  of  even  date  with  the 
deed  (July  24, 1879),  and  payable  in  four  months  afterdate. 
This  last  note  represented  no  actual  indebtedness  on  the  part 
of  Kenny  to  A.,  S.  &  Co.,  but  was  given  with  the  private 
understanding  that  if,  in  case  of  sale  under  the  trust,  the 
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property  realized  the  amount  of  the  four  notes,  Kenny  wiis 
to  be  repaid  the  |400. 

On  the  2d  of  September,  1879,  none  of  the  notes  having 
been  paid,  the  trustee  took  possession  of  the  store  and  con- 
tents. Two  days  afterward,  the  complainant  having  become 
a  judgment  creditor  of  Kenny^s,  levied  on  the  property  in 
the  bands  of  the  trustee  as  the  property  of  Kenny,  and  then 
filed  this  bill  to  set  aside  the  trust  as  fraudulent  and  void  on 
the  grounds  alleged  in  the  bill. 

1.  Because  the  deed  upon  its  face  reserves  to  the  grantor 
the  possession  and  the  use  of  the  goods  and  chattels  pre- 
tended to  be  conveyed  ;  and — 

2.  Because  the  deed  of  trust  recites  a  consideration  which 
was  and  is  fictitious,  and  thereby  seeks  or  pretends  to  secure 
an  indebtedness  which  in  fact  had  no  existence.  The  bill 
prayed  an  injunction  and  a  receiver. 

Further  proceedings  were  had  and  on  the  final  hearing  at 
Special  Terra  the  court  passed  a  decree  setting  aside  the  deed 
and  declaring  it  null  and  void  as  to  the  creditors  of  Kenny. 

From  this  decree  an  appeal  was  taken  by  defendants. 

Bartram  ZEVELY,for  complainant,  on  the  first  point  cited : 
Twyne's  Case,  1  Smith's  L.  C,  1 ;  Edwards  vs.  Ilarben,  2 
T.  R.,  587  ;  Herm.  Chat.  Mortg.,  200  ;  Fry  vs.  Miller,  45  Penn., 
441 :  Elliott  vs.  Robinson,  22  Wall.,  513  ;  Collins  vs.  Myers, 
16  Ohio,  587 ;  2  Bond,  264  ;  43  Wis.,  116  ;  28  N.  Y.,  860 ; 
34  Mo.,  482  :  76  111.,  479  ;  and  a  large  number  of  other  au- 
thorities. And  in  support  of  the  second  point,  North-  vs, 
Belden,  18  Conn.,  376;  Hart  vs.  Chalker.  14  Conn.,  77; 
Russell  vs.  Winne,  87  N.  Y.,  591. 

F.  W.  Jones  and  Miller  &  Lewis  for  defendants : 

1.  In  this  jurisdiction  chattel  trusts  leaving  the  assignor 
in  possession  are  not  void  if  recorded  within  twenty  days. 
The  cases  cited  by  complainant  are  from  courts  in  jurisdic- 
tions where  chattel  trusts  are  not  permitted.  1  Wash.,  177; 
Bump  on  Fraudl.  Conv.,  191,  and  cases  cited  in  note  2 ;  11 
Gratt.,  348  ;  3  Cranch.,  73  ;  10  Leigh.,  186-197 ;  Wilson  vs. 
Russell,  18  Md.,  404  ;  2  B.  &  A.,  498. 
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Possession  of  the  goods  had  been  delivered  to  Miinger  on 
September  2, 1879,  before  any  judgment  against  Kenny  and 
before  the  validity  of  the  deed  had  been  questioned.  *^If 
the  goods  are  delivered  to  the  mortgagee,  before  any  creditor 
questions  the  validity  of  the  mortgage,  the  transaction  will 
be  rendered  valid."  Bump  on  Fraudl.  Conv.,  166,  and  cases 
cited.    The  case  of  Reed  vs.  "Wilson,  22  HI.,  877,  is  especially 

in  point. 

• 

Mr.  Justice  Wylib  delivered  the  opinion  of  the  court. 

This  is  a  controveray  growing  out  of  the  claim  of  a  judg- 
ment creditor  to  levy  execution  on  certain  goods  alleged  to 
be  covered  by  a  deed  of  trust.  A  judgment  was  obtained  by 
the  complainant  against  John  H.  Kenny,  who  had  previously 
executed  a  chattel  trust  to  one  Munger  to  secure  a  debt  which 
Kenny  owed  Aitken,  Son  &  Co.,  of  New  York.  The  deed 
professes  on  its  face  to  convey  in  trust  the  goods  in  Kenny's 
store  for  the  purpose  of  securing  certain  notes  held  by 
Aitken,  Son  &  Co.  It  is  made  a  point  that  by  the  terms  of 
the  deed  the  goods  were  to  be  left  in  the  store  for  the-use  of 
Kenny.   The  language  of  the  deed  on  this  subject  is  as  follows: 

"The  same  being  now  in  and  upon  those  premises,  house 
or  messuage,  known  as  915  Pennsylvania  avenue,  northwest, 
in  the  city  of  Washington,  District  of  Columbia,  to  have 
and  to  hold  the  said  goods  and  chattels  and  peraonal  property, 
unto  and  to. the  use  of  the  said  party  of  the  second  part,  his 
executore,  administrator  and  assigns,  in  and  upon  the  trusts 
and  for  the  uses  following :  In  trust  to  sufter  and  permit 
the  said  party  of  the  first  part  to  retain  possession  of  and 
use  the  said  goods  and  chattels  and  pei*sonal  property,  until 
the  same  shall  and  may  be  required,  as  hereinafter  provided." 

If  this  language  were  intended  to  permit  Kenny,  the  gran- 
tor, to  continue  the  business  of  selling  and  disposing  of  the 
goods  as  he  had  been  doing  heretofore,  it  would  be  a  serious 
objection  to  the  validity  of  the  deed  as  to  his  creditors. 
But  upon  the  whole  it  is  not  necessarily  interpreted  in  that 
way,  because  the  deed  elsewhere  provides  that  at  any  time 
thereafter  the  trustee  may  take  immediate  possession  of  the 
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said  goods  and  chattels  and  personal  property^  wheresoever 
the  same  may  be  found.  Now  if  the  goods,  or  any  part  of 
them,  were  to  be  sold,  then  the  trustee  would  have  no  power 
to  take  possession  of  the  same  goods  and  ^^  to  sell  the  same 
at  public  auction  upon  such  terms,  &c."  We  think  that  the 
word  "  use  "  was  probably  retained  in  the  printed  form  of 
the  deed,  and  that  nothing  was  really  intended  by  it,  further 
than  to  allow  the  grantor  to  remain  in  the  occupancy  of  the 
premises  and  take  care  of  and  use  the  property  subject  to  the 
rights  of  the  trustee,  because  the  trustee  had  the  power  to  fol- 
low the  goods  into  anybody's  hands.  And  ti  is  futher  provided 
that  in  case  Kenny  should  be  found  removing  them,  the 
trustee  has  power  to  take  immediate  possession.  This  pro- 
vision would  be  unsustained  with  the  interpretation  of  the 
word  "  use  "  in  the  way  it  has  been  interpreted  by  the  com- 
plainant. But,  as  to  the  other  point  raised ;  it  turns  out 
that  the  sum  mentioned  in  the  deed  as  the  indebtedness 
of  Kenny  to  Aitkeu,  Son  &  Co.  was  much  larger  than  the 
sum  which  Kenny  really  owed.  Kenny's  indebtedness  to 
Aitfcen,  Son  &  Co.  was  only  J797 — but  a  note  was  given  on 
the  same  day  with  the  deed  of  trust  by  Kenny  to  Aitken, 
Son  &  Co.  for  t^OO.  Now,  Kenny  did  not  owe  them  any  such 
money ;  the  giving  of  the  note  was  brought  about  in  this 
way  :  Kenny,  in  making  the  deed,  gave  a  full  conveyance  of 
everything  without  any  provision  in  regard  to  such  of  his 
property  as  was  exempt  and  not  liable  to  execution  ;  Aitken, 
Son  &  Co.,  however,  agi*eed  that  if  Kenny  would  make  a  deed 
of  trust  to  cover  the  whole  property  they  would  repay  Kenny 
out  of  the  proceeds  of  the  trust,  and  it  was  in  consideration 
of  this  promise  that  he  gave  the  $400  note. 

Now,  this  was  an  arrangement  calculated  to  deceive  every- 
body.  There  was  no  such  debt  due  by  Kenny,  The  law  was 
not  intended  to  put  it  in  the  power  of  a  failing  debtor  to  get 
up  an  arrangement  of  this  kind ;  to  give  a  deed  of  trust 
and  secure  from  the  creditor  $400  out  of  the  proceeds  of  the 
sale,  to  reimburse  him  for  the  relinquishment  of  his  exemption. 
The  whole  transaction  was  a  contrivance  which  the  court  can- 
not countenance.    It  is  a  seoret  contrivance  calculated  to 
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lead  to  abuses,  and  caDnot  be  permitted  to  stand.  Nor  can  we 
hold  the  deed  good  for  a  part  and  yoid  afi  to  the  remainder. 
The  rule  is  that  if  a  deed  be  void  in  part  as  an  evasion  of  the 
statute^  it  is  void  in  the  whole^  for  the  statute  is  no  nursing 
mother  for  fraud.  This  case,  in  our  view,  is  a  violation  of 
the  statute,  which  declares  void  all  contrivances,  deeds  and 
schemes  for  the  purpose  of  delaying  and  defeating  creditors, 
and,  therefore,  we  affirm  the  decision  of  the  court  below. 


Ramsey  vs.  Daniels  et  al. 
Equity.    No.  41  es. 

<  Decided  Deceml>er  23, 1880. 

I  The  Chiep  Justice  and  Justice  Wtlib  sitting. 

1.  Where  the  first  of  a  series  of  three  notes,  payable  in  one,  two  and  three 
years,  and  secured  by  deed  of  trust,  had  become  overdue  and  was 
taken  up,  at  the  request  of  the  maker,  by  a  third  party,  who  became 
the  holder  thereof,  the  payee  delivering  it  uncancelled,  the  question 
whether  such  a  transaction  operated  as  a  satisfoction  and  extinguish- 
ment of  the  note,  so  as  to  disentitle  the  holder  thereof  to  any  e^re  in 
the  fund,  when,  afterwards,  through  default  in  payment  of  the  other 
two  notes,  the  property  is  sold  for  a  sum  less  than  the  incumbrance, 
is  one  depending  upon  the  intention  of  the  parties  at  the  time  of  the 
transaction ;  if  there  was  no  intention  to  consider  it  as  satisfied  and 
extinguished,  the  holder  wiU  be  entitled  to  share  pro  rata  in  the  fund 
realized. 

2.  A  case  of  this  character  stated  in  which  the  court  held  there  was  no 
extinguishment. 

STATEMENT   OF  THE  CASE. 

Appeal  from  a  Decree  in  Special  Term. 

In  May,  1873,  the  defendant,  Joseph  Daniels,  executed  a 
deed  of  trust,  conveying  certain  real  estate  in  the  city  of 
Washington  in  trust  to  secure  the  payment  of  three  promissory 
notes,  each  for  the  sum  of  $4,000,  dated  May  29, 1873,  and 
payable  to  the  order  of  John  E.  Carter,  in  one,  two  and 
three  years,  respectively,  with  interest. 

In  February,  1875,  F.  M.  Ramsey,  a  judgment  creditor  of 
Daniels,  filed  this  bill  in  equity  for  the  purpose  of  subjecting 
to  the  lien  of  his  judgment  the  equitable  interest  of  Daniels 
in  the  above  property. 
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A  decree  for  sale  was  made  and  the  property  was  sold,  but 
realized  less  than  enough  to  satisfy  two  of  the  notes.  The 
cause  was  referred  to  an  auditor  to  report  priorities  and  the 
proper  distribution  of  the  fund.  The  following  iacts  were 
-established  before  the  auditor : 

Upon  the  maturity  of  the  first  note,  Daniels,  being  unable 
to  pay  it,  applied  to  Seth  E.  Terry,  a  broker,  for  assistance. 
A  contract  was  accordingly  made  between  Daniels  and 
Terry,  whereby  the  latter  was  to  take  up  the  note  and  hold  it 
until  certain  claims,  which  Daniels  was  prosecuting  against 
the  United  States,  could  be  collected,  provided  that  if  said 
claims  should  not  be  paid  within  three  years,  then  Terry 
was  to  enforce  the  payment  of  the  note  by  a  sale  of  the 
property  under  the  Carter  deed  of  trust.  Those  claims  were 
never  collected. 

In  pursuance  of  this  agreement  Terry  proceeded  to  take  up 
the  note,  but,  not  having  enough  money  himself,  he  applied 
to  one  C.  C.  Burr  and  made  an  arrangement  with  him, 
-under  which  Terry  was  to  pay  one  thousand  dollars  and  the 
accrued  interest  on  the  note,  in  all  about  $1,400,  and  Burr 
to  furnish  the  remaining  $3,000.  The  latter  to  receive 
the  note  and  hold  it  as  security  for  the  amount  advanced 
by  him. 

Terry,  who  had  previous  interviews  on  the  subject  with 
Carter,  then  went  to  Carter's  place  of  business,  paid  him  the 
accrued  interest  and  one  thousand  dollars,  and  told  him  that 
the  three  thousand  dollars  still  due  would  be  paid  through 
the  Second  National  Bank.  At  the  time  of  the  payment  by 
Terry  to  Carter,  though  the  latter  had  the  note  with  him, 
he  made  no  endorsement  upon  it  of  the  amount  paid  by 
Terrj'.  Subsequently  Carter  called  at  the  Second  National 
Bank  and  received  the  three  thousand  dollars,  which  amount 
had  been  paid  by  Burr,  to  whom  the  note  was  delivered 
-endorsed  in  blank,  uncancelled,  and,  except  an  endorsement, 
*'  Interest  on  the  within  paid  to  September  29,  1874,"  with- 
out any  mark  or  writing  to  indicate  that  there  had  been  any 
payment  upon  it. 
3 
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After  the  note  had  been  transferred  to  Burr  in  the  manner 
indicated,  Daniels,  who  had  furnished  none  of  the  monej% 
nor  been  present  when  it  was  paid,  was  given,  by  Carter, 
a  written  acknowledgment  that  the  note  had  been  paid  by 
him,  Daniels.  Of  this  paper  neither  Burr  nor  Terry  had 
notice.  In  January,  1876,  Burr  died,  and  Martha  Jane  Burr 
was  appointed  and  qualified  as  administratrix.  In  February,. 
1876,  Nathaniel  Carusi  purchased  from  Carter,  before  matu- 
rity, the  third  note  of  the  series.  Subsequently,  Carter 
assigned  to  Dorsey  E.  W.  W.  Carter  the  second  note,  which 
was  then  overdue. 

Burr's  administratrix,  though  not  made  a  party  to  the  bill 
of  complaint,  appeared  in  the  case  before  the  auditor,  claim- 
ing the  right  to  participate  pro  rata  with  the  holders  of  the 
other  notes  in  the  distribution  of  the  fund. 

The  auditor  reported  that  the  notes  held  by  Dorsey  E.  W. 
Carter  and  by  Carusi  were  liens  upon  the  fund,  and  that 
Carusi  was  entitled  to  priority.  He  rejected  the  claim  of 
Burr's  administratrix  on  the  ground  that  the  note  held  by 
her  had  been  paid  and  extinguished.  Burr's  administratrix 
and  Dorsey  E.  W.  Carter  excepted  to  the  report.  At  the 
hearing  at  Special  Term  exceptions  of  both  were  overruled. 
Thereupon  the  case  was  appealed  to  the  General  Term. 

Perry  and  Wilson  for  Burr's  administratrix: 

1.  The  note  held  by  Burr's  administratrix  has  not  been 
paid  or  extinguished.  Nothing  whatevi^r  has  been  paid  on 
account  of  it  by  the  maker.  The  money  paid  to  Carter  by 
Terry  and  Burr  was  paid  with  the  intention  and  for  the  pur- 
pose of  taking  up  the  note  and  holding  it  as  a  security,  and 
the  delivery  of  it  to  Burr  amounted  to  an  assignment,  and 
this  without  regard  to  any  unexpected  intention  or  under- 
standing of  Carter  at  the  time  he  received  the  money.  The 
intention  which  controls  is  the  intention  of  the  parties  pay- 
ing the  money.     Dodge  vs.  P.  S.  &  T.  Co.,  93  TJ.  S.,  379. 

2.  The  security  given  by  the  maker  of  the  note  is  an 
incident  of  the  debt,  and  follows  it  into  the  hands  of  all 
bona  fide  holders. 
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3.  The  proper  rule  of  distribution  among  the  holders  of 
different  notes  secured  by  the  same  deed  of  trust,  where  the 
fund  is  insufficient  to  pay  all,  is  payment  jmri  passu.  Ocean 
National  Bank  vs.  Brown,  4  Wash.  Law  Rep.,  No.  31. 

4.  A  note  does  not  cease  to  be  negotiable  when  it  becomes 
due.  The  only  diiFerence  between  such  a  note  and  one  not 
due,  is,  that  in  the  former  case,  an  indorsee  can  acquire  no 
better  title  against  the  .maker  than  his  indorser  had.  Byles 
on  Bills,  pp.  128,  130. 

5.  Burr's  administratrix  claims  to  stand  exactly  where 
Carter  stood  when  he  parted  with  the  note.  It  is  not  pre- 
tended that  Daniels  could  have  made  any  defense,  and  she 
is,  therefore,  in  no  worse  position  than  an  indorsee  before 
maturity. 

II.  O.  &  R.  Claughton  for  Dorsey  E.  W.  Carter,  contra  : 

The  court  below  held  that  as  to  Carter  there  had  been  a 
payment  of  the  note  and  a  cancellation  of  the  security,  but 
as  to  Daniels  the  note  was  an  existing  liability,  having  been, 
with  the  consent  of  Daniels,  after  the  payment  of  it  to 
Carter,  pledged  to  Burr. 

It  is  not  deemed  necessary  to  argue  or  cite  authorities  to 
show  that  the  court  was  correct  in  that  ruling. 

Walter  D.  Davidge  for  Carusi. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

The  great  difficulty  here  is  over  the  rights  of  the  jjarties 
with  reference  to  note  No.  1.  It  is  claimed  by  Burr's  admin- 
istratrix that  she  is  entitled  to  a  satisfaction  of  the  note  out 
of  the  fund.  On  the  other  hand,  it  is  contended  bv  Carter 
that  the  note  is  satisfied  and  extinguished.  And  the  issue 
here  is  whether  it  is  a  satisfied  cancelled  instrument,  or  one 
remaining  to  perform  the  office  of  commercial  paper.  Was 
it  paid  ?  The  maker  of  the  note  never  paid  it.  lie  could 
not  pay  it.  He  had  been  requested  by  Carter  to  do  so  and 
he  told  Carter  he  could  not.  Carter,  however,  was  paid  and 
he  was  paid  out  of  Burr's  and  Terry's  money.  Now,  was 
this  a  payment  in  satisfaction  of  the  note?     Our  judgment 


26  Ramsky  i\  Daniels. 

in  this  matter  is  ruled  largely  by  the  case  in  93  U.  S.,  which 
contemplates  the  disposition  of  a  piece  of  paper  of  this  kind 
according  to  the  intention  of  the  parties.  It  either  survives 
with  their  intention  or  it  dies  with  their  intention.  If  a  note 
is  paid  with  reference  to  its  satisfaction  and  extinction  in  the 
purpose  of  the  parties,  the  law  gives  it  that  eiFect,  and  the 
assent  of  the  maker  of  the  note  as  well  as  that  of  the  payee 
is  necessary. 

Ifow,  Daniels  never  contemplated  paying  this  note  at  that 
time,  for  he  had  entered  into  a  stipulation  with  Terry  to 
continue  its  existence.  Terry  also  says  that  he  did  not  con- 
template it;  that  the  note  was  passed  to  his  possession  under 
an  arrangement,  between  him  and  Daniels,  to  carry  it  to  a 
postponed  period,  and  to  make  use  of  it  with  its  underlying 
security  to  enable  him  to  negotiate  a  loan  upon  it  as  he  did ; 
and  in  this  way  it  was  transferred  to  Burr. 

Mr.  Carter  says  he  understood  it  otherwise ;  that  it  was 
in  satisfaction  of  the  note  that  the  payment  was  received. 
Now,  we  think,  the  weight  of  the  testimony  is  decidedly  the 
other  way.  We  think  that  the  delinquency  of  Daniels;  the 
knowledge  of  that  fact  by  Carter;  the  past  due  condition  of 
the  note ;  the  history  of  the  paper  itself  in  the  mode  of 
negotiating  this  loan ;  all  indicate  anything  but  a  transaction^ 
for  the  payment  and  destruction  of  the  note.  We  think  that 
it  remained  as  a  living  piece  of  paper  for  commercial  pur- 
poses; to  negotiate  just  such  a  loan  as  was  made  upon  it,  and 
that  this  was  with  the  implied  .consent  of  Mr.  Carter.  We  do 
not  think,  therefore,  that  he  ought  to  be  permitted  to  assert 
as  against  it  any  exclusive  control  of  the  fund.  He  has 
received  the  money  on  this  note.  That  money  was  advanced 
on  the  faith  of  the  security  underlying  it  and  that  it  carried 
with  it,  and  we  fail  to  see  why  he  should  be  preferred  to  a 
party  who  has  thus  advanced  money  upon  it.  The  con- 
clusion we  have  come  to  is  that  this  fund  should  go  to  the 
payment  of  these  notes  pro  rata. 


Rick  v,  Neitzy.  21 


Aloris  Rick  vs.  George  Neitzy. 
In  Equity.    No.  5215. 

5  Decided  JMiuary  12. 1881. 

I  The  Chixf  Justice  and  Jastlce  Wylie  sitting. 

1 .  A  positive  denial  in  the  answer  can  only  be  overcome  by  the  testi- 
mony of  two  witnesses,  or  of  one  witness  and  corroborating  circum- 
stances. 

2.  When  tlie  only  witness  for  tlie  complainant  is  himself,  his  testimony 
in  order  to  meet  the  positive  and  absolute  denial  of  the  defendant, 
should  be  vigorous,  strong  and  clear. 

3.  Where  tliere  is  a  dispute  in  regard  to  partnership  matters,  and  the 
parties  have  been  so  negligent  as  to  lose  the  evidence  of  the  partner- 
ship, and  have  kept  their  accounts  in  so  confused  a  way  that  the  court 
cannot  see  what  decree  would  do  justice  between  them,  the  bill  will 
be  dismissed. 

STATEMENT   OF   THE   CASE. 

Appeal  from  a  Decree  in  Special  Term. 

In  1871  the  defendant,  George  Neitzy,  was  awarded  cer- 
tain contracts  by  the  Board  of  Public  Works,  comprehend- 
ing the  improvement  of  the  roadways  of  Twelfth  street 
west,  from  Pennsylvania  avenue  to  the  Potomac  river,  and 
D  street  north  between  Thirteenth  and  Fourteenth  streets 
west.  The  complainant,  Aloris  Rick,  having  control  of  a 
granite  quarry'  near  the  city  of  Richmond,  Virginia,  which 
would  enable  him  to  furnish  the  granite  blocks  required  for 
said  improvement,  entered  into  a  verbal  contract  of  co-part- 
nership with  the  defendant  to  do  said  work  for  the  joint 
benefit  of  both ;  the  profits  to  be  divided  equally  between 
them,  regardless  of  the  amount  of  capital  invested  by 
either  party. 

In  pursuance  of  this  contract  they  commenced  to  work 
the  quarry  and  obtained  therefrom  a  large  amount  of  granite 
blocks,  which  were  used  in  the  paving  work  under  the  con- 
tract with  the  Board  of  Public  Works.  In  September,  1875, 
the  defendant  had  a  final  settlement  with  the  District  of 
Columbia. 

The  complainant  in  his  bill  alleged  that  the  defendant 
had  never  had  any  settlement  with  him,  and  prayed  for  an 
account. 

The  defendant  in  his  answer  admitted  the  contract  with 
Board  of  Public  Works,  and  the  verbal  contract  with  the 
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complainaQt,  but  denied  that  the  complainat  had  any  interest 
in  any  part  of  the  work  done  by  defendant  on  that  portion 
of  Twelfth  street  from  Ohio  avenue  to  B  street  north,  or  that 
the  contract  between  complainant  and  defendant  extended 
thereto.  The  answer  also  denied  any  indebtedness  on  the 
part  of  defendant  to  complainant. 

By  consent  of  counsel  the  cause  was  referred  to  a  special 
auditor,  with  directions  to  state  an  account  between  the 
parties.  The  auditor  found  and  reported  the  defendant 
indebted  to  the  complainant  in  the  sum  of  $5,003.23,  with 
interest  from  January  1,  1878.  ^ 

To  this  report  the  defendant  excepted,  and  on  the  hearing  at 
the  special  term  the  exceptions  were  overruled  and  a  decree 
passed,  "  that  the  plaintiff  do  recover  from  the  defendant  the 
sum  of  $5,008  less  the  sum  of  $250,  with  interest  from  the 
1st  of  January,  1873,*  besides  costs." 

HiNE  &  Thomas  for  complainant. 

Walter  D.  Davidgb  and  Frank  T.  Browning  for 
defendant 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

The  controversy  in  this  suit  is  confined  to  the  work  done 
on  that  part  of  Twelfth  street  which  lies  between  the  north 
line  of  Ohio  avenue  and  B  street  north.  Rick  says  he 
was  a  partner  in  this  portion  of  the  work.  This  is  absolutely 
denied  by  Neitzy  under  oath,  and  when  Rick  himself  comes 
to  testify  it  would  seem  that  he  does  not  come  up  to  the 
mark.  Although  he  does  technically  and  apparently  say 
that  he  was  interested,  yet  his  declaration  is  not  vigorous 
and  strong  and  clear,  as  testimony  ought  to  be  on  that 
subject,  in  order  to  meet  the  answer  of  the  defendant,  who 
utterly  denies  that  his  contract  with  the  complainant  extended 
to  this  portion  of  the  square  ;  that  on  the  contrary,  the  work 
was  performed  by  himself  in  partnership  with  Nicholas 
Acker. 

The  record  shows  that  Acker  and  Neitzy  had  a  contract 
to  pave  portions  of  Ohio  avenue  and  of  Louisiana  avenue. 
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We  do  not  think  that  the  deposition  of  Kick  in  this  case 
18  strong  enough  to  meet  the  positive  and  clear  denial  by 
Neitzy  of  the  partnership.  And  then,  when  we  come  to 
look  at  the  other  evidence  in  the  case,  the  evidence  of  Camp- 
bell, who  was  the  bookkeeper  for  Neitzy  and  Acker,  and 
who  kept  an  account  of  the  work  at  that  point,  it  is  unim- 
peached.  Campbell  was  in  a  sitaation  to  know  more  about 
the  work  than  any  living  man,  except  the  parties  themselves, 
and  he  testifies  that  the  work  was  done  by  Neitzy  and  Acker 
and  not  by  Neitzy  and  Rick. 

Mr.  Chief  Justice  Cartter  :  And  he  was  reinforced  by  the 
superintendent. 

Mr.  Justice  Wylib  :  And  another. 

Mr.  Chief  Justice  Cartter  :  Yes,  two  others. 

A  positive  denial  in  the  answer  as  strong  and  clear  as 
Neitzy's  is  in  this  case,  can  only  be  overcome  by  the  testi- 
mony of  two  witnesses,  or  of  one  witness  corroborated  by 
circumstances.  The  only  witness  in  this  case  for  the  com^ 
plainant  is  himself ;  that  is  not  the  kind  of  a  witness  that 
the  law  requires  to  overcome  a  positive  denial  on  the  part  of 
the  defendant.  And  the  strong  preponderance  of  evidence 
is  that  the  work  was  not  done  by  Rick  and  Neitzy  at  all  but 
by  Neitzy  and  Acker, 

Then  there  is  another  view  of  this  matter.  The  contract 
was  in  the  name  of  Neitzy ;  there  were  no  written  articles 
of  agreement  between  Rick  and  Neitzy ;  there  were  no 
books  of  account  kept  which  would  throw  light  upon  the 
subject;  nothing  in  the  world  to  prove  the  partnership 
except  the  unsustained  oath  of  Rick.  The  Supreme  Court 
held  a  few  years  ago,  in  a  case  that  went  up  from  this  court, 
affirming  our  decision,  that  where  there  was  a  dispute  in 
regard  to  partnership  matters,  and  either  party  or  both  par- 
ties had  been  so  negligent  as  to  lose  the  evidence  of  the  par- 
nership,  and  to  keep  their  accounts  in  so  confused  a  way  that 
the  court  cannot  see  what  decree  would  do  justice  between 
the  parties,  the  court  will  be  unable  to  make  a  decree  at 
all.    We  dismissed  the  bill  in  that  case,  for  the  simple  reason 
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that  the  evidence  of  partnership,  and  the  evidence  in  regard 
to  the  account  between  the  parties,  was  in  so  confused  a 
state  that  we  could  not  reach  a  conclusion  that  would  be 
satisfactory  to  ourselves.  An  appeal  Tvas  taken  to  the  Su- 
preme Court,  and  they  affirmed  our  decision  upon  the  same 
ground ;  that  a  party  who  sues  to  establish  a  contract  and 
makes  a  claim  under  the  contract,  must  make  it  in  such  a  shape 
that  the  court  may  know  what  decree  will  do  justice  be- 
tween the  parties. 

This  is  too  confused  and  difficult  a  case  to  get  at  and  to 
make  clear.  The  result  must  be  that  the  decree  below  must 
be  reversed  and  the  bill  dismissed. 


Barker  Bros.  v8.  The  Schooner  E.  M.  Wright. 

In  Admiralty,  No.  301. 

{Decided  January  81, 1881. 
Justices  Wtlie,  Haonbr  and  Coz  slttlDg,  with  whom, 
at  the  rehearing,  was  Justice  Mao  Abthub. 

1.  Pajrment  of  freight  cannot  be  exacted  of  the  consignee  until  there  has 
been  such  a  discharge  of  the  cargo  as  to  enable  him  to  ascertain 
whether  the  goods  correspond  with  those  ordered. 

2.  This  rule  will  not  be  modified  because  the  cargo  consists  of  ice,  and 
consequently  liable  to  diminish  by  melting  when  exposed  upon  the 
wharf  to  the  heat  of  the  sun. 

3.  There  is  nothing  in  the  delivery  of  the  goods  upon  the  wharf  before 
payment  of  freight  at  all  inconsistent  with  the  retention  by  the  master 
of  his  lien  for  the  freight. 

4.  The  master  has  a  right  to  demand  payment  of  the  freight  before  the 
goods  are  taken  from  the  wharf  if  such  removal  interfere  witli  the 
reasonable  enforcement  of  his  lien,  and,  if  the  cargo  be  too  large  to  be 
landed  in  one  day,  he  may  require  a  pro  rata  payment  as  regards  value 
before  the  portion  first  landed  can  be  taken  away. 

5.  As  a  consignee  is  under  no  obligation  to  receive  or  pay  for  goods  dif- 
•  fering  in  character  from  those  which  he  contracted  to  buy,  there  can 

be  no  duty  devolving  upon  him  to  pay  freight  for  the  carriage  of  such 
goods. 

6.  A  consignee  of  a  cargo  of  ice  cannot  refuse  to  pay  freight  for  the  en- 
tire car^o  as  originally  shipped,  because  part  of  it  has  been  diminished 
by  melting.  For  any  unusual  loss  or  diminution  he  might  have  a 
remedy  against  the  underwriter;  but  since  the  cargo  is,  at  the  risk  of 
the  consignee  from  the  time  of  its  shipment  and  the  mailing  of  the 
bill  of  lading,  he  is  liable  to  pay  the  freight  on  the  entire  amount 
shipped ;  his  right  to  inspect  the  goods  is  for  the  purpose  of  ascer- 
taining whether  they  are  of  the  character  and  description  ordered. 

7.  The  consignees  of  a  car^o  of  ice,  which  arrived  in  Washington,  D.  C, 
in  the  middle  of  July,  wishing  to  inspect  tlie  cargo  before  paying  the 
freight,  proposed  to  the  master  of  the  vessel  that  if  he  ^  ould  proceed 
with  the  delivery  of  the  goods,  tiiey  would  pay  the  freight  pari  passu  ; 
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or,  if  he  preferred  it,  that  the  eargo  on  being  landed  should  foe  stored 
in  a  convenient  ice  warehouse,  belongiug  to  the  consignees,  on  the 
wharf.  The  master  refused  to  do  either,  font  demanded  payment  of 
the  freight  in  full  before  the  cargo  was  discharged.  This  the  con- 
signees refused,  and  in  consequence  of  tlye  disagreement  the  ice 
melted  away  in  the  liold  of  the  vessel. 

Held,  That  neither  of  the  propositions  submitted  to  the  master  would, 
if  accepted,  have  imperiled  his  lien  for  freight,  and  he  was  liable  to 
the  consignees  for  so  much  of  the  cargo  as  was  lost. 

8.  Sembte,  'I'hat  a  provision  in  a  charter  party,  that  the  cargo  shall  be 
dischar^d  by  the  consignee  with  the  assistance  of  the  crew,  so  far 
from  giving  a  stricter  right  to  the  master  to  demand  prepayment  of 
the  freight  may  have  rather  the  contrary  eflfect. 

Appeal  from  a  decree  of  the  District  Court. 

The  Case  is  stated  in  the  opinion. 

Nathaniel  Wilson  for  libellants. 

T.  A.  Lambert  and  R.  T.  Merrick  contra. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

Barker  Brothers,  dealera  in  ice,  in  Georgetown,  ordered 
from  the  Water  Cove  Ice  Company  of  Bath,  Maine,  a  cargo 
of  ice  which  was  shipped  in  July,  1879,  consigned  to  them 
at  Georgetown  on  the  schooner  E.  M.  Wright. 

Th«  vessel  arrived  about  the  16th  of  the  month  and  the 
captain,  on  his  arrival,  reported  to  the  consignees.  By  them 
he  was  directed  to  lay  his  vessel  alongside  their  wharf  and 
unload  his  cargo.  He  informed  the  consignees  that  he  de- 
clined to  discharge  the  cargo  until  he  had  received  his 
freight  in  full.  The  consignees  objected  to  paying  the 
frei.fi:ht  in  advance  of  the  discharge  of  the  goods,  insisting 
that  it  was  not  payable  until  they  had  had  an  opportunity 
of  inspecting  the  cargo  after  it  was  landed.  The  captain 
adhered  to  his  refusal,  and  two  propositions  were  then  made 
by  the  consignees :  First,  that  if  he  would  proceed  with  the 
delivery  they  would  pay  the  freight  as  the  cargo  was  deliv- 
ered, pari  passu.  The  other  proposition  was  that  he  should 
land  the  cargo  ;  that  it  should  be  stored  in  an  ice  warehouse 
belonging  to  the  consignees  on  the  wharf,  after  which  the 
consignees  would  pay  the  freight.  Both  these  proposals 
were  refused  by  the  master.  The  vessel  remained  for  some 
time  in  the  neighborhood  of  the  wharf,  the  cargo  dimiuish- 
iug  in  consequence  of  the  intense  heat  of  the  weather  and 
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finally  the  captain  dropped  out  into  the  stream,  filed  a  libel 
against  the  cargo  for  his  freight,  and  the  ice  was  sold  by  an 
order  of  court,  realizing  an  amount  insuflScient  to  discharge 
the  full  amount  of  the  freight,  The  consignees,  thereupon, 
filed  a  libel  against  the  vessel,  its  tackle,  apparel,  &;c.,  to 
recover  the  value  of  the  cargo  of  ice,  estimated  at  (1,500, 
which  they  alleojed  had  been  wholly  lost  to  them,  in  conse- 
quence of  the  refusal  of  the  captain  to  deliver  it.  The  case 
was  heard  before  the  judge  of  the  District  Court  and  the 
libel  dismissed,  and  it  now  comes  before  this  court  upon  an 
appeal  from  that  decree. 

The  propriety  of  the  decision  below  depends  upon  the 
question  whether  the  captain  had  the  right  to  insist  upon 
the  payment  of  his  freight  before  the  discharge  of  the  goods. 
It  was  contended  upon  the  part  of  the  captain  that  what- 
ever the  general  rule  on  the  subject  might  be  there  were 
two  circumstances  in  the  particular  case  which  would  qualify 
its  application  : 

First.  It  was  said  that  the  exceptional  character  of  the 
cargo,  owing  to  its  perishable  nature,  gave  to  the  captain 
the  right  to  refuse  to  land  the  cargo,  under  the  heat  of  the 
July  sun,  until  he  should  receive  his  wages  for  the  transporta- 
tion of  the  unmelted  cargo.  It  seems  to  us  that  the  general 
rule  on  the  subject  cannot  be  modified  to  meet  the  peculiar- 
ities of  the  cargoes  which  may  be  shipped  on  board  vessels. 
There  doubtless  are  cargoes  less  perishable  than  ice,  but 
there  are  others  which  are  infinitely  more  so  ;  and  we  find 
no  warrant  for  the  idea  that  the  well-settled  rule  of  law  on 
the  subject  can  be  changed  and  shifted  to  meet  such  exigen 
cies  in  a  particular  case. 

Second.  It  is  said  that  the  provision  in  the  bill  of  lading 
that  the  cargo  shall  be  discharged  by  the  consignee  with  the 
assistance  of  the  crew,  is  exceptional  in  its  nature,  and  that 
its  effect  should  be  to  give  a  stricter  right  to  the  master  to 
demand  prepayment  of  freight. 

We  have  found  no  warrant  for  this  conclusion. 

If  this  were  an  exceptional  provision  in  the  charter  party, 
it  would  seem  to  us  that  the  effect  might  be  considered  as 
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rather  limiting  than  increasing  the  rights  of  the  master  in 
regard  to  the  prepayment  of  his  freights. 

In  point  of  fact  the  provision  in  question  is  not  excep- 
tional, but  appears  to  be  generally,  if  not  universally,  in- 
serted in  bills  of  lading  of  ice;  and  frequently  where  the 
cargo  is  the  reverse  of  perishable;  and  nowhere  has  such 
effect  been  given  to  it  by  the  courts. 

The  case,  therefore,  is  to  be  decided  according  to  the 
general  rule  governing  such  cases,  and  this  we  consider  is 
well  settled  in  the  case  of  the  Eddy,  reported  in  5  Wallace, 
482.  Jt  is  there  laid  down  that  "  in  the  absence  of  an  agree* 
ment  to  the  contrary,  the  ship  owner  has  a  lien  upon  the 
cargo  for  the  freight,  and  may  retain  the  goods  after  the 
arrival  of  the  ship  at  the  port  of  destination,  until  the  pay- 
ment. But  the  master,  however,  cannot  detain  the  goods  on 
board  the  vessel.  He  must  deliver  them.  An  actual  discharge 
of  the  goods  at  the  warehouse  of  the  consignees  is  not  re- 
quired to  constitute  delivery.  It  is  enough  that  the  master 
discharge  the  goods  upon  the  wharf  giving  due  and  reason- 
able notice  to  the  consignee  of  the  fact."  The  Mary  Wash- 
ington, Chase's  Decisions,  125;  Logs  of  Mahogany,  2 
Sumner,  601. 

"  The  freight  cannot  be  demanded  unless  the  goods  are 
delivered  or  tendered,  or  delivery  is  prevented  by  the  act  or 
fault  of  the  shipper  or  consignee."     2  Pars.  Cont.,  295. 

There  is  nothing  in  the  delivery  of  the  goods  upon  the 
wharf,  before  payment  of  the  freight,  at  all  inconsistent 
with  the  retention  by  the  master  of  his  lien  for  his  freight. 
It  is  settled  by  all  the  authorities  that  the  payment  of  freight 
cannot  be  exacted  until  there  has  been  such  discharge  of  the 
cargo  as  to  enable  the  consignee  to  inspect  the  goods,  to  see 
and  ascertain  whether  they  really  correspond  with  those 
ordered  by  him.  Vitrified  Pipes,  14  Blatch.,  274.  As  he  is 
under  no  obligation  to  receive  or  pay  for  goods  diftering  in 
character  from  those  which  he  contracted  to  buy,  there  can 
be  no  duty  devolving  upon  him  to  pay  freight  for  the  carriage 
of  goods  not  corresponding  with  his  order.  We  do  not  sup- 
pose that  the  consignees  in  this  case,  upon  the  landing  of  the 
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ice,  could  have  refused  to  pay  freight  for  the  entire  cargo  as 
shipped,  because  part  of  it  had  been  destroyed  by  melting* 
For  any  unusual  loss  or  diminution,  the  consignee  might 
have  a  remedy  against  the  underwriter.  But  since  the  cargo 
must  be  considered  as  at  the  risk  of  the  consignees,  from 
the  time  of  its  shipment  and  the  mailing  of  the  bill  of  lading 
to  them,  the  obligation  to  pay  freight  for  the  entire  amount 
shipped  might  be  enforced  against  the  consignees.  The  in- 
spection spoken  of  would  be  for  the  purpose  of  ascertaining 
that  the  goods  were  of  the  character  and  description  ordered. 

We  see  nothing  in  the  case  of  Britton  vs.  Barnaby,  21 
Howard,  527,  which  is  in  opposition  to  the  rule  announced 
in  the  case  of  the  Eddy.  It  is  there  declared  to  be  the 
general  rule  that  delivery  of  goods  at  the  place  of  destina- 
tion, or  readiness  to  deliver,  is  a  precedent  condition  to  the 
right  to  demand  payment  of  freight.  In  the  case  at  bar,  the 
captain  absolutely  refused  to  commence  the  delivery  until 
the  freight  had  been  paid  in  full.  It  is  certainly  true  that 
the  captain  had  the  right  to  demand  payment  before  the 
cargo  was  taken  away  from  the  wharf  in  such  a  way  as  to 
interfere  with  the  reasonable  enforcement  of  his  lien.  And 
in  the  case  of  Britton  vs.  Barnaby,  the  Supreme  Court  say, 
"  if  the  shipment  is  large,  so  that  it  cannot  be  landed  in  one 
day,  the  master  may  require  a  pro  rata  payment  as  regards 
value,  before  the  parcels  first  landed  can  be  taken  away." 
But  neither  of  the  propositions  submitted  to  the  master 
by  the  consignees  would  have  resulted  in  any  imperiling  of 
his  lien  for  freight.  The  pro  rata  plan  suggested  by  the 
consignees,  would  have  secured  the  captain  the  payment  of 
his  {reight  pari  passu  with  its  delivery;  and  the  second  offer, 
to  store  the  ice  in  a  convenient  warehouse  on  the  wharf, 
could  not  have  operated  to  embarrass  the  enforcement  by 
the  captain  of  his  lien.  Sears  vs.  Wills,  4  Allen,  212;  The 
Kimball,  8  Wall.,  37;  The  Eddy,  5  Wall.,  481;  The  Bird 
of  Paradise,  5  Wall.,  545. 

Under  the  circumstances  disclosed  in  the  record,  we  are 
of  opinion  that  the  libel  below  should  have  been  sustained, 
the  consignees,  in  our  opinion,  having  a  just  claim  against 
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the  vessel  for  the  loss  of  so  much  of  the  cargo  as  resulted 
from  the  wrongful  act  of  the  captain.  The  case  is  therefore 
remanded  that  proper  proceedings  may  be  taken  to  ascertain 
the  amount  for  which  a  decree  should  be  entered. 

Note. — A  rehearing  of  this  case  was  subsequently  allowed, 
at  which,  in  addition  to  the  justices  above  named,  was 
Justice  Mac  Arthur;  and  Mr.  Justice  Wylie  announced  the 
opinion  of  the  court,  sustaining  its  ruling  as  above. 


John  F.  Bridget  vs.  George  G.  Cornish. 

At  Law.    No.  15,557. 

5  Decided  February  7, 1881. 

(  The  Chief  Justice  and  Jaatlcea  Wylib  and  Mao  Arthur  sitting. 

1.  A  mere  baUce  for  hire,  though  in  possession,  cannot  give  title  tp  a 
third  person. 

2.  Where  there  is  a  lease  of  personal  property  and  delivery  of  possession 
to  the  lessee,  if  there  are  no  other  considerations  entering  into  the 
transfer,  the  lease  confers  no  such  right  as  will  protect  a  bona  fide 
purchase  from  tlie  lessee. 

3.  But  where  tlic  tiiU  has  been  quailifiedhj  passed  with  the  possession 
and  the  lien  of  the  vendor  is  not' reserved  according  to  the  condition 
of  the  sbitute  requiring  a  written  instrument  of  encumbrance  duly 
recorded,  the  vendor  parts  witli  tlie  possession  at  liis  peril,  and  if  an 
equity  in  the  property  by  purchase,  concurring  with  tlie  possession, 
is  found  in  one  who  sells  in  open  market  to  a  bona  Jide  purchaser,  such 
sale  carries  title. 

4.  M.  obtained  possession  of  a  buggy  and  liarness  by  virtue  of  the  follow- 
ing pai>er :  "  This  is  to  certify  that  I  have  hired  of  J.  F.  Bridget  a 
buggy  and  liarness  for  tlie  term  of  three  months  from  date,  for  the 
sum  of  825  per  mouth,  together  with  a  cash  payment  of  $50,  making 
in  all  $125.  The  said  John  F.  Bridget  agreeing  at  the  end  of  the  time 
above  mentioned  to  give  me  the  privilege  of  purchasing  the  above 
named  buggy  and  harness  by  paying  an  additional  sum  of  $125." 

Hdd^  that  the  equity  of  the  property  passed  with  the  possession  to  M. 

and  that  a  subsequent  bona  fide  purchaser  in  open  market  for  full 

value  obtained  title. 
(5.  Wliether  a  demand  is  necessary  in  the  case  of  a  mere  detention  under 

claim  of  right  before  replevin  can  be  maintained,  gucere. 

STATEMENT   OF  THE   CASE. 

Motion  for  a  new  trial  upon  exceptions. 

This  was  an  action  of  replevin  "  for  unjustly  detaining  one 
doctor's  phaeton  and  one  set  of  harness."  Plea  "  not  guilty,'' 
and  joinderi!{o  maintain  bis  sujP  Plaintiff  claimed  as  owner 
of  the  property  kn(WSye  In  evidence  the  following  paper : 
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"Washington,  D.  C,  September  22,  1875. 

"  This  18  to  certify  that  I  have  hired  of  J.  F.  Bridget,  a 
buggy  and  harness  for  the  term  of  three  months  from  date, 
for  the  sum  of  $25  per  month,  together  with  a  cash  payment, 
in  advance,  of  $50,  making  in  all  $125.  The  said  John  F. 
Bridget  agreeing,  at  the  end  of  the  time  above  mentioned^ 
to  give  me  the  privilege  of  purchasing  the  above-named 
buggy  and  harness  by  paying  an  additional  sum  of  $125. 

"  W.  W.  Myers,  M.  D., 

"  1619  K  street." 

After  giving  evidence  of  the  value  of  the  property  and  the 
delivery  of  the  same  to  Myers  under  the  above  agreement, 
the  plaintiff  rested  his  case. 

The  defendant  then  gave  evidence  tending  to  prove  that 
he  bought  the  property  in  question  of  Myers,  and  paid  him 
therefor  in  cash  the  sum  of  $250.  That  at  the  time  of  said 
purchase  Myers  was  in  possession  of  the  property  claiming 
as  owner.  That  the  defendant  at  the  time  of  purchase  had 
no  knowledge  that  Bridget,  or  any  other  person  than  Myers, 
owned,  or  claimed  to  own,  the  property,  and  that  no  demand 
was  ever  made  of  him  by  plaintiff,  or  any  one  in  his  behalf, 
for  the  property  in  question  before  the  bringing  of  this  suit, 
or  afterwards. 

Counsel  for  defendant  then  asked  the  court  to  instruct 
the  jury  *Hhat  if  they  believed  from  the  testimony  that  the 
defendant  purchased  the  property  in  question  of  W.  W. 
Myers,  who  had  possession  of  the  same  at  the  time,  in  good 
faith,  for  a  full  consideration,  without  notice  that  the  plain- 
tiff had  any  claim  thereon,  and  that  no  demand  was  made 
by  the  plaintiff,  or  in  his  behalf,  of  the  defendant,  before 
the  commencement  of  this  suit,  thev  should  find  a  verdict 
for  the  defendant." 

The  court  (Justice  Cox  sitting)  refused  so  to  charge,  but 
instructed  the  jury  "  that  the  title  to  the  property  in  question, 
under  the  paper  writing  offered  in  evidence,  dated  September 
22,  1875,  remained  in  the  plaintiff,  and  that  no  demand  was 
necessary,  previous  to  the  bringing  of  the  suit,  in  order  to 
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entitle  the  plaintiff  to  recover."  To  which  instruction  the 
plaintiff  excepted.  The  jury  thereupon  rendered  a  verdict 
for  plaintiff'. 

Selden  and  Ennis  argued  the  case  for  plaintiff',  but  pre- 
sented no  brief. 

P.  B.  Stilson,  for  defendant,  filed  a  brief  from  which  we 
extract. 

1.  The  contract  was  dual  in  form  and  fact.  The  delivery 
was  made  by  plaintiff'  as  well  upon  the  contract  of  sale  as 
hiring.  Plaintiff'  accepted  fifty  dollars  and  delivered  the 
property  without  reserving  the  title  or  providing  for  its 
return  to  him.  This,  then,  is  an  ordinary  case  of  sale  and 
delivery  upon  part  payment  of  the  purchase-money.  The 
contract  being  unrecorded,  and  the  defendant  having  no 
notice,  actual  or  constructive,  of  any  claim  or  lien  by  plain- 
tiff, or  any  one  else,  had  a  right  to  treat  Myers  as  the  owner. 
When  one  delivers  property  to  another  in  such  manner  and 
under  such  circumstances  as  will  lead  a  stranger  to  believe 
that  the  possessor  is  the  owner,  he  is  estopped  to  claim  title 
to  the  prejudice  of  the  innocent  purchaser.  Where  one  of 
two  innocent  persons  must  suffer,  it  is  well  settled  that  he 
w^ho  aids  in  the  fraudulent  sale  by  furnishing  the  means  of 
its  perpetration  must  bear  the  loss.  Chitty  on  Contracts, 
763;  2  Md.  Ch.  Dec,  281;  5  0.  S.  R.,  256;  2  T.  R.,  70. 

2.  The  action  of  replevin,  like  trover,  is  tortious,  imply- 
ing wrong  on  the  part  of  the  defendant.  The  wrong  implied 
may  be  in  the  taking  or  in  the  detaining.  In  the  first,  the 
right  of  action  is  complete  and  suit  lies  at  once ;  but  where 
the  defendant  comes  honestly  and  fairly  into  possession  of 
the  property  as  by  delivery  to  him,  without  any  badge  of 
fraud  or  circumstances  to  put  him  on  inquiry,  the  law  will 
not  impute  wrong  to  him  either  in  act  or  intent,  and  neither 
trover  or  replevin  will  lie,  until  after  a  demand  of  him  by 
the  owner,  the  wrong  only  attaches  to  him  by  a  refusal  to 
deliver,  after  such  demand.  20  Wend.,  234 ;  3  Hill,  348 ;  24 
Pick.,  211 ;    13  111.,  315  ;    17  Ind.,  90;  6  Johnson,  44. 
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,  Mr.  Chief  Justice  Cart1?er  delivered  the  opinion  of  the 
court: 

Two  very  interesting  questions  are  raised  incident  to  the 
determination  of  the  rights  of  these  parties.  One  is  whether 
before  the  plaintiff  can  place  himself  in  a  position  for  giving 
effect  to  the  remedy  he  has  sought,  he  must  show  a  previous 
demand  for  the^property  to  have  been  made  of  the  defendants. 
The  other  is  whether 'the  plaintiff*  had  parted  with  his  prop- 
erty in  such  wise  as  to  make  it  impossible  for  him  to  main- 
tain the  action  of  replo^ if  as  against  a  bona  fide  pufchas^. 
Inasmuch,  however,  as  the  conclusion  of  tl>e  court,  predicated 
upon  th<5  character  of  th^  transaction,  makes  it  ini-poseible, 
aft  we^thiak;  for  tlie  irtaintift'  to  recover,  the  question  as  to 
his  haviiig  cbrnpHed  with  the  technical  rules  of  the  law,  in 
respect  to  making  dernaiid  of  the  property  before  bringing 
suit,  is  .postponed,  aUhough  a  very  interesting  question,  until  ■ 
there  ie  suelf  »ease  before  us  as  requires  the  settlement  of  it. 
-Bridget'  entjered  into  ti  contract  with  a  man  by  the  hanae 

of  Myers,*  in  the  following  language  :  *         . 

......  .        •  . 

[liore  readiiig  the  agreement  above  stated.] 

•  -  • 

N'ow,  upon,  th^  predicate,  of  that  undertaking  and  tlmt 
act,  Rridget  brings  his  action  of  replevin  against  Cornish, 
who  is,  tho  purchaser  of  this  property  from  Myers  for  a 
valuable.consider^-tion,  and  without  finy  notice  of  the  rights 
of  Bridget  in  the  premises.  He  not  only  bought  it  for  a 
bona  fide  and  ample  consideration,  but.puid  it  and  took  pos- 
session of.  the.  property;  and  the  question  here  is  whether, 
as  between  Cornish  and  Bridget,  Bridget  has  the  right  to 
demand  from  Corpish  and  recover  of  him  the  property.  The 
determination  of  this  question  .must  depend  upon  the  char- 
acter of  this  transaction.  Ther^  is  no  controversy  over  the 
question  that  a  mere  bailee  .for  hire,  although  put  in  posses- 
sion of  property  does  not  acquire  title  to  it  in  such  ^nse  as 
to  confer  it  upon  a,  third  person.  Men  may  lease  their  per- 
sonal property  and  deliver  its  possession  and  custody  to  the 
lessee,  and  if  there  are  qo  other  considerations  entering  into 
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tke  tranalery  the  lease  oonferg  uo  absolute  titie  and  the  buyer 
purchases  at  the  peril  of  his  own  inquiry. 

If  this  were  a  transaction  of  that  character  the  court  would 
follow  H  with  that  conclusion,  but  we  do  not  understand  it 
^M  such.  To  ud  it  appears  that  this  was  an  undertaking  for 
eale  without  a  reservation,  or  at  leatt  one  where  the  law 
might  protect  the  lien  for  the  unpaid  portion  of  the  pup- 
chase  money.  The  language  of  the  instnument  would  indi- 
<5ate  it  simply  as  a  change  of  possession  for  hire,  if  it  was 
not  qualified  by  payment  of  partof  t)ie  consideration  of  pur. 
<3hase  or  the  right  to  purchase.  Here  is  the  payment  of 
fifty  dollars  mentioned  in  this  instrument,  not  to  say  any- 
thing of  the  exaggerated  rental  reserved  in  the  paper,  all  of 
which  looked  to  the  same  result — ^the  purchase  of  tin  prop- 
erty. Instead  of  being  recited  as  a  conditional  purchase  it 
18  recited  as  of  hire,  and  is  declared  to  be  a  privileged  pur- 
chase, ifow,  we  think  the  verbiage  of  this  paper  dots  not 
change  or  qualify  the  real  or  substantial  character  of  the 
transaction,  which  is  nothing  more  or  less  than  a  oonditionai 
oale  of  the  property  with  the  delivery  of  poesession.  A  sale 
for  $250,  with  a  provision  for  the  payment  of  one4iaIf  of  it, 
juid  the  consummation  of  the  sale  upon  the  payment  of  the 
other  half.  And  if  this  is  the  correct  character  of  the  paper , 
if  our  interpretation  of  it  be  right,  the  plaintiff  is  chargeable 
with  having  transferred  the  property  with  a  purpose  to  sell, 
to  the  custody  and  control  of  Myers,  and  hae  not  provided 
tu  such  a  manner  as  the  law  requires,  for  reserving  his  lien 
upon  it  under  the  transfer. 

The  equity  in  this  property  passed  with  the  possession 
into  Myers.  Fifty  dollars  of  his  money  had  gone  into  the 
purchase  of  the  property,  and  whateret  of  excess  over  a 
reasonable  hire  went  to  the  purchase  price.  Such  was  the 
purpose  of  the  parties,  and  when  Bridget  made  this  instru- 
ment and  transferred  the  property  to  Myers,  he  advertised 
Myers  as  the  owner  of  it,  as  far  as  a  bimafide  purchaser  for 
a  full  consideration  is  concerned.  The  presumption  is  that 
the  possessor  of  personal  property  is  its  owner,  and  the  world 
have  a  right  to  deal  with  him  as  such.     They  deal  at  their 
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retail  liquor  business  ia  Washington,  and  being  embarrassed 
and  unable  to  meet  his  maturing  obligations,  and  with  a 
desire  of  saving  his  property  from  sacrifice,  on  the  last 
named  day,  he  made  an  arrangement  with  Hoover,  his  son- 
in-law,  by  which  all  his  stock  in  trade  and  the  business  which 
he  had  theretofore  .carried  on^  was  trtmsferred  to  Hoover, 
and  thereafter  tlie  business  was  conducted  in  Hoover's 
name  ;  that  this  said  sale  and  transfer  was  totally  without 
consideration,  for  the  purpose  of  placing  the  stock  of  goods 
beyond  the  i?laims  of  the  creditors  of  Gautier,  and  were 
in  fraud  of  the  plaintiffs'  rights ;  that  Hoover  had  caused 
the  stock  of  goods  to  be  advertised  for  sale  at  auction 
on  the  3d  of  March,  1877  ;  that  Hoover  is  entirely  insol- 
vent ;  that  if  the  sale  should  take  place,  the  proceeds  would 
pass  into  his  hands,  and  the  plaintiffs  would  be  unable  to 
collect  any  part  of  their  judgment ;  and  they  prayed  that 
Hoover  may  be  enjoined  from  selling  or  interfering  with  the 
stock  of  goods  until  the  hearing  ;  that  the  pretended  sale  of 
Gautier  to  Hoover  be  decreed  to  be  fraudulent  and  void, 
and  that  a  receiver  be  appointed  to  take  possession  of  the 
goods  and  make  sale  thereof  ;  and  after  paying  the  expenses, 
to  pay  the  plaintiff  the  amount  of  his  judgment,  and  bring 
the  remainder  into  court  for  the  benefit  of  the  other  judg- 
ment creditore  of  Gautier  who  mav  come  in  and  contribute 
to  the  expenses  of  the  suit,  and  for  further  relief. 

A  restraining  order  was  issued,  as  prayed. 

On  the  16th  of  March  the  plaintiffs  filed  an  amended  bill 
in  which  they  alleged  that  they  had  since  ascertained  that 
Elias  Travers  who  was  the  landlord  of  the  store  in  which 
Gautier  and  Hoover  had  been  carrying  on  business,  had  a 
large  claim  against  Hoover  for  rent,  and  that  Travers  had 
instituted  proceedings  in  attachment  under  the  landlord  and 
tenant  act  j  that  the  attachment  had  been  levied  by  the 
marshal  upon  the  goods  described  in  the  original  bill,  and 
that  by  an  arrangement  between  the  landlord  and  Hoover, 
so  much  of  the  goods  as  were  sufficient  to  satisfy  the 
claim  of  Travers  for  rent  was  to  be  sold  at  the  sale 
advertised,  and  the  balance  of  the  stock  was  to  be  returned 
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to  Hoover.  They  aver  that  the  goods  never  belonged  to 
Hoover,  and  were  not  subject  to  the  landlord's  lien  for  rent 
dufe  by  Hoover  to  Travers  ;  that  Travers  was  about  to  apply 
to  the  circuit  court  for  judgment  of  condemnation  of  said 
goods,  and  the  prayer  of  the  amended  bill  is  that  he  should 
be  required  to  answe!*,  and  that  Travers  may  be  restrained 
from  applying  to  the  circuit  court  for  condemnation  in  the 
attachment  proceedings  or  from  taking  any  further  steps 
therein  until  the  further  order  of  the  court. 

Gautier  filed  liis  answer  in  which  he  admits  all  the  allega- 
tions of  the  bill. 

On  the  29th  of  March  Hoover  filed  his  answer  in  which 
he  alleged  that  he,  together  with  a  certain  Grifiin^  purchased 
for  a  valuable  consideration,  all  the  interest  of  Gautier  in 
the  stock  of  goods  ;  and  he  set  forth  circumstantially  the 
various  payments  and  securities  he  claimed  to  have  given 
for  the  goods.  He  averred  that  a  part  of  the  purchase 
money  is  unpaid  because  unsettled  accounts  between  Gautier 
and  himself  were  pending.  He  denied  that  he  had  caused 
the  goods  to  be  advertised  for  sale,  or  that  he  had  agreed  or 
colluded  with  any  one  for  the  purpose  of  defrauding  any  one, 
but  states  that  he  was  indebted  to  Travers  for  rent,  and  that 
the  advertisement  spoken  of  in  the  bill  was  made  by  the 
marshal y  under  an  order  of  condemnation,  at  the  suit  of 
Travers. 

The  answer  of  Travers  was  filed  on  the  same  day. 
He  avers  that  Gautier  had  been  a  yearly  tenant  of  his  for 
many  years,  at  a  rent  of  $250  a  month,  of  the  property  on 
Pennsylvania  avenue  ;  that  he  was  informed  and  believes 
that  Hoover  and  GriflSn  bought  out  all  the  interest  of  Gautier 
in  the  stock  in  trade,  and  continued  the  business  under  the 
style  of  Hoover  &  Co.;  that  he  accepted  them  as  his  tenants 
from  the  1st  of  April,  1875,  at  the  rent  of  $260  a  month, 
and  that  his  said  tenants  being  in  arrears  on  the  30th 
of  December,  1876,  he  issued  an  attachment  for  $573  for 
rent  in  arrear  up  to  the  first  of  the  said  month  of  Decem- 
ber 'y  that  on  the  12th  of  February,  1877,  he  issued  another 
attachment  for  two  months'  rent  for  the  months  of  Decern- 


88  Gibson  v.  Qautier. 

ber,  1876,  and  January,  1877  ;  that  both  these  attachmenta 
were  levied  by  the  marshal  on  the  12th  February,  1877 ; 
that  he  obtained  judgment  of  condemnation  on  the  6th  of 
March,  1877,  on  which  execution  was  issued,  and  the  property 
was  advertised  to  be  sold  on  the  20th  of  March. 

On  the  29th  of  March,  1877,  the  court  passed  a  decree 
reciting  that  the  case  coming  on  to  be  heard  upon  bill  and 
answers,  and  being  argued  by  counsel,  it  is  thereupon  by  the 
court  adjudged,  ordered  and  decreed,  that  the  restraining 
order  heretofore  granted,  should  be  discharged,  and  that  the 
two  judgments  of  condemnation  for  rent  be  paid,  and  that 
the  residue  of  the  said  sum  of  money  remaining  in  the  hands 
of  the  marshal  should  be  retained  by  him  until  the  further 
order  of  the  court. 

Afterwards,  on  the  10th  of  January,  1878,  the  cause  came 
on  to  be  heard  on  the  pleading  and  evidence,  and  was  sub- 
mitted to  the  court,  and  it  was  ordered  and  decreed  that  the 
sale  of  the  stock  of  goods  by  Gautier  and  Hoover  should  be 
held  fraudulent  and  void  ;  that  Hoover  had  no  interest  or 
title  therein  by  virtue  of  the  sale,  and  the  plaintiffs  were 
allowed  to  file  a  further  amended  and  supplemental  bill  for  the 
purpose  of  making  an  issue  with  the  defendant  Travers  as 
to  the  right  of  the  landlord  to  the  fund  in  the  hands  of  the 
marshal  under  and  by  virtue  of  the  landlord's  lien  for  rent. 
This  second  amended  and  supplemental  bill  averred  that 
Travers,  on  the  1st  of  April,  1875,  accepted  Hoover  and  Griffin 
as  tenants  ;  that  on  the  12th  February,  1877,  the  tenancy  ter- 
minated by  the  action  of  the  defendant  Travel's  in  seizing 
the  stock  of  goods  and  taking  possession  of  the  premises 
under  writs  of  attachment  for  rents  sued  out  by  Travers,  and 
that  from  that  day  Travers  was  not  entitled  to  any  lien  for 
rents  accrued  after  that  time,  nor  was  he  entitled  to  demand 
rent  from  Hoover  after  the  12th  of  February,  1877,  and  that 
he  has  no  claim  upon  the  fund  in  the  hands  of  the  marshal 
for  rents  accrued  after  that  day. 

It  further  averred  that  Travers  on  the  18th  of  December, 
1876,  filed  a  declaration  against  Hoover  and  Grifiin,  and 
caused  a  summons  and  attachment  to  be  issued  thereon,  but, 
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by  his  attorney,  directed  that  the  writ  should  not  be  served 
until  the  12th  of  February,  1877,  when  service  was  made, 
and  the  action,  therefore,  w|s  not,  in  legal  contemplation, 
brought  until  this  last  day.  That  in  in  this  action  Travers  sued 
for  three  months'  rent  from  August  1st,  1876,  to  December 
1st,  1876,  at  the  rate  of  $250  a  month,  upon  which  he  claimed 
a  balance  of  $575,  and  a  judgment  for  that  amount  with  costs 
was  rendered  in  his  favor  on  the  law  side  of  the  court  and 
judgment  of  condemnation  entered  ;  and  that  he  has  been 
paid  the  same  in  full  out  of  the  proceeds  of  the  sale  of  the 
goods ;  that  the  landlord's  lien  did  not  cover  any  part  of 
the  time  sued  for,  except  from  the  12th  November,  1876,  to 
the  1st  December,  1876,  a  period  of  eighteen  days,  which 
amounted  to  $150,  and  that  the  landlord  was  entitled  only 
to  a  judgment  of  condemnation  for  the  sum  of  $150.  That 
on  the  12th  February,  1877,  Travers  brought  a  second  suit  for 
two  months'  rent  from  December  1st,  1876.  to  February,  1877, 
and  the  attachment  in  this  case  was  levied  on  the  12th  Febru- 
ary at  the  same  time  with  the  levy  of  the  attachment  in  the 
first  case,  and  in  this  second  suit  judgment  of  condemna- 
tion by  default  was  rendered  in  favor  of  Ti'avers  for  the  said 
sum  of  $500,  and  that  the  said  judgment  had  been  fully  paid 
to  Travers  out  of  the  proceeds  of  the  said  sale  of  goods. 
That  on  the  6th  day  of  March,  1877,  Travers  brought  a 
third  suit  against  Hoover  and  Griffin  for  rent  from  Febru- 
ary Ist,  1877,  to  March  Ist,  1877,  for  $250,  under  which  an 
attachment  was  levied  on  the  fund  in  the  hands  of  the 
marshal  and  a  judgment  of  condemnation  for  that  sum  with 
interest  and  costs  was  also  rendered,  and  that  Travers  claims 
the  balance  of  the  fund  in  the  hands  of  the  marshal  to 
satisfy  this  third  judgment.  They  averred  that  Travers  has 
received  out  of  the  fund  more  than  was  covered  by  his  lien, 
supposing  him  to  have  been  entitled  to  a  lien,  and  they 
claimed  that  he  should  be  required  to  repay  the  excess  beyond 
what  he  was  entitled  to  receive,  which  was  only  for  the  part 
of  the  three  months  before  the  12th  February,  1877,  reach- 
ing back  to  November  12th,  1876,  and  covering  only 
eighteen  days  up  to  the  Ist  of  December,  1876  ;  and  that 
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the  whole  fund  remaining  in  the  hands  of  the  marshal 
should  be  paid  over  to  the  plaintiffs. 

.  TSie  decree  passed  in  Septepiber,  1880^  supported  this 
view  of  the  plaintiffs,  and  declared  that  Travers  ^vas  only 
entitled  to  have  xeceived  from  the  marshal  upon  the  first  of 
his  judgments  the  sum  of  $150  ;  that  the  sum  of  H23.32  in 
excess.of  what  he  was  entitled  to  have,  which  was  paid  to» 
him  by  the  marshal  should  have  been  paid  to  the  plaintiffs 
upon  their  judgment,  and  the  defendant  Travers  was.ordered 
to  pay  to  the  plaintiffs  that  sum  with  interest  within  thirty 
days  from  this  date. 

Prom  this  decree  Travers  appealed. 

Mills  Dean  and  S.  S.  Henkle  for  complainants. 

R.  P.  Jackson  for  defendant  Travers ;  and  J.  J.  Johnson 
for  defendant  Hoover. 

Mr.  Justice^  Hagner,  after  stating  the  case  as  above,, 
delivered  the  opinion  of  the  court. 

It  is  contended  on  the  part  of  the  plaintiffs  that  the  order 
o£  the  29th  of  March,  1877,  which  directed  that  the  first 
two  judgments  of  condemnation  should  be  paid  to  Travers,. 
was  en'oneous  and  should  be  reversed.  No  appeal  was  entered 
by  Gibson  from  that  order,  and  the  marshal  in  obedience  to- 
its  direction  paid  over  the  money  to  Travers  ;  but  it  is  never- 
theless insisted  that  the  decree  of  the  18th  of  September,  1880,: 
was  a  reversal  of  the  pi*evious  order  although  passed  three^ 
years  and  a  half  thereafter.  This  last  decree  was  passed  upoii 
the  case  presented  by  the  second  amended  and  supplemental 
bill  which  the  court  allowed  to  be  filed  "  simply  for  the  pur- 
pose of  making  an  issue  with  the  defendant  Travers  as  to  the 
right  of  the  landlord  to  fund  in  the  hands  of  the  marshal,, 
under  and  by  virtue  of  the  landlord's  lien  for  rent,"  and 
was  entered  nearly  a  year  after  the  money  had  been  paid  over 
by  the  marshal  on  the  fijst  two  judgments  to  Tmvers. 

.  The  leave  granted  to  file  the  last  supplemental  bill  did  not 
reserve  the  right  to  raise  jmy  question  as  to  the  order  of  the- 
29th  of  March,  1877,  and  in  our  opinion  its  propriety  was. 
not  before  the  court  in  September,  1880. 
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Bnt  if  it  had  been,  we  think  the  order  of  March,  1877,  was 
correct,  and  should  have  beeu  sustained. 

The  right  of  a  landlord  to  a  preference  claim  upon*  the 
goods  of  his  tenant  for  rent  ha^  been  acknowledged  for 
centuries  by  the  law,  and  judges  have  always  insisted  that 
its  existence  was  greatly  for  the  interest  of  tenants,  espec- 
ially of  the  poorer  class,  as  without  such  a  right,  landlords 
would  -be  averse  to  entrusting  their  property  to  the  needy, 
who  might  actually  be  left  without  a  shelter  from  the 
elements. 

Chancellor  Kent  declares  that  the  existence  of  this  right  in-« 
culcates  frugality,  industry  and  caution  in  tenants,  and  that 
the  absence  of  some  such  provision  would  tend  to  check  the 
growth  of  cities.  Hence  this  was  constituted  one  of  the  few 
exceptional  cases  in  which  by  the  law  a  man  was  allowed  to 
be  his  own  avenger,  and  by  the  hands  of  a  bailiff  of  his  own 
appointment,  to  seize  and  sell  the  chattels  of  the  tenant  found 
in  the  house. 

By  the  Revised  Statutes  of  the  District  it  is  provided : 

"  Sec.  677.  The  power  claimed  and  exercised  as  of  common 
ri^t  by  eveiy  landlord  of  seizing  by  his  own  authority  the 
personal  property  of  his  tenant  for  rent  arrear  is  abolished.'* 

"  Sec.  678.  The  landlord  shall  have  a  tacit  lien  upon  such  of 
the  tenant^s  personal  chattels,  on  the  premises,  as  are  subject 
to  execution  for  debt,  to  commence  with  the  tenancy  and  to- 
continue  for  three  months  after  the  rent  is  due,  and  until  (he 
terminaiion  of  anj^  action  for  such  rent  brought  within  the 
said  three  months."  The  statute  further  provides  that  this 
lien  may  be  enforcecTby  attachment,  by  judgment, or  by  action 
against  the  purchaser  of  the  goods. 

It  is  insisted  upon  the  part  of  the  plaintiff  that  the 
recovery  of  their  judgment  and  the  return  of  nulla  bona 
created  a  prior  and  inconsistent  lien  which  should  prevail 
in  equity  against  the  lien  of  the  landlord  in  this  case. 

At  the  common  law  a  landlord  lost  his  lien  upon  the 
tenant's  goods  after  the  sheriff'  had  levied  upon  them,  for 
an  execution  took  precedence  of  all  debts  except  specific 
liens.    Taylor's  Land,  and  Tenant,  Sec.  598. 
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By  the  statute  of  VIII  Anne,  ch.  14,  it  was  provided  that 
"  after  the  Ist  day  of  May,  1710,  no  goods  or  chattels,  &c., 
lying  or  being  upon  any  messuage,  lands,  &c.,  which  are  or 
shall  be  leased  for  life  or*  term  of  years,  or  otherwise,  shall 
be  liable  to  be  taken  on  any  execution  on  any  pretence  what- 
soever, unless  the  party  at  whose  suit  the  said  execution  is 
sued  out  shall,  before  the  removal  of  such  goods  oft'  the  prem- 
ises by  virtue  of  such  execution,  pay  to  the  landlord  ©f  said 
premises  or  his  bailift*  all  such  sums  as  shall  be  due  for  rent 
for  the  premises  at  the  time  of  the  taking  such  goods  or 
chattels  by  virtue  of  such  action,  provided  said  arrears  as  do 
not  amount  to  more  than  one  year's  rent,"  &c. 

The  statute  was  alwaj^s  in  force  in  Maryland.  (See  Wash- 
ington vs.  Williamson,  28  Md.,  252).  And  as  it  was  in  force 
there  in  February,  1801,  it  is  the  law  of  this  District. 

To  compel  the  sheriff  to  p^-y  over  one  year's  rent  the  land- 
lord may  move  the  court  out  of  which  the  execution  issues 
for  an  order  to  pay  the  amount  due  him  from  the  sale,  and 
this  motion  may  be  made  at  any  time  before  the  money  is 
paid  over,  the  sheriff*  being  bound  on  receipt  of  a  landlord's 
notice  to  retain  the  money. 

In  Longstreth  vs.  Pennock,  20  Wallace,  576,  on  an  appeal 
from  Pennsylvania,  where  a  similar  statute  is  in  force,  it  was 
decided  that  a  landlord,  having  a  right  to  distrain  for  rent 
in  arrear,  at  the  date  of  the  issuing  of  the  warrant  in  bank, 
ruptcy,  was  entitled  to  be  paid  in  full  by  the  assignee  of  the 
bankrupt,  before  the  removal  of  the  goods,  one  year's  rent, 
in  preference  to  all  other  creditors. 

The  existence  of  this  right  inflicts  no  hardship  upon  the  ordi- 
nary creditor.  The  rights  of  the  landlord  are  regulated  by 
law,  and  all  dealing  with  the  tenant  must  be  supposed  to  have 
understood  them.  His  lien  is  a  preference  by  common  right, 
where  not  given  by  statute.  His  right  begins  with  the  lien 
which  can  only  be  acquired  by  others,  as  the  result  of  a  judg- 
ment. The  landlord  trusts  the  tenant  with  his  property  upon 
the  faith  of  this  privilege.  As  the  statute  makes  the  rent  a 
valid  charge  prior  to  the  right  of  execution  creditors,  it 
necessarily  lifts  up  the  lien  of  the  rent  above  any  lien  of 
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other  creditors.  Hence,  if  there  had  been  a  levy  under  the 
plain tiiPs  judgment,  instead  of  a  return  of  nulla  bona  and  a 
sale  by  the  marshal  under  that  levy,  we  hold  that  the  mar- 
dial,  after  notice  duly  given  to  him  by  the  landlord,  would 
have  been  obliged  to  pay  from  the  proceeds  all  rent  due  for  a 
period  not  exceeding  one  year,  up  to  the  time  of  the  sale,  and 
that  if  the  sale  took  place  during  the  month,  there  would  have 
been  no  division  of  the  rent  for  that  month.  See  Joyce  rs* 
Wilkenning,  1  Mac  Arthur,  567. 

In  Morgan  cs,  Campbell,  22  Wallace,  38,  the  Supreme 
Court  construed  a  provision  of  a  statute  of  Illinois  which 
declared  "  every  landlord  shall  have  a  lien  upon  the  crops 
growing  or  grown  upon  the  demised  premises  in  any  year 
for  rent  that  shall  accrue  for  such  year."  After  stating  the 
probable  reason  for  the  enactment  of  the  law,  they  say,  "be 
this  as  it  may,  the  statute  does  in  express  terms  confer  a  lien 
upon  the  crops  growing  or  grown  upon  the  demised  premises 
in  any  year  for  the  rent  of  that  3'ear,  and  recognizes  for 
other  pereonal  property  in  the  county  the  right  of  distress 
as  it  existed  at  common  law.  At  common  law  the  landlord 
could  distrain  any  goods  found  upon  the  premises  at  the 
time  of  the  taking,  but  he  had  no  lien  until  he  had  made 
his  right  active  by  actual  seizure.  A  statutory  lieu  implies 
security  upon  the  thing,  before  the  warrant  to  seize  it  is 
levied.  It  ties  itself  to  the  property  from  the  time  it 
attaches  to  it,  and  the  levy  and  sale  of  the  property  are  only- 
means  of  enforcing  it.  In  other  words,  if  the  lien  is  given 
by  statute,  proceedings  are  not  necessary  to  tix  the  status  of 
the  property.  But  in  the  absence  of  this  statutory  lien,  it 
is  necessary  to  take  proceedings  to  acquire  a  lien  upon  the 
property  of  the  tenant  for  the  benefit  of  the  landlord.  This 
the  landlord  is  enabled  to  do  in  a  sunmiary  way  to  satisfy 
the  rent  which  is  due  him,  and  in  this  he  has  an  advantage 
as  creditor  over  creditor  at  large  of  the  tenant." 

Nor  do  we  think  the  lien  of  the  landlord  was  lost  or 
impaired  by  the  order  of  his  attorney  to  suspend  a  sale  under 
the  attachment.  Whether  such  an  order  in  other  cases 
might  have  had  the  effect  contended  for  by  the  plaintiffs, 
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we  do  not  think  it  could  have  impaired  the  statutory  lien 
which  already  existed  before  the  declaration  in  the  case  was 
filed,  and  the  landlord's  forbearance  to  enforce  his  right  for 
a  month  would  not  have  had  the  effect  to  destroy  the  lien* 

In  Walker  vs.  Barton,  2  Br.  Reports,  866,  it  was  decided 
that  the  landlord's  lien  is  not  waived  by  an-  agreement  to 
forbear  to  .distrain  upon  condition  that  the  property  shall 
remain  on  the  premises. 

We  think,  therefore,  that  the  order  of  the  29th  of  March^ 
1877,  even  if  it  were  examinable  now,  should  be  sustained 
as  being  based  upon  correct  principles. 

The  remaining  question  is  as  to  the  disposition  of  the 
money  in  court  amounting  to  $818.84. 

The  third  attachment  was  issued  on  the  6th  day  of  March  > 
1877,  and  on  the  9th  it  was  laid  on  the  goods  then  in  the 
custody  of  the  marehal  on  the  premises  under  the  previous 
attachment. 

On  the  20th  the  goods  were  sold  by  the  marshal.  It  is 
insisted  by  the  plaintiffs  that  the  landlord  had  no  right  to 
seize,  under  this  attachment,  goods  already  in  the  custody  of 
the  law,  and  that  the  attempted  levy  under  the  third  attach- 
ment was,  therefore,  void.  But,  in  our  opinion,  when  this 
attachment  was  issued  the  landlord  had  a  statutory  lien  upon 
the  goods  then  on  the  premises  and  the  circumstance  that 
they  were  then  in  the  custody  of  the  marshal  could  not 
destroy  his  lien. 

In  the  case  of  Holdane  vs.  Sumner,  15  Wallace,  606,  the 
supreme  court  had  occasion  to  construe  the  provision  of  the 
code  of  Louisiana,  regulating  the  right  of  the  landlord  to 
recover  rent. 

According  to  that  code  the  landlord  has,  for  the  payment 
of  his  rent,  a  right  of  pledge  on  the  movable  effects  of  the 
lessee  found  on  the  property  leased ,  and  may  seize  them 
within  fifteen  days  after  their  removal  from  the  property  by 
the  lessee.  In  the  particular  case,  the  tenant,  a  corporation,, 
undertook,  in  supposed  pursuance  of  the  insolvency  act,, 
to  make  a  cessio  bonorum  for  the  benefit  of  its  creditors 
generally,  and  the  appropriate  court  accepted  the  cession^ 
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and  directed  that  all  judicial  proceedings  against  the  property 
be  stayed  ;  and  the  syndic  took  possession  of  the  goods  and 
sold  them.  It  was  afterwards  decided  by  the  appellate  court 
of  the  State  that  a  coi'poration  was  not  included  in  the 
expression  "any  person  in  the  insolvency  act,"  and  was  not, 
therefore,  entitled  to  make  a  cessio  bonorum  ;  and  the  order 
staying  proceedings  against  the  property  in  the  hands  of  the 
syndic  was  therefore  vacated.  But  it  was  held  that,  notwith- 
standing the  decree  of  the  court,  which  stayed  proceedings 
on  the  part  of  the  landlord  to  follow  the  goods  and  make 
his  rent,  was  void,  still  his  lien  remained. 

The  Supreme  Court  says*:  "But  when  the  goods  are  in 
ciistodia  legis,  as  where  they  are  seized  by  a  sheriff  under  an 
execution,  or  arc  placed  in  the  hands  of  a  sj'ndic  under  a 
cessio  bonorum,  the  lessor  cannot  exercise  this  power  of  seizure 
a:id  does  not  lose  his  privilege  by  not  exercising  it,  but  said 
p:ivilege  attaches  to  the  proceeds  of  the  property  in  the 
officer's  hands." 

By  the  provisions  of  section  678  of  the  lievised  Statutes 
<)f  the  District,  the  tacit  lien  of  the  landlord  "  shall  continue 
for  three  months  after  the  rent  is  due  and  until  the  ierminatiofi 
of  any  action  for  such  rent  brought  within  the  said  three 
months." 

His  lien  for  the  months  of  Januarj^  and  February,  1877, 
undoubtedly  existed  on  the  6th  of  March,  when  the  declara- 
tion was  filed,  and  continued  until  the  termination  of  those 
proceedings,  and  was  not  destroyed  by  the  fact  that  the 
goods  which  the  law  had  said  should  be  subject  to  his  lien, 
were  at  the  time  of  issuing  the  attachment  in  the  custody 
of  the  law. 

We  are,  therefore,  of  opinion  that  the  rent  for  those  two 
months  should  be  paid  to  the  landlord  out  of  the  fund  in 
the  marshal's  hands.  The  residue  is  to  be  paid  over  by  the 
marshal  to  the  plaintifis  upon  their  judgment. 


4t)  Lewis  v.  Shepherd. 

Edwin  M.  Lewis,  Trustee  v.  Alexander  R.  Shepherd. 

At  Law.    No.  13,735. 

5  Decided  March  S,  1881. 

i  The  Chief  Justicic  and  Justices  Wylie  and  Hagneb  sitting. 

1.  The  court  in  General  Term  will  hear  a  motion  for  a  new  trial  upon 
a  bin  of  exceptions,  not  with  standing  no  motion  for  a  new  trial  had 
been  made  in  tlie  court  below. 

2.  An  alteration  by  tlie  endorsee  or  his  agent  increasing  the  rate  of 
interest  upon  a  promissory  note  if  made  without  the  l^nowledge  or 
consent  of  the  endorser  and  after  it  lias  passed  out  of  his  hands,  is  a 
serious  and  material  change  in  the  promise,  and  is  sufficient  to  dis- 
charge him. 

3.  A  declaration  in  assumpsit  consisted  of  a  special  count  against  the 
defendant  as  endorser  of  a  promissory  note,  and  also  of  the  common 
money  counts,  having  annexed  thereto,  as  the  only  bill  of  particulars, 
the  note  sued  on,  the  defendant  being  also  the  maker  thereof.  On  the 
trial  the  note  was  shown  to  have  been  materially  altered,  as  to  the 
rate  of  Interest,  by  the  endorsee  or  his  agent,  after  endorsement, 
and  without  the  endorser's  knowledge  or  consent. 

Edd^  That  by  reason  of  the  alteration  of  the  note  there  could  be  no 

,    recovery  upon  the  special  count.    Neither  could  there  be  a  recovery 

'    upon  any  of  the  common  counts  for,  in  addition  to  the  infirmity  of  an 

altered  note  as  a  bill  of  particulars,  a  liability  as  endorser  does  not 

Imply  a  further  liability  by  reason  of  the  money  that  was  advanced 

upon  the  note. 

STATEMENT  OF   THE  CASE. 

Motion  for  new  trial  upon  exceptions. 

The  plaintift',  trustee  of  the  estate  and  eftects  of  Jay 
Cooke  &  Co.,  bankrupts,  and  late  bankei's,  in  Washington, 
D.  C,  sued  the  defendant,  Alexander  R.  Shepherd,  in 
assumpsit  upon  a  promissory  note  made  and  endorsed  by  him 
to  Jay  Cooke  &  Co.  before  they  became  bankrupts.  The 
declaration  consisted  of  a  special  count  against  the  defendant 
as  endorser,  with  the  common  money  counts  added.  To  the 
latterwas  annexed,  as  a  bill  of  paiticulars,  the  note  sued  on, 
as  follows: 

^'  Particulars  of  Demand. 

«  $2,500.  Washington,  D.  C,  December  6, 1872. 

''One  day  after  date  I  promise  to  pay  to  the  order  of 
myself,  two  thousand  five  hundred  doUai^s,  at  the  banking 
house  of  Jay  Cooke  &  Co.,  value  received,  and  interest  at  9 
per  cent. 

"Alex.  R.  Shepherd. 
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"  Endorsed  :    Ale^^.  R.  Shepherd." 

The  defendant  pleaded  : 

"  Not  indebted  as  alleged." 

^'  Did  not  make  the  promissory  note." 

On  the  trial,  William  M.  Tenney,  a  witness  for  plaiutilf, 
testified,  "  that  he  was  connected,  during  the  month  of 
December,  1872,  with  the  banking  house  of  Jay  Cooke  &  Co., 
as  confidential  clerk  and  manager ;  that  this  note  was 
received  from  the  defendant  by  Mr.  Henry  D.  Cooke,  one 
of  the  firm  of  Jay  Cooke  &  Co.,  and  he  gave  him  the  money 
for  it.  When  I  saw  the  note  I  objected  to  the  rate  of 
interest,  which,  in  the  way  the  note  was  drawn,  would  have 
been  only  6  per  cent.  I  therefore  called  Mr.  Cooke's  atten- 
tion  to  it,  and  told  him  we  should  have  a  higher  rate  of 
interest  than  that.  He  said  that  the  underetanding  with 
Mr.  Shepherd  was  that  he  was  to  pay  9  per  cent,  interest  on 
the  note.  I  therefore  added  the  words,  "  at  nine  per  cent," 
as  a  memorandum  for  my  guidance  when  the  note  should  be 
paid." 

The  signature  and  endorsement  of  the  note  having  been 
proved  to  be  in  the  handwriting  of  the  defendant,  the  plain- 
tiff offered  the  same  in  evidence,  but  the  court  refused  to 
admit  it  for  any  purpose.  Whereupon  the  plaintiff,  to 
establis]!  his  claim  under  the  common  money  counts,  offered 
to  prove  from  the  cash-book  of  Jay  Cooke  &  Co.  that,  on 
the  6th  day  of  December,  1872,  a  note  of  Alexander  R. 
Shepherd  for  $2,500  was  negotiated  by  Jay  Cooke  &  Co.,  and 
$2,500  paid  by  them  on  the  note.  To  this  the  defendant 
objected,  but  the  court  overruled  the  objection ;  the  defendant 
excepting  thereto.  The  plaintiff  then  made  good  his  offer 
and  rested  his  case.  Whereupon  the  defendant,  after  having 
testified  that  he  received  no  consideration  for  the  note,  but 
received  the  money  thereon  for  a  third  party  to  whom  he 
paid  it  over  in  the  bank,  and  that  the  words,  *^  at  9  per  cent." 
had  been  added  to  the  note  by  some  other  person  and  with- 
out his  knowledge  or  consent,  and  that  the  same  had  been 
done  after  it  had  passed  out  of  his  hands,  rested  his  defense, 
and  prayed  the  court  to  instruct  the  jury  that — 
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"If  the  jury  believe  from  the  evidence  that  the  note 
declared  on,  when  made  and  passed  to  Jay  Cooke  &  Co.,  did 
not  bear  the  words,  *  at  9  per  cent.'  and  that  in  consideration 
of  said  note,  the  said  Jay  Cooke  k  Co.  paid  the  sum  of 
$2,500  ;  and  that  thereafter  the  said  Jay  Cooke  &  Co. 
altered  or  caused  to  be  altered  said  note,  by  adding  the  said 
words  and  figures,  ^  at  9  per  cent.,'  the  plaintiff  is  not  entitled 
to  recover  upon  either  count  of  the  declaration." 

The  court  refusing  to  grant  this  prayer,  the  defendant, 
after  excepting,  a«ked  the  following  : 

"  If  the  jury  believe  from  the  evidence  that  the  note 
sued  on  was  originally  drawn  with  the  words  '  and  interest' ; 
and,  after  being  delivered  to  Jay  Cooke  &  Co.,  (if  it  was  so 
delivered)  it  was  altered  by  said  Jay  Cooke  &  Co.,  or  by 
their  agents,  upon  misrepresentations  made  to  Tenney  by 
Henry  D.  Cooke,  by  adding  after  those  words,  the  words  and 
figures  ^  at  9  per  cent.,'  with  fraudulent  intent  to  measure 
and  change  the  liability  of  the  defendant,  and  without  his 
knowledge  or  consent,  then  the  plaintift*  is  not  entitled  to 
recover." 

Which  prayer  the  court  also  refused,  the  defendant  noting 
his  exception. 

The  court  thereupon  instructed  the  jury  that  the  note  set 
forth  in  the  special  count  of  the  declaration,  having  been 
altered  in  a  material  matter  had  been  ruled  out  of  the  case 
and  excluded  from  their  consideration,  but  that  the  case  was 
submitted  to  them  on  the  evidence  as  to  the  reception  of 
the  money  by  the  defendant  and  from  whom  he  received  it. 

Verdict  for  the  plaintift'  for  $2,500  without  interest. 

A  motion  for  a  new  trial  was  not  made  by  the  defendant 
within  four  days  after  the  verdict,  nor  was  it  ever  made  in 
the  court  below.  Accordingly,  when  the  defendant  tendered 
his  bill  of  exceptions  to  the  court  for  its  approval,  the 
plaintift*  interposed  and  objected  to  the  signing  of  the  same 
on  the  ground  that,  as  no  motion  for  a  new  trial  had  been 
made  under  the  60th  and  Blst  Rules  of  Practice,  the  justice 
presiding  had  no  power  to  sign  and  seal  the  exceptions.     But 
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the  court  overruled  {pro  forma)  the  objection  of  theplaintift*, 
and  signed  and  sealed  the  exceptions.  To  which  ruling  the 
plaintift',  before  the  bills  of  exceptions  were  signed  and  sealed, 
excepted,  the  court  signing  and  sealing  the  same. 

Walter  Davidge  for  plaintiff. 

A.  C.  Bradley  and  W.  F.  Mattixglv  for  defendant : 

1.  The  Rules  of  Practice  do  not  require  any  motions  for 
new  trials  to  be  made  within  four  days  after  verdict,  except 
such  ivs  are  to  be  heard  by  the  justice  who  tried  the  cause  ; 
they  make  no  requirement  as  to  the  time  or  place  of  tiling  a 
motion  for  a  new  trial  on  a  bill  of  exceptions.  Rules  61-64. 
A  motion  made  in  the  court  in  (xeneral  Term  is  sufficients 
and  such  motion  was  tiled  on  the  first  day  of  the  term. 
McPherson  vs.  Cox,  Wash.  L.  R.,  Vol.  6,  p.  255.  O'Xeal  vs^ 
The  District  of  Columbia,  lb.,  332.  In  this  cause  judgment 
was  entered  upon  the  same  day  with  the  verdict,  April  21^ 
1830,  the  bill  of  exceptions  was  filed  May  8,  and  on  May  15 
an  appeal  to  this  court  was  entered.  Upon  this  appeal  the 
court  will  consider  all  questions  presented  by  the  bill  of  ex- 
ceptions. R.  S.  D.  C,  sec.  772.  Rules  of  Practice,  91.  Our 
statute  is  similar  to  the  New  York  system  and  "  draws  its 
inspiration  "  therefrom,  (O'Xeal  vs.  District  of  Colutnbia^ 
^upra),  and  snch  practice  is  sustained  there.  Morrison  vs. 
N.  Y.  &  X.  II.  R.  R.,  32  Barb.,  568  ;  Watson  vs.  Scriven,  7 
How.,  Pr.  9  ;  20  How.  Pr.,  257  ;  11  How.,  Pr.  285  :  4  E.  D. 
Smith,  510. 

2.  The  alteration  was  material,  and  voided  the  note.  2 
Pai-sons  on  Xotes  and  Bills,  545-9  ;  2  Dan'l  Neg.  Instr., 
338-348  ;  Lee  vs.  Starbird,  55  Me.,  491  ;  Xeif  vs.  Horner, 
63  Pa.  St.,  330  ;  Fay  €S.  Smith,  1  Allen,  477  ;  McGrath  vs. 
Clark,  56  X.  Y.,  36  ;  Evans  vs.  Foreman,  60  Mo.,  449,  452  ; 
Fulmer  vs.  Seitz,  68  Pa.  St.,  237.  The  question  of  materiality 
was  for  the  court  to  determine.     Wood  vs,  Steele,  6  Wall.,  80. 

3.  The  alteration  was  in  the  interest  of  the  bank,  was 
made  by  the  confidential  clerk  and  manager  of  the  bank,  upon 
consultation  with  one  of  the  firms,  and  was  the  act  of  the  bank. 
The  note  passed  into  the  firm's  assets,  and  is  sued  upon  in 
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its  altered  state.  If  not  the  act  of  the-  bank  and  if  iofit& 
withoat  the  knowledge  or  consent  of  the  fii'tu,  the  burdem 
was  upon  thte  plain tiflfe  to  show  it.  2- Pars.  If.  &  B.,  574-7  p 
Heffuer  »5.  Wennrich^  32  Pa..  St.,  423  ;  NeiF  vs,  Horner^ 
9upra  ;  Davis  vs,  Carlisle,  6  AJa.,  707  ;  Henman  vs,  Dickin-^ 
son,  6  Bing.,  183  ;  Simpson  vs.  Stackhouse,  d^Barr,^,  186. 

4.  If  the  alteration  was  made  with  a  fraudulent  intent  it 
'intiated  the  entire  transaction  ai*d  the  plaintilT  was  not 
entitled  to  recover  either  iipon  the  note  or  the  common/ 
counts,  1  Pars.  !Jf .&  B.  j  1  Daniek'  Neg.  In. ;  STi>ith  vs.  Mace,' 
44  N.  H..,  568,  The  question  of  fraud  and  intent  was  a 
question  for  the  jury.  Bowers  vs.  Jewell,.  2  N.  H.,  543  ^ 
Davis  »5.  Carlieley  supra  ;'.  Jones  vs^  Ireland^  4  Iowa,  70  j. 
Beaman  vs.  Russell,- 20  Vt.,  215. 

Mr.  Chief-J'ustice  Cartter  delivered  the  opinion  of  the^ 
court. 

Edwin  M.  Leu4s,  titustee  of  the  estate  and  eftects  of  Jay' 
Cooke  &  Co.,  brings  this  action  in  assumpsit  upon  a  promis- 
sory note  executed  by  the  defendant,  Alexander  R.  Sliepherd,. 
to  himself  aAd  by  him  endorsed.  In  the  hai>ds  of  Jay" 
Cooke  &  Co..  the  note  iMiderWent  a  very^  serious  alteration.. 
As  originally  executed  it  was  a  note  without  intei'est.  As- 
sued  upon  and  presented  in  proof  it  was  a  note  with  interest 
at  9  per  cent.,  a  very  material  and  serious  change  in  the- 
promise;  a  change  of  such  a  character  and  import  that  the 
justice  trying  the  case  would  not  allow  the  note  to-be  given* 
in  evidence  as  a  promise  of  the  defendants  The  note  having' 
been  thus  taken  tv^vii  the  consideration  of  the  .fury,  the* 
special  count  in  the  declaration  predicated  upon  it  was- 
abandoned,  and  the  plaintiff  passed  over  to*  the  common 
count  for  monej'  had  and  received.  Here  the  coi:Frt  per- 
mitted the  plaintiff  to  enter  the  field  of  proof  to  substantiate- 
his  claim^which  was  based,  we  suppose,^upon  the  consideration? 
of  the  note  ;  and  the  first  difficulty  presented  in  coneidering^ 
the  ruling  of  the  court  below,  is  that,  attending  th«  common 
count,  was  a  bill  of  particulars  consisting  of  nothing  more 
than  this  w^vy  note  which  had  been  made  the  subject  of  the* 
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special  connt.  Now  how  this  note  could  be  good  for  nothing 
in  one  place  and  good  for  something  in  another  is  the  puzzle 
;that  we  have  had  to  resolve  ^  and  we  have  -come  to  the  con- 
•clusion  that  the  common  counts  with  this  note  annexed  as 
A  bill  of  particulars  k  a  little  worse  than  the  special  count  ^ 
for  it  is  patent  from  the  testimony  in  the  case  that  the  de- 
fendant's Habilitj  was  a  liability  under  his  undertaking  as  an 
endorser,  which  does  not  imply  a  further  liability  by  reason 
of  the  money  that  was  advanced  «pon  the  note.  In  addition 
io  which  the  common  count  upon  which  the  recovery 
was  had  was  damaged  with  the  same  infirmity,  by  reason  of 
the  altered  note  as  a  bill  of  particulars,  that  existed  in  the 
special  count  predicated  upon  this  same  note.  We  consider 
these  objections  fatal. 

The  case  is  remanded  for  a  new  trial,  with  fibcrtj  to  the 
plaintiff  to  amend  as  he  may  be  advised. 


The  District  of  Columbia 

J.  EL  &  K  K.  Johnson, 
Law.    No,  19,485. 

5  Decided  March  8, 1881. 

V  The  Chief  Justick  &nd  Justices  Wtlie  and  Haonisb  8ltting>« 

1.  Distinction  between  public  and  private  wharves  on  the  river  front  ol 
the  city  of  Washin;ji^ton. 

2.  The  corporation  charter  of  the  city  of  Washington  gave  the  latter 
power  to  control  and  make  disposition  of  public  wharves  and  to  regu- 
late and  police  private  wharves. 

3.  The  corporation  of  Washhigton,  in  December,  1867,  passed  an 
ordinance  gi-anting  authority  to  defendants  to  construrt  a  wharf  at  si 
point  on  the  river  front  of  the  city  in  consideration  of  the  payment  of 
sn  annual  rent  of  ^1000  for  the  term  of  ten  years,  Tlie  ordinance  was 
to  take  effect  on  the  execution  by  the  grantees  of  a  bond  to  fulfill  the 
requirements  of  the  ordinance.  The  grantees  gave  the  bond  and 
entered  into  possession.  In  1878,  the  District  of  Columbia  brought 
an  action  to  recover  the  accrued  rent. 

Hdd^  That  the  grantees  by  entering  into  possession  of  the  premises  and 
nceepting  the  terms  of  the  ordinance  made  the  latter  the  written 
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memorandum  of  the  contract,  which  was  of  itself  sufficient  to  take  the 
case  out  of  the  statute  of  frauds,  although  if  necessary  the  court  could 
find  an  additional  memorandum  in  the  execution  of  the  bond  under 
the  requirements  of  the  ordinance. 

Held,  aluo^  that  the  District  of  Columbia  was  the  proper  party  to  bring 
the  action. 

4  It  is  error  to  admit  in  evidence  an  alleged  ordinance  of  the  corpora- 
tion of  Washington  without  further  proof  of  its  enactment,  than  the 
fact  of  finding  it  printed  in  a  publication  entitled,  "  Laws  of  the  Cor- 
poration of  the  City  of  Washington  passed  by  tlie  Sixty-fifth  ('ouncil. 
Printed  by  order  of  the  Council.  Washington.  R.  A.  Waters, 
printer,  1868.'^ 

6,  The  lessee  will  not  be  allowed  to  dispute  his  lessor's  title  after  he 
has  acknowledged  it  and  entered  into  possession,  but  if  he  has  never 
taken  possession  under  that  title,  or  if  the  estate  has  never  existed 
which  it  is  claimed  was  eontrjicted  for,  the  lessee  may  siiow  it  and  it 
is  error  for  the  court  to  take  from  the  jury  evidence  bearing  upon 
that  point. 

6.  It  is  the  province  of  the  jury,  and  not  of  the  court,  to  estimate  under 
the  proof  the  damages  in  an  action  for  rent.  This  is  tlie  uniform  rule 
and  practice,  and  if  the  court  take  the  case  from  the  jury  as  to  the 
amount  to  be  recovered,  it  will  be  error. 

STATEMENT  OF  THE  CASE. 

Motion,  by  both  parties,  for  new  trial  on  exceptions. 

This  was  a  suit  instituted  by  plaintitt'  to  recover  from  the 
defendants  $15,000  for  rent  of  a  wharf  on  the  Potomac 
rivei*,  between  Twelfth  and  Thirteenth  streets  west,  in  the 
city  of  Washington.     Phxintitf's  dechiration  was  as  follows  : 

^*  The  plaintift'  sues  the  defendants  for  that,  at  their  special 
instance  and  I'equest  heretofore,  the  Board  of  Aldermen  and 
the  Board  of  Common  Council  of  the  Coq»oration  of  Wash- 
ington, on  the  seventh  day  of  December,  1867,  at  the  City 
Hall  in  said  District  of  Columbia,  passed  a  special  ordinance, 
which  was  duly  approved  by  the  mayor  of  said  city  on  said 
day,  whereby  said  J.  H.  and  E.  K.  Johnson  were  permitted 
and  authorized  to  construct  a  wharf  on  the  Potomac  river, 
at  a  point  between  Twelfth  and  Thirteenth  streets  west,  and 
erect  thei-eon  such  buildint^s  as  mii^ht  be  necessarv  in  the 
fishing  business  ;  said  whai'f  to  be  constructed  pursuant  to 
the  fii'st  section  of  the  act  of  January  8,  1831,  and  to  be 
completed  within  one  year.  In  consideration  of  which  said 
grant,  the  defendants  wei'e  to  pay  to  the  corpoi^ation  of 
Washington  the  annual  rent  of  $1,000,  quarterly,  for  a  term 
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of  ten  years  ;  said  rent  to  begin  at  and  from  the  time  of  the 
completion  of  said  wharf,  and  end  ten  years  from  the  passage 
of  said  act  ;  said  wharf  to  be  kept  as  required  by  the  second 
section  of  said  act  of  1831. 

"And  the  plaintift*  further  says  that  the  defendants 
accepted  the  terms  and  provisions  of  said  act,  entered  upon 
the  premises,  erected  said  wharf  and  buildings,  completing 
the  same  February  1,  1868,  and  have  had  and  enjoyed  the 
same  from  that  time  hitherto,  and  thereby  became  and  were 
liable  to  pay  to  said  corporation  of  Washington  from  the  1st 
day  of  February,  1868  until  the  1st  day  of  June,  1871,  the  rent 
at  the  rate  of  $1,000  per  year,  and  from  said  1st  da}'  of  June, 
until  the  commencement  of  this  suit,  said  rent  was  and  is  due 
to  the  plaintift' ;  for  all  of  which  rent  the  plaintiff  brings  this 
suit,  with  interest  from  the  various  dates  at  which  the  same 
became  due  under  said  act,  an  authorized  copy  of  which  is  to 
the  court  here  shown. 

''  And  also  for  the  sum  of  $15,000  for  rent  of  a  wharf  on 
the  Potomac  river,  between  Twelfth  and  Thirteenth  streets 
west,  holden  by  the  defendants  of  the  plaintiff.  Also  for 
$15,000  due  the  corporation  of  Washington  for  rent  of 
wharf." 

The  defendatit  pleaded  the  general  issue  and  the  statute 
of  limitations,  upon  which  issue  was  joined. 

On  the  trial  the  plaintiff,  to  maintain  the  issue  on  its 
behalf,  offered  to  read  in  evidence  to  the  jury  from  a  publi- 
cation entitled  ^^Laws  of  the  Corporation  of  the  City  of 
Washington,  passed  by  the  Sixty -fifth  Council.  Printed 
by  order  of  the  Council.  Washington.  R.  A.  Waters, 
printer.  1868  "  :  an  alleged  ordinance  of  the  late  Board  of 
Aldermen  and  Board  of  Common  Council  of  the  city  of 
Washington,  as  the  ordinance  referred  to  in  the  plaintiff's 
declaration^  without  further  proof  of  its  enactment  than 
the  fact  of  finding  it  printed  iu  the  above  publication. 

This  ordinance  was  entitled,  "  An  act  granting  permission 
for  the  construction  of  a  wharf  on  the  Potomac  river,  between 
Twelfth  a!id  Thirteenth  streets  west,"  and  authorized  J.  II, 
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and  E.  K.  Johnson  to  construct,  at  their  own  expense,  and 
pursuant  to  the  provisions  of  the  first  section  of  the  act  of 
January  8,  1831,  a  wharf  and  buildings  located  as  above,  in 
consideration  of  the  payment  by  them  to  the  corporation  of 
Washington  of  the  annual  rent  of  $1,000  for  ten  j'ears  from 
the  date  of  the  act  (December  7, 1867),  at  the  end  of  which 
time  they  were  to  convey  the  said  wharf  and  all  its  appur- 
tenances to  the  corporation  free  of  any  cost  or  charge  therefor. 
By  a  provision  of  the  fourth  section  the  act  was  not  to  take 
effect  until  a  bond  in  the  feum  of  $6,000,  conditional  to  a 
"faithful  fulfillment  of  all  the  requirements  of  this  act," 
had  been  executed  by  the  grantees. 

To  the  reading  of  this  alleged  ordinance  the  defendants 
objected  on  the  grounds — 

^^  1.  That  there  was  no  suflicient  proof  that  said  pretended 
ordinance  had  ever  been  passed  or  wtis  an  ordinance  of  the 
late  Mayor,  Board  of  Aldermen,  and  Board  of  Common 
Council  of  the  city  of  Washington. 

"  2.  Said  Mayor,  Board  of  Aldermen,  and  Board  of  Com- 
mon Council  of  said  city  had  no  power  to  pass  into  a  law 
any  such  bill  or  ordinance. 

^^  3.  Said  Mayor,  etc.,  had  no  jurisdiction  over  the  subject- 
matter." 

The  court  overruled  the  objection,  and  permitted  the 
ordinance  to  be  read.  The  defendant  excepting  to  the  ruling 
of  the  court. 

The  plaintiflT  also  proved,  by  producing  the  original,  an 
ordinance  passed  by  the  same  corporation  on  the  22d  of 
January,  1868,  amending   the  ordinance  of  December  7, 

1867,  so  as  to  make  the  wharf  therein  authorized  to  be 
erected  one  of  the  established  fish  wharves  having  the  exclu- 
sive privilege  of  receiving  and  landing  such  fish  as  should  be 
brought  to  the  city  of  Washington. 

The  following  bond  given  by  the  defendants  in  pursuance 
of  the  fourth  section  of  the  ordinance  of  December  7th, 

1868,  above  mentioned,  was  then  put  in  evidence  by  plaintiffs: 
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"Kuow  all  men  by  these  presents,  that  Mr.  James  H- 
Johnson  and  E.  K.  Johnson,  and  Charles  B.  Church,  all  of 
Washington  county,  in  the  District  of  Columbia,  are  held 
and  firmly  bound  unto  the  Mayor,  Board  of  Aldermen  and 
Board  of  Common  Council  of  the  city  of  Washington,  in  the 
full  and  just  sum  of  six  thousand  dollars,  current  money,  to 
be  paid  to  the  said  Mayor,  Board  of  Aldermen  and  Board 
of  Common  Council,  their  certain  attorney  or  successor  in 
office,  for  which  payment  well  and  truly  to  be  made  and 
done  we  bind  ourselves,  our  and  each  of  our  heirs,  executors 
and  administrators,  jointly  and  severally,  firmly  by  these 
presents.  Sealed  with  our  seals  and  dated  this  7th  day  of 
February,  one  thousand  eight  hundred  and  sixty-eight. 

**  Now,  the  condition  of  the  above  obligation  is  such  that  if 
the  above. bounden  James  H.  Johnson,  E.  K.  Johnson,  their 
heirs  and  assigns,  do  and  shall  faithfully,  diligently  and 
honestly  execute,  perform  and  fulfill  all  and  singular  the 
requirements  of  an  act  passed  and  approved  December  7th; 
1867,  by  the  <;orporation  of  the  city  of  Washhigton,  entitled 
an  act  granting  permission  for  the  construction  of  a  wharf 
on  the  Potomac  river,  between  Twelfth  and  Thirteenth 
streets  west,  granting  to  the  said  Johnsons  privilege  to  erect 
and  maintain  a  wharf  on  the  Potomac  river,  between  Twelfth 
and  Thirteenth  streets  ;  and  also  at  the  end  of  ten  years  to 
relinquish  and  convey  to  said  corporation  the  said  wharf  and 
all  of  its  appurtenances  ;  then  the  above  obligation  to  be 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue* 

James  H.  Johnson,     [l.  s.] 
E.  K.  Johnson.  [l.  s.] 

Chas.  B.  Church.       [l.  s*] 
"  Signed,  sealed  and  delivered  in  presence  of— 

0.  8.  Baker. 
"  Approved* 

"  Richard  Wallach,  Mayor.'^ 

Evidence  was  also  introduced  to  the  eifect  that  in  the 
year  1867,  and  in  January  and  February,  1868,  the  defend- 
ants were  attempting  to  obtain  from  the  late  Mayor,  Board 
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of  Aldermen  and  Board  of  Common  Council  of  the  citv  of 
Washington  the  exclusive  privilege  of  receiving  at  a  wharf 
proposed  to  be  erected  by  them,  the  fish  which  should  be 
brought  to  the  city  of  Washington,  and  for  that  privilege 
were  willing  to  pay  the  corporation  one  thousand  dollai's  a 
year;  that  the  corporation  claimed  the  power  to  grant  sucli 
privilege,  and  had  before  that  time  exercised  that  assumed 
power  in  favor  of  other  parties;  that  the  defendants  were 
the  same  parties  named  in  the  ordinance  of  December  7, 
1868;  that  they  were  partnei*s  in  the  fish  wharfirig  business, 
and  took  possession  of  the  premises  under  this  ordinance 
and  executed  the  bond  above  mentioned. 

The  plain tifl:' then  rested  his  case. 

Whereupon  the  defendants,  by  counsel,  moved  the  court 
to  instruct  the  jury,  that  upon  the  evidence  the  plain tifl:'  was 
not  e!ititled  to  recover,  because  of  any  of  the  following 
grounds : 

1.  That  the  plaintiff  had  offered  no  testimony  to  show  that 
the  corporation  of  Washington  city  had  title  to  or  possession 
of  the  premises  in  question,  or  that  the  defendants  were 
placed  in  possession  of  said  premises  by  the  plaintiff. 

2.  That  said  corporation  had  no  legal  power  to  grant 
licenses  to  erect  private  wharves  on  the  Potomac;  and  the 
special  ordinance  sued  on  was  ultra  vires,  null  and  void. 

3.  Under  section  95  of  the  Revised  Statutes  of  the  District 
of  Columbia,  the  charter  of  the  city  of  Washington  is  con* 
tinned  in  force  for  the  purpose  of  collecting  sums  of  money 
alleged  to  be  due  said  city,  and  enforcing  contracts  made  by 
it.    The  District  of  Columbia  is  not  the  proper  plaintiff. 

The  court  refusing  so  to  instruct  the  jury,  the  defendant, 
after  excepting  to  the  ruling  of  the  court,  introduced  evi- 
dence tending  to  show  that  the  wharf  and  premises  mentioned 
in  the  plaintiff's  declaration  were  at  the  time  of  the  passage 
of  the  ordinance  of  December  7,  1867,  in  the  possession  of 
one  John  Pettibone,  who  claimed  to  hold  under  the  United 
States  and  not  under  the  corporation  of  Washington,  but 
adversely  thereto  ;  and  that  on  January  18,  1868,  Pettibone 
obtained  from  the  Chief  of  Encrineers  of  the  Army  of  the 


District  op  Columbia  v.  Johnson.  57 

United  States  a  written  permit  or  licenae  "to  erect,  keep, 
and  maintain  two  good  and  substantial  wharves  on  the  Potomac 
river^  in  said  city  {Washington),  not  less  than  eighty-four 
(84)  feet  wide,  and  to  extend  from  the  water  side  of  Water 
street  between  Twelfth  and  Thirteenth  streets  west,  to  the 
channel  oi'  said  Potomac  river."  This  paper,  which  was  Ca/v^/«w*«^ 
-•^  Office  of  Public  Buildings,  Grounds,  and  Works,  Wash- 
ington, Jannary  1-8, 1868,"  purported  on  its  face  to  have  been 
issued  "  by  connnand  of  Brigadier-General  IlumphreyvS,  Chief 
of  Engineers,  *  *  *  by  virtue  of  the  power  vested  in  hira, 
by  the  act  of  the  assembly  of  Maryland,  passed  December 
19, 1791,  to  license  *  the  building  of  wharves  in  the  city  of 
"Washington,  in  the  District  of  Columbia,  and  to  regulate 
the  materials,  the  manner  and  extent  thereof,'  and  the  several 
acts  of  the  Congress  of  the  Ignited  States  subsequently  passed 
and  approved,  substituting  the  said  Chief  of  Engineers  in 
the  place  and  stead  of  the  Commissioners  in  said  act  of 
assembly  mentioned,  and  vesting  in  iiini  the  powers,  and 
requiring  of  him  the  discharge  of  the  duties  vested  in  and 
required  of  the  said  Commifisioners ;"  and  was  signed  '*N. 
Michler,  Major  of  Engineers,  Brevet  Brigadier-General." 

Defendants  further  introduced  evidence  to  the  effect  that 
all  of  Pettibone's  right  and  interest  under  this  license  had 
come  to  them  by  assignment  from  him;  that  Pettibone  had 
always  denied  the  right  of  the  corporation  of  Washington 
to  possession  of  said  premises,  and  had  never  held  under  or 
of  them,  but  of  the  United  States;  that  the  defendants, 
notwithstanding  the  passage  of  the  ordinance  of  December 
7,  1867,  and  of  the  ordinance  of  January  22,  1868,  and  of 
the  subsequent'cxecution  of  the  bond  by  them,  were  not  let 
into  the  possession  by  the  plaintiffs,  nor  by  the  Mayor,  Board 
of  Aldermen,  and  Board  of  Conmion  Council  of  said  city, 
but  by  Pettibone,  and  that  they  claimed  under  him;  that 
this  advei*se  holding  of  Pettibone  and  defendants  to  the 
title  of  the  corporation  of  Washington  was  well  known 
to  the  corporation;  that  defendants,  up  to  March  7,1870, 
had  paid  the  corporation  of  Washington  $1,740  in  considera- 
tion of  the  exclusive  "  fish-whai'fing"  privilege  supposed  to 
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be  secured  to  them  by  these  special  ordinances;  that  this 
fish  whaiiing  privilege  consisted  of  valuable  fees  granted  by 
law  and  usage  for  every  one  thousand  fish  landed  at  a  wharf, 
and  was  entirely  distinct  from  the  erection  and  ownership  of 
a  wharf  j  that  the  ordinance,  not  being  enforced  by  the  cor- 
poration, and  fish  having  been  allowed  to  be  landed  at  a 
large  number  of  other  wharves  in  the  city  so  as  to  render 
the  privilege  of  no  value  to  the  defendants,  they,  on  the  7th 
of  March,  1870,  requested  the  corporation  to  enforce  •the 
said  ordinance;  that  the  corporation  failing  to  protect  defend- 
ants, they,  on  a  few  days  after  the  7th  of  March,  1870, 
refused  to  pay  any  further  sum  to  the  corporation,  and  that 
they  had  never  made  any  payment  since  that  date. 

The  evidence  being  closed,  the  defendant  requested  the 
court  to  grant,  among  other  prayers,  the  following  : 

1.  If  the  jury  find,  from  the  evidence,  that,  on  the  7th 
day  of  February,  1868  (the  date  of  the  bond),  the  possession 
of  the  premises  for  which  rent  is  now  claimed  by  the  plaintiff, 
w^as  in  Mr.  Pettibone  under  a  license  from,  or  by  permission 
of,  the  United  States,  and  he  disclaimed  the  right  of  the  late 
corporation,  known  as  the  Mayor,  Eoard  of  Aldermen,  and 
Board  of  Common  Council  of  the  city  of  Washington  to 
said  possession,  and  never  acknowledged  it;  and  further  find 
from  the  evidence,  that  soon  after,  and  before  defendants 
obtained  possession  of  said  premises,  Mr.  Church  and  Mr. 
J.  H.  Johnson  purchased  from  said  Pettibone  his  right  from 
the  United  States,  and  entered  into  possession  of  said 
premises  under  the  right  so  purchased,  and  commenced  the 
construction  of  the  wharf  thereon,  and  for  several  vears 
thereafter  continued  in  possession  under  the  claim  of  owner- 
ship, by  virtue  of  the  right  purchased  as  aforesaid;  and  fur- 
ther find  from  the  evidence,  that  the  defendants  went  into 
possession  under  eaid  right  and  none  other,  and  have  since 
continuously  occupied  said  premises  under  a  claim  of  right 
by  reason  of  said  purchase,  then  the  plaintiff  is  not  entitled 
to  recover. 

2.  That  if  the  jury  find  that  the  party  under  which  the 
plaintiff  claims  had  no  title  to  the  premises  in  question  at 
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the  time  of  the  pretended  lease  to  the  defendants,  and  has 
acquired  no  title  thereto  since  said  lease,  and  was  not  in  pos- 
session at  the  time  of  said  lease^  then  the  plaintiff  is  not 
entitled  to  recover* 

3.  That  the  special  ordinance  of  December  7th,  1867, 
sued  on  in  this  case,  and  the  acceptance  thereof  by  the 
defendants — if  the  jury  should  find  said  ordinance  and 
acceptance  proved— do  not  of  themselves  imply  the  relation 
of  landlord  and  tenant ;  and  if  the  jury  should  find  that  the 
relation  of  landlord  and  tenant  is  not  proved  by  other  testi- 
mony, they  should  find  for  defendants. 

The  court  refused  to  grant  any  of  these  prayers,  to  which 
refusal  the  defendants  excepted.  The  court  then  instructed 
the  jury  that  the  plaintiff  was  not  entitled  to  recover  more 
than  the  rent  which  had  accrued  within  three  years  before  the 
commencement  of  suit,  and  thereupon  instructed  them  to 
return  a  verdict  against  the  defendants  for  $3,000  with 
interest  from  the  date  of  the  commencement  of  this  suit,  to 

0 

which  instruction  both  plaintiff  and  defendants  excepted, 
A.  G^  Riddle  for  plaintiff : 

« 

The  decision  of  the  court  in  the  steamboat  company  cases 
confirms  my  impression  of  the  law  that  the  United  States^ 
as  owner  of  Water  street^  had  the  rights  of  wharfage  along 
the  Potomac  riven  Save  by  granting  licenses  or  permits  to 
erect  wharves,  the  proprietor  has  in  no  way  exercised  any 
powers  in  the  premises.  It  has  never  reserved  rent  for  the 
use  of  nor  attempted  to  exercise  control,  or  enforce  police 
regulations  over  wharves.  Instead  of  which  it  created  a 
municipal  government  with  general  powers  of  legislation  and 
police  over  the  territory  where  the  property  is  situated  ;  and 
I  submit  that  the  power  to  regulate  wharves  is  an  incident 
to  this  general  power,  and  armed  the  corporation  with  the 
right  to  collect  a  reasonable  rent  from  the  wharves  to  defray 
expenses  incurred  in  their  control. 

The  7th  section  of  the  act  of  May  15, 1820,  the  charter  of 
Washington,  granted  power  over  our  public  and  private 
wharves.     This  statute  was  in   force  when   the  ordinance, 
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the  act  of  January  8, 1831,  was  passed  by  the  city  ( Webb's? 
Dig.,  425)',  which  takes  general  jurisdiction  of  the  whole 
subject.     (3*  Stats.) 

The  act  of  May  17,  1848,  repealed  the  above,  and  the- 
second  section  continued  the  power  over  fish  wh-arves,  (9th 
Stats.,  22S.y  Under  this  act,  which  was  continued  till  Feb- 
ruary 21,  1873,  the  corporation  enaxjted  the  fish  wharf  ordi-* 
nance  of  July  13, 1865.     (Webb's  Dig.,  147.) 

Up)on  an  examination  of  the  ordinance  of  December  7y 
1867,  it  will  be  seen  that  it  authorizes  the  erection  of  a 
fish  wharf,  which  is  a  pu'blic  wharf  as  well,  and  was  clearly 
within  the  expressly  granted  powers  af  the  corporation. 

Clearly  the  record  shows  that  the  defendants  went  into* 
possession  under  the  ordinance,  became  the  tenants  of  the 
plaintiffs,  and  are  estopped  alike  by  law,  the  ordinance,  and? 
their  bond,  from  denying  their  resulting  obligation. 

The  purchase  of  the  Pettibone  Mcense  gives  them  no  right 
against  the  District. 

As  to  the  admissibility  of  the  ordinance  of  December  7^ 
1867,  it  was  published  by  the  same  authority  as  the  other 
ordinances  of  the  city.  It  was  a  public  matter,  and  tire  court 
is  now  in  t\\e  habit  of  taking  notice  of  the  wdinauces  of  the- 
corporation  of  Washington.. 

To  the  exception  taken  by  the  plaintiff  to  tl*e  rtrfing  of  the- 
court,  that  the  debt  was  by  simple  contract  and  within  the- 
rule  of  the  three  year  limitation,  my  position  is  that  the- 
ordinance^  the  act  or  statute  of  the  corporation,  is  of  the- 
grade  at  least  of  a  sealed  instrument,  l^t  Ch-itty  Plead,  y 
11  Am.  Ed.,  p.  1(H>  ;  Jones  v.  Pope,- 1  Saunders,  3-7  ;  Croke 
Car.,  513. 

L,  G.  HiNE.  and  Birney  &  Birne¥  for  defendants. 

1.  Ordinance  was  improperly  admitted.  I  GreenL  Ev.y 
480  ;  Gilb.  Ev.,  10  ;  Peake,  26. 

2.  Ultra  vires  of  corporation,  Taylor  Land^  &  Ten.,  sec^ 
84,  85 ;  Jacksou  v,  Morrill,  Cro.  Car.,  109 ;  4  Duer,  452  j. 
Statute  of  Frauds,  5,  7,  8. 

3.  Demurrer  to  evidence  was  well  grounded.     No  title? 


District  of  CotuAiBiA  v.  Johnsoi^.  61 

filioWn  in  plaintiff.  No  power  in  plaintiff  to  license  private 
Avharves.  Potomac  Steamboat  Cases ;  Law  of  Maryland^ 
December  19,  1781 ;  see  Burch's  Digest,  223  ;  2  Stats.  U.  S., 
175;  3  lb.,  324;  14  lb.,  466. 

Washington  City  the  proper  plaintiff.  Statutes  D.  C*, 
section  95. 

Unless  the  plaintiff'  let  the  defendants  into  possession  of 
the  wharf  premises  it  cannot  recover-  Doe  v.  Brown,  7 
Ad.  &  E.,  447. 

Defendants  went  in  under  Pettibone,  who  held  an  adv^erse 
title  to  the  city.  Rogers  v.  Pitcher,  6  Taunton,  202 ;  Gravenor 
V.  Woodhouse,  1  Bing.,  38;   1  B.  &  C,  694;  8  B.  &  C,  475. 

If  the  plaintiff,  or  the  party  under  which  it  claims,  had  no 
title  to  the  wharf  premises  at  the  time  of  the  pretended  lease 
to  the  defendants,  and  has  acquired  no  title  thereto  since 
said  lease,  and  was  not  in  possession  at  the  time  of  said  lease, 
plaintiff  should  not  recover.  Cleves  v.  Willoughby  7,  llill^ 
83;  1  B.  &  C,694;  3  Hill  330. 

If  the  consideration  inducing  the  defendant  to  take  the 
so-called  lease  failed  by  reason  of  the  neglect  of  the  lessor  to 
perform  its  part  of  the  agreement,  the  plaintiff  should  not 
recover.     Tomlinson  v.  Day,  3  Br.  &  B.,  681. 

As  to  the  plaintiff  *s  exceptions,  the  question  of  the  in* 
capacity  of  the  lessee  to  dispute  his  landlord's  title  is  not 
involved  in  the  plaintiff's  assignment  of  error*  The  action 
is  assumpsit;  the  limitation  three  years*  The  evidence 
sliows  a  disclaimer  in  1870,  with  express  notice  to  the  pre*- 
tended  landlord,  unbroken  possession  afterwards  for  more 
than  eight  years  by  one  of  the  defendants,  and  no  effort  by 
the  alleged  landlord  to  assert  its  right.  The  disclainjer  and 
notice  dissolved  the  relations  of  landlord  and  tenant,  if  they 
had  ever  existed,  and  each  party  stood  thenceforth  on  Icga* 
rights.  The  landlord  acquiesced,  and  the  statute  of  limita- 
tions beginning  to  run  in  1870,  barred  the  action  in  1873, 
more  than  five  years  before  this  suit  was  begun.  Willison 
V.  Walkins,  3  Peters,  43;  Ang.  on  Lim.,  444;  Peyton  v- 
Smith,  5  Peters,  491  ;  7  Wheaton,  553  ;  3  John.,  283  ;  2 
Gill.  &  J.,  173;  14  Peters,  162;  9  Wall.,  601;  2  McLean,  399- 
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Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

In  the  case  of  the  District  of  Columbia  v.  J.  H.  &  E.  K. 
Johnson,  while  we  have  come  to  the  conclusion  that  this 
action  may  be  maintained  by  the  plaintiifs,  we  are  com- 
pelled, however  reluctantly,  to  reverse  the  judgment  and 
remand  the  case,  that  it  may  be  tried  under  proper  rules  of 
evidence,  and  that  the  province  of  a  jury  may  be  exercised 
in  the  administration  of  justice.  Most  of  the  exceptions  are 
addressed  to  incidental  questions  arising  in  the  course  of  the 
trial,  and  relate  to  the  admissibility  of  evidence  in  one  form 
or  another,  several  of  them  strike  at  the  plaintiff's  right  to 
recovery,  and  become  material  in  the  case.  One  of  the  first  of 
the  objections  taken  by  the  defendant  is  that  the  city  of  Wash- 
ington  held  no  power  over  the  leasehold  or  licensed  estate  ; 
that  the  title  did  not  reside  in  the  city  of  .Washington. 
Now,  if  that  be  true,  if  the  city  never  had  any  title  to  this 
property,  it  could  not  obligate  anybody  to  pay  rent  on 
account  of  it.  Whether  the  city  had  title  or  not  depends 
upon  the  limitations  of  the  corporation  charter.  The  charter 
gave  it  power  to  control  and  make  disposition  of  public 
wharves,  and  power  to  regulate  and  police  private  wharves. 
It  is  claimed  by  counsel  that  this  was  a  private  wharf,  and, 
therefore,  the  city  of  Washington  had  no  right  to  make  dis- 
position of  it;  that  its  right  was  confined  merely  to  police 
regulations.  We  do  not  think  this  objection  well  founded. 
The  wharf  in  question  is  not  a  private  wharf.  The  distinction 
between  private  and  public  wharves  along  the  river  front  of 
the  city  and  District  is  determined  by  the  title  to  the 
property.  A  portion  of  the  river  front  was  held  by  private 
individuals  as  a  personal  grant,  by  deed,  from  the  Govern* 
ment,  with  the  right  to  make  such  rlisposition  of  the  prop- 
erty as  was  compatible  with  the  public  easement  in  this 
river,  and  it  was  with  reference  to  that  description  of  prop- 
erty, that  the  distinction  was  taken  between  public  and 
private  wharves.    We  think  there  is  nothing  in  this  objection. 

The  next  objection  made  to  the  right  of  recovery  is,  that 
even  if  the  city  of  Washington  did  have  title,  there  was  no 
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contract  between  these  parties.  The  plaintift'  makes  the 
contract  to  consist  of  a  certain  ordinance  transferring  the 
occupation,  under  given  conditions,  of  the  wharf  between 
Thirteenth  and  Fourteenth  streets  to  X  H.  &  E.  K.  Johnson 
upon  their  performing  certain  duties  on  their  part  and  the 
payment  of  a  thousand  dollars  a  year  rent.  Here,  then,  was 
at  least  an  attempt  to  make  a  contract.  Here  was  a  deliber- 
ate enactment  of  an  ordinance  that,  if  it  had  effect,  would 
transfer  possession  of  this  property  for  occupation  from  the 
city  of  Washington  to  the  defendants.  If  the  city  had  con- 
trol over  the  wharf,  they  had  a  right  to  make  a  contract  in 
regard  to  it,  and  we  see  no  impropriety  in  its  being  done  in 
this  manner.  Instead  of  granting  power  to  the  mayor  to 
enter  into  an  indenture  of  lease  with  the  party,  the  common 
council  indentured  the  property  themselves,  and  if  the 
defendants  accepted  possession  under  this  written  declara- 
tion of  the  right  to  do  it  by  the  city  of  Washington,  the 
ordinance  became  the  memorandum  or  contract  between  the 
parties,  and  this  will  take  the  case  out  of  the  statute  of 
frauds.  It  was  only  necessary  for  the  tenant  to  accept  the 
occupation  upon  the  terms  of  the  contract  of  the  license, 
which  was  in  writing.  We  think  this  disposes  of  that 
objection.  But  if  it  were  necessary,  the  case  furnishes  the 
evidence  of  a  written  acceptance,  according  to  the  terms  of 
the  ordinance,  under  the  signature  and  seal  of  the  tenants. 
The  ordinance  provides  that  it  should  go  into  effect  upon 
the  execution  on  the  part  of  the  defendants,  of  a  bond  to 
the  city  of  Washington  in  the  penalty  of  $6,000  for  the  per- 
formance of  the  conditions  of  the  ordinance.  That  bond 
was  executed  and  delivered,  and,  thereby,  wedded  to  the 
ordinance.  K"o  written  contract  could  have  brought  the 
parties  nearer  together  than  they  were  brought  by  this  ordi- 
nance, and  the  bond  executed  in  pursuance  of  its  require- 
ments. But  just  here  we  have  one  of  the  difficulties  which 
compel  us  to  send  this  case  back.  It  was  objected  on  tlie 
trial  that  proof  was  not  made,  that  the  ordinance  of  December 
7,  1867,  was  enacted  by  the  Common  Council  of  the  city  of 
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Washington,  but  the  court  ruled  that  the  ordinance  proved 
itself. 

Now,  it  is  true  that  this  is  a  purely  technical  objection, 
and  it  looks  like  trying  the  virtue  of  the  law  to  pause  and 
hesitate  over  it.  Nevertheless,  we  do  not  see  that  we  can  do 
otherwise.  The  court  cannot  afford,  under  the  lii^ht  of  the 
law,  to  declare  that  a  document  of  this  sort  proves  itself  in 
virtue  of  itself.  If  thiit  rule  prevailed,  it  would  demoralize  all 
proof.  Nor  is  this  all ;  it  would  be  setting  a  precedent  utterly 
unauthorised  by  the  law  and  would  break  up  in  every  way  the 
integrity  of  evidence.  The  rules  of  law  in  regard  to  the  pre- 
senting of  proof  should  be  as  faithfully  guarded  as  any  other 
features  of  the  administration  of  justice.  We  think  it  was 
fatal  to  tolerate  the  presence  of  this  ordinance  as  a  factor  in 
the  trial,  without  having  given  it  the  sanction  of  proper 
proof.  While  there  is  a  great  deal  to  satisfy  the  mind  that 
this  was  an  ordinance  of  the  city,  yet  we  are  compelled  to 
think  its  admission  in  this  manner  erroneous. 

Again  it  is  claimed,  that  even  though  the  citj-  of  Wash- 
sngton  had  power  to  lease  this  property,  and  even  if  they 
did  do  it,  they,  nevertheless,  did  not  put  the  defendants  into 
possession  and  that  they,  the  defendants,  acquired  title 
from  another  source,  the  city  having  had  notice  from  the 
defendants  of  that  fact,  and,  consequently,  there  is  no 
liability  to  the  plaintiffs  for  rent ;  if  this  be  true,  it  is  a 
good  defence.  It  ought,  therefore,  to  have  been  treated  as  an 
issue  in  tlie  case,  and  the  defendants  allowed  the  right  to 
show  that  they  had  never  entered  into  occupation  under  the 
lease.  The  luw  permits  that  to  be  made  an  issue.  While  the 
tenaiit  will  not  be  allowed  to  dispute  the  landlord's  title 
after  he  has  acknowledged  it  and  entered  the  premises. 
Yet  if  he  has  never  taken  possession  under  that  title,  or 
if  the  estate  has  never  existed  which  it  is  claimed  was 
contracted  for,  the  tenant  may  show  it.  The  court  took 
from  the  jury  the  testimony  on  this  point,  instead  of  esti- 
mating the  proof  and  advising  them  as  to  the  force  of  it, 
and  though  we  think  that  the  execution  of  the  bond  and  the 
presence  of  these  ordinances,  consummated  a  contract  between 
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the  parties  as  to  the  title  to  this  estate,  and  while  we  think 
and  have  adjudged,  as  far  as  in  our  opinion  it  has  been 
necessary  in  this  case,  that  the  title  picked  up  from  Pettibone 
after  the  initiation  of  this  lease  was  unavailable  to  the  de- 
fendants to  justify  the  withholding  of  the  rent,  yet  we  think 
that  the  question  was  not  met  as  it  should  have  been. 
Lastly,  the  court  took  the  case  from  the  jury  as  to  the 
amount  to  be  recovered,  instead  of  leaving  the  damages  to 
be  estimated  by  them  under  the  proof,  as  was  their  province, 
and  not  the  court's.  This  is  the  uniform  rule  and  practice. 
The  court  has  power  enough  over  the  verdict.  If  a  proper 
one  is  not  rendered  it  can  be  set  aside  until  it  is  rendered. 
Judgment  reversed  and  case  remanded  for  a  new  trial. 

Mr.  Justice  Wylib  dissented  from  the  conclusion  of  the 
<x>urt,  saying  that  he  thought  the  verdict  did  substantial 
justice  between  the  parties. 
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Thomas  Knowles  vs.  Frances  Dodge  Et  al. 

In  Equity,    No.  6561. 

$  Decided  FeT>riiary  T,  1881* 

I  The  CHitF  JcSTiCB  and  Jostloet  Wylie  and  Mac  Abthub  sittlnir. 

1.  The  effect  of  the  execution  by  tenant  for  life  of  an  instrument  in 
writing,  in  the  nature  of  a  last  will  and  testament,  disposing  of  the 
fee  under  a  general  power  of  appointment.  Is  to  change  what  would 
otherwise  have  been  but  a  life  estate  into  an  estate  of  inheritance,  and 
subjects  the  property  appointed  to  the  claims  of  the  creditors  of  the 
appointor  in  preference  to  the  claims  of  the  appointees,  and  the- 
creditors  may  file  a  bill  after  the  death  of  the  appointor  to  subjeet 
the  property  to  the  satisfaction  of  the  appointor's  debts. 

2.  If  not  forbidden  bv  the  express  tenns  of  the  settlement,  when  a 
married  woman  having  a  separate  estate  settled  upon  her  for  life,  with 
a  general  power  of  appointment  by  last  will  and  testament,  executes 
the  power,  the  appointees  are  postponed  to  the  claims  of  creditors  for 
family  supplies  purchased  by  the  appointor's  insolvent  husband,  with 
her  knowledge  and  consent,  and  upon  the  credit  and  with  the  inten- 
tion to  charge  her  separate  estate  therewith ;  and  it  is  not  necessary 
that  she  should  have  executed  any  instrument  in  writing  evidencing 
her  intention  to  have  the  estate  so  charged,  it  will  be  sufficient  if  the 
purchases  were  made  and  the  goods  supplied  upon  the  credit  of  her 
separate  estate,  and  she  assented  to  it. 

STATEMENT  OF  THE  CA6E. 

Frances  I.  Chapman,  being  the  owner  of  certain  real  estate 
in  the  city  of  Georgetown,  D.  C,  and  having  in  contem- 
plation a  marriage  with  Francis  Dodge,  executed  to  him 
on  the  22d  January,  1852,  an  ante-nuptial  settlement,, 
thereby  conveying  to  Dodge,  as  her  intended  husband^ 
all  her  property,  real  and  personal,  to  be  held  by  him 
in  trust  for  her  sole  and  separate  use  during  her  life, 
and  "  so  as  that  the  same,  and  the  income  and  profits  thereof 
shall  not  be  in  anywise  liable  for  the  debts  or  subject  to  the 
control  or  contracts  of  her  said  contemplated  husband  ;'* 
and  to  permit  her,  or  her  attorney  appointed  by  writing,  to 
collect  and  receive  the  rents  and  profits,  and  to  dispose  of 
the  same  as  she  might  see  fit,  "  for  her  own  separate  use 
and  benefit."  It  was  also  provided  that  should  she  by  any 
writing  to  be  executed  under  her  hand  and  seal,  and  attested  by 
two  witnesses,  direct  the  absolute  sale  of  her  real  estate,  or 
any  part  thereof,  that  then  the  trustee  should  sell  the  same, 
^'  and  shall  collect  and  get  in  the  proceeds  of  any  such  sale 
or  sales,  and  shall  invest  the  same  in  his  name  as  trustee  of 
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the  said  Frances,  in  such  manner  as  the  said  Frances  may 
approve  and  require,  and  hold  the  said  investments,  when 
made,  for  the  same  uses,  trusts,  and  purposes,  and  with  the 
like  power  and  authority,  and  subject  to  the  like  limitations 
as  are  hereinbefore  disclosed  of  and  concerning  the  original 
trust."  The  deed  further  provided  as  follows :  ''And  it  shall 
and  may  be  lawful  for  the  said  Frances,  notwithstanding  her 
coverture,  by  any  will  or  testament  to  be  signed,  sealed^ 
and  published  by  her  as  her  will  and  testament,  to  give,, 
devise  and  dispose  of  her  said  estate,  real  and  personal,  in 
such  manner,  to  such  person  or  persons,  and  for  such  estate 
or  estates  as.  she  may  see  fit."  There  were  other  provisions 
that  were  to  go  into  eiFect  in  case  of  failure  to  make  appoint- 
ment, but  as  an  appointment  was  made,  it  becomes  immaterial 
to  state  them. 

The  marriage  was  solemnized  soon  after  the  execution  of 
this  instrument.  Children  were  bom  and  grew  up  in  the 
family.  In  course  of  time,  the  husband  (also  trustee)  being 
involved  in  financial  difificulties,  became  unable  to  provide 
for  the  maintenance  of  the  family.  Under  these  circum- 
stances he  was  in  the  habit  of  purchasing  from  the  plaintiff, 
Knowles,  who  was  a  grocer,  such  supplies  as  were  suitable 
for  and  needed  by  the  family.  These  supplies,  which  were 
consumed  by  the  family,  were  obtained,  it  w^as  claimed  by 
the  plaintiff,  on  the  credit  of  the  wife's  separate  estate,  and 
with  her  knowledge  and  consent.  They  were  charged  to  the 
wife  and  not  to  the  husband  ;  the  plaintiff  refusing  to  credit 
him  on  account  of  his  known  insolvency.  From  time  to 
time  promissoiy  notes  were  at  the  request  of  the  wife,  and 
with  her  knowledge  and  approval,  given  {ot  these  supplies. 
These  notes  were  made  to  the  order  of  the  plaintiff*  and 
signed  "  F.  Dodge,  trustee  of  F.  1.  Dodge."  And  among 
the  proofs  was  a  letter  of  the  husband  addressed  to  the 
plaintiff',  in  which  it  was  stated  that  as  soon  as  the  condition 
of  Mrs.  Dodge  (who  was  then  in  failing  health)  would  admit 
she  would  execute  to  the  plaintiff*  such  an  instrument  as 
would  make  him  secure.  Before  the  formal  execution  and 
delivery  of  this  instrument  Mrs.  Dodge  died.    By  her  last 
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will  and  under  the  general  power  of  appointment  reserved 
in  the  ante-nuptial  settlement/^evines  and  bequests  of  all 
her  estate-were  made  to  two  of  the  children  of  the  marriage, 
no  provision  being  made  for  the  payment  of  her  debts.  At 
the  time  of  the  death  of  Mrs.  Dodge,  the  plaintiff  held  the 
notes  signed  as  above,  and  also  an  open  account  against  her 
estate.  Whereupon  plaintiff*,  for  himself  and  other  creditors, 
filed  this  bill  seeking  to  make  the  estate  liable  in  the  hands 
of  the  devisees  for  debts  alleged  to  have  been  contracted  by 
Mrs.  Dodge  during  her  lifetime. 

The  answer  denied  that  the  alleged  debts  were  incurred  in 
reference  to  the  separate  estate  of  Mrs.  Dodge,  and  that  the 
marriage  settlement  did  not  empower  her  to  charge  said 
sestate  with  her  separate  debts. 

On  the  hearing  in  special  term  the  bill  was  dismissed. 

Charles  M.  Matthews  for  appellant : 

The  estate  devised  by  the  deceased^  Frances  I.  Dodge,  is 
liable  to  the  payment  of  plaintift'^s  claim  for  the  following 
reasons: 

1.  The  debt  was  contracted  by  her  duly  authorised  agent. 
Coal  Co.  vs.  Dyett,  7  Paige,  16  ;  Shaffer  vs.  Lehman,  2  Mac  A., 
805;  Vorhees  vs.  Bonesteel,  16  Wall.,  31. 

2.  It  was  contracted  with  reference  to  her  separate  estate, 
upon  its  faith  and  credit,  and  for  her  benefit.  The  signature 
to  the  notes  made  by  the  trustee  of  her  Veal  estate  indicates 
her  intention  to  charge  it,  although  the  mode  prescribed  in 
the  settlement  was  not  adopted,  other  modes  not  being, 
however,  forbidden.  20  Wend,  570;  7  Paige,  9;  lb.,  116; 
37  Conn.,  319;  41  lb.,  557;  43  lb.,  571;  4  Allen,  349;  103 
Mass.,  561;  20  K  J.  Eq.,  119;  26  lb.,  507;  7  H.  &  J.,  817;  1 
M.  C.  D.,  215,  218;  16  Md„  554;  46  Md.,  356;  80  Ohio  St., 
170;  Rich  cs.  Hyatt,  7  Wash.  Law  Rep.,  104. 

8.  The  fact  that  it  was  contracted  for  necessaries  does  not 
impair  the  liability  of  the  estate.  Her  husband  was  insolvent 
and  could  not  provide  them.  8  Camp.,  22;  5  Taunt.,  356, 
(E.  C.  L.,  187);  9  Car.  &  Payne,  643;  3  Mylne  &  K,  209;  2 
Sandf.,  288;  2  Wend.,  454;  55  N.  Y.,  240;  86  N.  Y.,  603;  26 
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N.  Y ,  450;  8  N.  Y.  s.  c,  128;  64  N.  Y.,  219;  40  Conn.,  463, 
12  G.  &  J.,  289;  37  Md.,  521;  20  Ohio  St.,  378;  59  lb.,  620; 
76  111.,  628;  61  N.  H.,  815;  47  Mo.,  504;  5  Cr.  C.G.,  644;  1 
Peters,  106. 

4.  She  could  encumber  her  estate  for  her  husband's  debts, 
had  credit  been  extended  to  him  by  plaintiff*.  18  Md.,  305; 
37  Md.,  521;  26  Grat.,  481;  22  Wall.,  387;  2  Mac  A.,  291. 

5.  Having  under  the  settlement  a  general  power  of  appoint- 
ment and  having  exercised  it  by  will,  the  estate  is  charged 
in  the  hands  of  the  devisees,  with  her  debts;  this  under  the 
general  doctrine  of  powers.  2  Jarman,  546;  2  Sugd.  Powers, 
28;  1  Atk.,465;  2  lb.,  172;  3  lb.,  269,  410,  656;  2  Vem., 
285,  816,  464;  2  Ves.  Sr.,  10;  2  Freem.,  264;  7  Ves.,  499;  12 
lb.,  206;  6  Madd.,  265;  5  Simons,  562:  3  D.  F.  &  J.,  494;  4 
Privy  Council,  572;  3  L.  K.,  (Ch.  Div.),  593;  16  K  H.,  298. 

6.  The  estate  in  the  hands  of  her  devisees  is  liable  under 
the  statute  of  3  W.  and  M.,  ch.  14,  sec.  1,  as  affected  by 
that  of  5  Geo.  II,  ch.  7,  sec.  4,  both  now  operative  in  the 
District  of  Columbia.  2  Bl.,  225,  317;  Alex.  Br.  Stat ,  576, 
716;  1  P.  W.,  99;  3  Bl.,  28;  lb.,  284;  2  Atk.,  125;  2  Atk., 
204;  2  Bro.  C.  C,  614;  2  Cr.  C.  C,  407. 

7.  The  estate  is  liable  under  the  Maryland  act  of  1785,  ch. 
72,  sec.  5,  and  its  supplements.     1  H.  &  J.,  469;  2  Bl.,  327. 

Messrs.  Gordon  &  Gordon  for  appellees : 

1.  Where  a  settlement  is  made  in  trust  for  a  wife,  with 
power  to  sell  and  convey  absolutely,  and  the  proceeds  re-in- 
vest, such  re-investment  to  be  considered  as  the  original 
estate,  and  after  her  death  in  trust  for  such  person  as  she 
Baay  by  will  direct,  the  principal  of  her  estate  cannot  be 
charged  with  her  debts.  4  Md.  Ch.,  68;  Eq.  Cas.,  2  Law 
Rep..  180;  2  Wharton,  11;  11  Md.  492;  Tyler  on  Coverture^ 
§811;  2  H.  &  G..  85;  5  Md.,  235. 

2.  To  bind  the  separate  estate  of  a  married  woman  there 
must  be  conclusive  evidence  that  it  was  her  intention  to 
bind  her  separate  estate,  and  the  intention  to  do  so  must  be 
disclosed  in  the  very  contract  which  is  the  foundation  of  the 
charge.  22  N.  Y.,  450;  Eq.  Cas.,  2  Law  Rep.,  180;  16  Md., 
549;  1  Md.  Ch..  212. 
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Mr.  Justice  Wylie  delivered  the  opinion  of  the  court : 

In  1852,  Frances  I.  Chapman,  a  young  lady,  was  owner  of 
certain  property  about  Georgetown,  D.  C,  in  her  own  right. 
In  contemplation  of  marriage  with  the  defendant,  Dodge, 
she  made  a  deed  conveying  all  her  property  to  her  expected 
husband,  as  trustee  for  her  sole  and  separate  use.  The 
marriage  took  place  ;  children  were  bom  ;  but  the  husband 
bemg  insolvent,  failed  to  support  them.  Knowles,  the 
plaintiff,  was  a  grocer,  and  furnished  supplies  from  time  to 
time  for  the  support  of  the  family.  The  husband  would 
make  these  purchases  as  agent,  or,  as  he  called  himself,  the 
trustee  of  his  wife,  and  in  that  capacity  he  signed  a  number 
of  notes  in  settlement  of  bills  which  had  been  contracted. 
All  these  supplies  were  for  the  use  of  the  family.  They 
were  all  charged  by  Knowles  against  Mrs.  Dodge.  They 
were  not  furnished  on  the  credit  of  the  husband,  for  he  had 
none;  he  was  notoriously  insolvent,  with  no  prospect  of  ever 
being  solvent.  The  family  would  have  perished,  or.  at  least 
been  obHged  to  separate  if  some  person  had  not  furnished 
them  supplies.  They  were  indispensable,  and  there  was  no 
way  to  obtam  them  except  upon  the  wife's  credit.  The  wife 
was  aware  that  Knowles  was  furnishing  and  supplying  the 
family.  She  assented  to  the  purchases,  and  the  proof  is 
that  she  intended  to  execute  a  formal  instrument  making 
these  claims  a  charge  upon  her  separate  property.  But  her 
health  was  declining,  and  she  died  before  it  was  done.  And 
now  this  is  a  bill  in  equity  brought  by  Knowles  against  the 
parties  claiming  the  property  through  an  appointment  which 
was  mad^  by  Mrs.  Dodge  to  secure  payment  of  the  debt  out 
of  the  separate  estate,  and  the  question  to  be  determined 
by  the  court  is  whether  the  separate  estate  is  liable  under 
the  circumstances.  In  order  to  ascertain  this  we  must  look 
at  the  deed  of  settlement,  as  by  that  we  are  to  be  controlled 
in  all  cases  of  this  kind.  This  deed  after  giving  the  names 
of  the  parties,  declares  :  [Here  his  honor  read  the  deed,  the 
material  parts  of  which  are  given  in  the  statement  of  the 
case.]     Here  then  we  have  an  estate,  real  and  personal,  con- 
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veyed  by  a  wife  before  her  marriage  and  in  contemplation 
of  marriage^  to  her  husband,  as  trastee,  to  allow  her  to 
receive  the  rents  and  profits  during  her  life,  and  conferring 
upon  her  the  power  of  appointing  by  will  the  disposal  of  the 
remainder  of  the  estate  after  the  life  estate  should  terminate^ 
There  were  provisions  as  to  new  investments,  and  as  to  what 
was  to  be  done  in  case*  she  failed  to  make  an  appointment  or 
make  a  will,  but  it  is  not  worth  while  to  examine  them,  for 
the  reason  that  there  were  no  investments  made,  and  because 
•she  made  her  will  and  made  her  appointment. 

The  first  question  presenting  itself  in  the  case  is,  what  is 
the  effect  of  the  execution  by  a  tenant  for  life,  under  these 
-circnmstances,  of  an  instrument  in  the  nature  of  a  last  will 
and  testament  making  appointment  under  a  power?  It  was 
in  her  option  to  execute  the  power  conferred  upon  her  by 
the  settlement,  or  not  to  execute  it.  If  she  had  failed  to 
make  the  appointment,  then  subsequent  provisions  in  the 
settlement  as  to  the  distribution  of  the  property  would  take 
effect.  But  what  effect  does  the  execution  of  her  power  of 
^appointment  have  ?  Does  it  subject  that  prcJperty  to  the 
payment  of  her  debts  or  not  ?  Her  life  estate  is  at  an  end, 
of  course.  Under  the  instrument  of  settlement  she  had  the 
power  of  appointment,  and  she  has  exercised  it  in  favor  of 
her  children. 

Assuming  that  Snowies  has  a  valid  Qlaim  against  the  wife, 
•do  the  children  take  this  property  subject  to  her  debts?  Or 
-do  they  take  it  discharged  of  such  obligation  ?  Now,  if  Mrs. 
Bodge  had  failed  to  execute  the  power  of  appointment,  there 
would  have  been  no  doubt  about  it.  The  creditor  would  have 
lost  his  claim,  because  that  would  have  been  an  indication 
that  she  had  elected  to  claim  for  herself  nothing  more  than  a 
life  estate.  But  having  availed  herself  of  that  power,  the 
question  is  whether  it  does  not  bring  the  whole  estate 
under  obligations,  and  we  think  it  does. 

There  are  many  authorities  upon  this  subject,  but  I  shall 
read  merely  from  Williams  on  Executors,  vol.  2,  page  1528, 
(Sth  Am.  ed.),  where  they  can  all  be  found,  and  they 
fully  sustain  the  doctrine  there  enunciated  : 


'/ 
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"Where  a  man  has  a  general  power  of  appointment  over 

a  fund,  and  actually  exercises  this  power,  whether  by  deed 

or  will^  the  property  appointed  shall  form  part  of  his  assets^ 

/I  .  so  as  to  be  subject  to  the  demands  of  his  creditors  at  bis  deaths 

in  preference  to  the  claims  of  his  legatees  or  appointees." 

The  execution  of  the  power  of  apointment  changes  what 
would  otherwise  have  been  nothing  but  a  life  estate  into  an 
estate  of  inheritance,  and  renders  it  subject  to  the  debts  of 
the  appointor.  This  then  was  an  estate  of  inheritance^  and 
the  devisees  under  the  will  are  to  be  postponed  to  the  claima 
of  the  creditors. 

The  only  remaining  question  is,  whether  the  facts  in  this 
case  establish  the  validity  of  the  claim  of  Knowles. 

There  are,  I  may  say,  thousands  of  authorities  in  the  books 
in  regard  to  the  power  a  married  woman  has  to  make  a  charge- 
upon  her  separate  estate.  There  is  no  doubt  now  that  she- 
has  the  power  to  make  such  a  charge  by  a  properly-executed 
instrument,  and  some  of  the  courts  say  that  that  is  the  only 
Way  to  do  it.  The  court  of  appeals  of  Kentucky,  in  Burch 
V.  Breckenriage,  16  B.  Monroe,  384,  has  taken  that  ground,, 
that  she  undoubtedly  has  the  power  to  charge  her  estate  with 
the  debts  of  her  husband,  or  with  the  necessaries  furnished 
to  the  family;  but  that,  as  it  is  a  charge  upon  her  estate,  it 
must  be  by  some  instrument  in  writing.  We  think,  however,, 
that  is  not  now  the  prevailing  doctrine. 

In  England  the  doctrine  which  has  obtained,  after  a  long 
struggle,  is  laid  down  by  Lord  Brougham  in  Murray  v.  Barlee,. 
3  My.  &  K.,  209,  followed  by  Owens  v.  Dickenson,  1  Cr.  &  Ph.,. 
S3,  and  Master  v.  Fuller,  4  Bro.  0.  C,  19. 

In  that  case  the  Lord  Chancellor,  after  reviewing  all  the- 
cases,  expresses  his  opinion  thus : 

.  "In  all  these  cases  I  take  the  foundation  of  the  doctrine  to- 
be  this:  The  wife  has  a  separate  estate,  subject  to  her  own  con- 
trol, and  exempt  from  all  other  interference.  If  she  cannot 
affect  it,  no  one  can  ;  and  the  very  object  of  the  settlement 
which  vests  it  in  her  exclusively,  is  to  enable  her  to  deal 
with  it  as  if  she  were  discovert.  The  power  to  affect  it 
being  unquestionable,  the  only  doubt  that  can  arise  is,  whether 


^ 
•  , 


Knowlbs  r.  Dodge.  73 

or  not  she  has  validly  encumbered  it.  At  first,  the  court 
deems  to  have  supposed  that  nothing  could  touch  it  but  some 
real  charge,  as  a  mortgage,  or  an  instrument  amounting  to 
an  execution  of  a  power,  where  that  view  was  supported  by 
the  nature  of  the  settlement.  But  afterwards  her  intention 
was  more  regarded,  and  the  court  only  required  to  be  satisfied 
that  she  intended  to  deal  with  her  separate  property.  When 
she  appeared  to  have  done  so,  the  court  held  her  to  have 
'charged  it,  and  made  the  trustees  answer  the  demand  thus 
created  against  it.  •  A  good  deal  of  the  nicety  that  attend© 
the  doctrine  of  powers  thus  came  to  be  imported  into  this 
consideration  of  the  subject.  If  the  wife  did  any  act  directly 
charging  the  separate  estate  no  doubt  could  exist ;  just  as  an 
instrument  expressing  to  be  in  execution  of  a  power  wa& 
alwaj's  of  courae  considered  as  made  in  execution  of  it.  But 
so,  if  by  any  reference  to  the  estate,  it  could  be  gathered 
that  such  was  her  intent,  the  same  conclusion  followed. 
Thus,  if  she  only  executed  a  bond,  or  made  a  note,  or  accepted 
a  bill,  because  those  acts  would  have  been  nugatory  if  done 
by  a  feme  covert  without  any  reference  to  her  separate  estate,, 
it  was  held  in  the  cases  I  have  above  cited,  that  she  must  be 
intended  to  have  designed  a  charge  on  that  estate,  since  in 
no  other  way  could  the  instrument  thus  made  by  her  have 
any  validity  or  operation ;  in  the  same  manner  as  an  instru- 
ment which  can  mean  nothing  if  it  means  not  to  execute  a 
power,  has  been  held  to  be  made  in  execution  of  that  power,, 
though  no  direct  reference  is  made  to  the  power.  Such  is 
the  principle,  and  it  goes  the  full  length  of  the  present 
case.  But  doubts  have  been  in  one  or  two  instances  ex- 
pressed as  to  the  effect  of  any  dealing  whereby  a  general 
engagement  only  is  raised.  That  is,  where  she  becomes 
indebted  without  executing  any  ^\Titten  instrument  at  all. 
This  point  was  discussed  in  Greatly  vs,  Noble,  3  Madd.,  79; 
and  the  Master  of  the  Rolls  (Sir  John  Leach)  appears  in  the 
subsequent  case  of  Stuart  vs.  Kirkwall,  3  Madd.,  387,  to  have 
been  of  opinion  that  the  wife's  separate  estate  was  not  liable 
without  a  charge,  and  to  have  supposed  that  he  had  before 
stated  that  opinion  in  Greatley  vs.  Noble,  though  he  by  no 
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means  expressed  himself  so  strongly  in  disposing  of  that 
case,  and  distinctly  abstained  from  deciding  the  point.    I 
own  I  can  perceive  no  reason  for  drawing  any  such  distinc- 
tion.   If  in  respect  of  her  separate  estate  the  wife  is  in 
eqnity  taken  as  a  feme  sole,  and  can  charge  it  by  instruments 
absolutely  void  at  law,  can  there  be  any  reason  for  holding 
that  her  liability,  or,  more  properly,  her  power  of  affecting 
the   separate  estate,  shall  only  be   exercised   by  a  written 
instrument?     Are  we  entitled  to  invent  a  rule,  to  add  a 
new  chapter  to  the  Statute  of  Frauds,  and  to  require  writing 
where  that  act  requires  none  ?    Is  there  any  equity  reaching 
written  dealings  with  the  property,  which  extends  not  also 
to  dealing  in  other  ways,  as  by  sale  and  delivery  of  goods  ? 
Shall  necessary  supplies  for  her  maintenance  not  touch  the 
estate,  and  yet  money  furnished  to  squander  away  at  pbiy  be 
a  charge  on  it  if  fortified  by  a  scrap  of  writing  ?     No  such 
distinction  can  be  taken  upon  any  conceivable  principle. 
But  one  of  the  earlier  cases,  ICange  vs,  Delavall,  1  Vern., 
•826,  makes  no  mention  of  such  a  distinction,  for  there  being 
indebted   generally  is  all  that  is  stated  as  grounding  the 
claim;  and  in  Lillio  vs.  Airey,  1  Vesey,  jr.,  227,  the  party 
who  had  furnished  necessary  supplies  to  the  wife,  was  held 
entitled  to  recover  to  the  extent  of  her  separate  maintenance. 
She  had,  it  is  true,  given  a  bond,  but  only  for  £60;  the 
court,  however,  held  the  creditor  entitled  to  a  larger  8um> 
the  separate  maintenance  exceeding  the  amount  of  th6  bond.'' 
In  the  leading  case  of  Hulme  vs.  Tenant,  1  Bro.  C.  C,  16, 
to  which  all  the  other  cases  refer,  decided  by  Lord  Thurlow, 
he  held  that  the  wife's  estate  should  be  liable  for  a  debt  of 
the  husband  which  she  had  promised  to  pay;  but  that  the 
execution  should  not  reach  beyond  her  rents  and  profits  in 
the  hands  of  the  trustee.    But  that  case  is  diiFerent  from 
this.    There  there  was  a  power  of  appointment  in  the  deed 
of  settlement,  to  be  sure,  but  the  woman  was  alive.    The 
deed  of  settlement  was  for  the  rents  and  profits  for  her  sole 
and  separate  use  during  her  natural  life,  as  in  this  case,  and, 
Hon  consiaty  she  had  never  exercised  the  power  to  appoint, 
and  the  relief,  therefore,  so  far  as  to  be  efiectual  under  the 
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decree^  must  be.confincd  to  the  rents  and  profits  in  the  hands 
of  the  trustee  during  her  life.  But  this  is  a  different 
oase. 

In  the  seventh  edition  of  Lord  St.  Leonard's  work  on 
^'  Powers,"  his  lordship  observes,  without  referring  to  Murray 
fw.  Barlee,  or  Owens  vs.  Dickenson,  "that  the  prevailing 
opinion  then  was^  that  her  separate  estate  was  not  liable  to 
general  demands  upon  her.  Considering,  however,  the  opin- 
ions I  have  referred  to,  and  the  reason  of  the  thing,  I  think 
it  very  probable  that  when  that  question  arises  for  decision, 
it  will  be  decided  in  the  affirmative."  Per  Sir  R.  T. 
Kinderslej'^,  V.  C,  in  Vaughan  vs.  Vanderstegeu,  2  Drew.,  183. 

It  is  only  consistent  with  all  the  analogies  on  the  subject, 
that,  if  a  wife  upon  whom  a  separate  estate  for  her  own 
use  has  been  settled,  allows  her  husband  to  receive  the  rents 
and  profits,  she  will  be  bound  by  it  without  making  any 
assignment  or  transfer  to  him.  He  takes  them  and  takes 
them  for  the  support  of  the  family,  or  for  himself,  or  other 
uses,  and  that  is  taken  as  an  appropriation  in  that  way. 

In  this  case  Mrs.  Dodge's  death  has  taken  place.  I  read 
again  from  this  work  : 

"  After  the  death  of  2^  feme  covert  having  separate  property, 
creditors  may  file  a  bill  for  payment  of  their  debts  (Owens 
vs.  Dickenson,  1  Cr.  &  P.  H.,  48;  Gregory  vs.  Lockyer,  6 
Madd.,  90);  and  her  specialty  debts,  as  debts  by  bond,  will 
not  have  priority  over  her  simple  contract  debts,  but  must 
both  be  paid,  pari  passu.  Anon.,  18  Ves.,  258;  Owens  vs. 
Dickenson,  1  Cr.  k  P.  H.,  53.  In  other  respects,  if  she  has 
left  a  will,  her  estate  will  be  administered  according  to  the 
ordinary  rules  in  creditor's  suits.  Owens  vs.  Dickenson,  1 
Cr.  &  P.  H.,  5<);  Norton  vs.  Turvill,  2  P.  Wms.,  144.  The 
separate  estate  of  a  married  woman  is  liable  for  a  breach  of 
trust  by  her." 

I  think  that  this  point  has  been  determined  also  in  the 
case  of  Jacques  vs.  The  Methodist  Episcopal  Church,  the 
most  famous  case  that  has  ever  arisen  in  this  country  iu 
regard  to  these  interesting  questions.  It  was  decided  in  the 
first  instance  by  Chancellor  Kent.    An  appeal  was  taken 
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to  the  Court  of  Errors  in  New  York,  and  the  decision  waft 
reversed.  The  opinion  of  the  Court  of  Errors  was  pronounced 
by  Chief  Justice  Spencer,  whose  name  amongst  lawyers  is 
almost  of  equal  authority  with  that  of  the  great  chancellor 
himself.  Without  enumerating  the  facts  in  this  case,  I  wiU 
read  one  paragraph  from  the  opinion  of  the  chief  justice  in 
17th  Johnson's  Reports,  580: 

"  It  necessarily  results  from  the  power  which  I  suppose  Mrs. 
Jacques  to  have  had  over  her  property,  that  she  might  give 
it  away  without  any  formal  act,  in  the  same  manner  a» 
though  she  had  been  sole;  and  her  agreement  that  the  family 
expenses  were  to  be  borne  out  of  her  estate,  especially  when 
executed  by  her,  was  a  valid  act.  She  was  well  situated  as. 
regards  property,  while  her  husband  was  in  quite  moderate 
circumstances.  She  chose,  after  marriage,  to  maintain  her 
former  equipage,  and  the  husband  acquiesced  in  her  wishes.. 
It  would  be  extremely  hard  and  unjust  to  throw  upon  him 
the  charge  of  her  establishment,  when  it  is  clear  that  she 
meant  to  defray  the  expense  of  it  hei'self.  My  opinion, 
accordingly,  is,  that  the  agreement  is  valid,  and  that  the  hus- 
band is  not  only  not  to  be  charged  with  any  sums  of  money 
expended  for  the  maintenance  of  the  family,  but  that  he  is 
to  be  allowed  for  all  advances  for  that  object ;  and  also  for 
money  advanced  for  necessary  reparations  to  her  estate." 

There  were  charges  that  were  made  against  her,  and  they 
were  large  charges,  for  which  she  had  executed  no  instrument 
at  all  to  bind  her  separate  estate.  Whatever  we  may  think 
individually  of  this  gi:eat  controversy  between  Chancellor 
Kent,  on  the  one  side,  and  the  Court  of  Errors  in  New  York,, 
on  the  other,  the  doctrine  which  was  announced  by  the  Court 
of  Errors  has  prevailed  in  New  York,  and,  with  some  excep- 
tions,  I  think,  throughout  this  country  generally.  And  the 
Supreme  Court  of  the  United  States,  in  Stephens  vs.  Beall, 
22  Wall.,  837,  a  case  which  went  up  from  this  court,  has 
gone  very  far  in  the  direction  previously  marked  out  by  the 
Court  of  Errors  in  New  York.  They  have  refused  to  follow 
the  doctrine  laid  down  by  Chancellor  Kent. 

The  doctrine  maintained  now  in  New  York,  and  generally 
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in  this  country,  and  the  doctrine  which  has  been  recognized 
and  enforced  by  the  Supreme  Court  of  the  United  States  in 
Stephens  vs.  Beall,  is  this:  That  where  an  estate  is  settled 
upon  a  married  woman  for  her  own  sole  and  separate  use  she 
is  the  only  person  to  dispose  of  that  estate.  Her  husband 
<sannot  do  anything  with  it.  The  object  of  that  settlement 
is  to  bind  his  hands  with  fetters,  and  to  leave  her  free  as  a 
feme  sole.  She  can  do  with  her  separate  estate  whatever  she 
chooses,  unless  by  the  deed  of  settlement  her  hands  are 
bound.  But  so  far  as  her  hands  are  unbound,  she  is  at 
liberty  to  act  as  Vifeme  sole,  or  any  other  pereon.  And  even 
when  this  deed  of  settlement  requires  that  her  charge  upon 
the  estate  shall  be  made  by  deed,  she  niay  make  the  change 
by  will  and  bj^  reversion.  If  the  title  is  complete  in  her, 
she  can  charge  and  encumber  it  with  everything  which  she 
is  not  forbidden.  If  she  can  charge  the  estate  in  that  way, 
she  may  contract  debts  in  regard  to  the  estate.  Then  it 
becomes  a  question  of  fact  to  be  determined  by  every  court, 
in  each  case,  according  to  its  circumstances,  to  whom  the 
credit  was  given.  If  the  credit  was  given  to  the  married 
woman  and  she  assented  to  it,  if  the  purchases  were  made 
and  the  goods  supplied  to  her,  good  faith  requires  that  her 
estate  shall  answer  for  it.  It  would  be  a  fraud  on  her  part 
to  allow  her  to  repudiate  a  debt  which  she  herself  had  con- 
tracted in  this  way,  for  the  maintenance  of  her  otherwise 
helpless  family  and  heraelf.  And  we  think  that,  in  reaching 
this  conclusion,  we  have  not  gone  beyond  the  authorities 
which  now  prevail  generally  in  regard  to  this  question. 
These  views  lead  us  inevitably  to  a  reversal  of  the  decree 
below. 
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Rhoda  O'Brien  vs.  Same. 

John  Springman  vs.  Same. 

William  H.  West  vs.  Same. 

At  Law.    Nos.  20,577,  20,579, 20,580,  and  20,581,  Consolidated. 

5  Decided  March  2, 1881. 

i  The  Chief  Justice  and  Justices  Wtlie  and  Hagneb  sitting. 

Is  The  inquisition  provided  for  by  tlie  act  of  Congress  of  May  21, 1872, 
granting  the  B.  &  P.  R.  R.  Co.,  the  right  to  lay  its  tracks  along  Sixth 
street  in  the  city  of  Washington,  was  for  a  different  purpose  from 
that  specified  in  the  act  of  February  5, 1867,  authorizing  the  extension 
of  a  lateral  branch  of  that  road  into  the  District  of  Columbia.  That 
of  the  act  of  1867  applied  to  cases  where  the  company  desired  to  locate 
its  road  over  any  land  within  the  District,  and  in  the  event  of  a  failure 
to  obtain  the  assent  of  the  owner  for  any  of  the  reasons  set  forth  in 
the  act,  the  company  was  to  make  application  to  a  justice  of  the 
peace  for  the  county  of  Washington,  who  thereupon  was  to  issue  his 
warrant  to  the  marshal  requiring  him  to  summon  a  jury  to  meet  on 
the  land  and  proceed  to  value  the  damages  which  the  owner  would 
sustain  by  its  use  or  occupation  by  the  company.  But  the  damages 
to  be  ascertained  under  the  authority  of  tiie  act  of  1872,  viz.,  ^'  the 
appreciation  or  depreciation  ■  of  the  value  of  the  property  situated 
along  said  street,'^  was  a  matter  not  provided  for  by  the  act  of  1867, 
and  although  the  act  of  1872  declared  that  the  amount  which  the 
company  should  pay  should  be  ascertained  in  the  mantier  and  form  as 
provided  by  the  act  of  1867,  this  simply  referi*ed  to  the  inquisition  aR 
a  convenient  method  of  ascertaining  the  damage,  and  did  not  mean 
that  the  inauguration  of  the  proceeding  was  to  rest  only  in  the 
pleasure  of  the  company. 

2.  The  statute  of  limitations  does  not  bar  the  remedy  where  the 
liability  of  the  defendants  is  created  not  merely  by  the  act  of  the 
parties,  but  by  the  positive  provisions  of  a  statute,  nor  will  it  be  held 
to  embrace  any  proceeding  at  law  not  therein  enumerated.  Hence 
as  the  Maryland  act  of  1715,  chap.  23,  sec.  2,  which  is  the  statute  of 
limitations  in  this  District,  in  none  of  its  provisions,  makes  allusion 

.  to  a  proceeding  by  inquisition,  such  a  proceeding  cannot  be  regarded 
as  an  action  within  the  meaning  of  the  statute. 

3.  In  an  action  at  law  to  recover  damages  to  the  plaintiffs  property  by 
reason  of  the  laying  of  a  railroad  track,  the  only  recovery  which  can 
be  had  would  be  in  respect  of  temporaiy  or  transitory  damages  accrued 
up  to  the  time  of  the  inception  of  the  suit,  whereas,  a  statutory 
inquisition,  which  is  not  a  suit  in  the  sense  of  the  law,  is  instituted  to 
ascertain  for  all  time  the  amount  of  permanent  damages  sustained. 
But  a  proper  subject  for  consideration  by  the  jury  on  the  inquisition 
would  be  the  recovery  which  might  be  had  in  a  pending  action  at  law, 
by  way  of  reducing  the  amount  of  their  award. 

4.  At  such  an  inquisition  if  the  marshal  submits  the  names  of  the  jurors, 
to  the  respective  attorneys,  that  they  may  strike  from  the  list  until 
the  number  is  reduced  to  twelve,  and  the  attorney  for  the  defendant 
refuses  to  do  so,  the  marshal  may  perform  that  duty  in  his  stead,  as 
otherwise  it  would  be  possible  in  any  case  for  a  party  defendant  to 
prevent  the  rendition  of  a  verdict  by  refusing  to  strike  from  the  panel. 
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5.  There  is  no  foroe  in  an  oblection  that  in  iour  separate  inquisitions^ 
the  same  twenty  Jurors  were  presented  as  a  panel  in  each  case. 

6.  Nor  will  the  court  consider  the  objections  whether  a  sufficient  number 
of  witnesses  were  sworn  and  examined  as  to  the  amount  of  tlia 
alleged  damages. 

7.  A  party  is  not  entitled  to  recover  damages  for  the  depreciation  of  his 
property  in  consequence  of  the  laying  of  a  nftlroad  track,  if  the 
property  was  not  owned  by  him  at  the  time  the  track  was  laid.  The 
owner  o^  the  land  at  the  time  of  the  injury  can  alone  take  advantage 
of  a  claim  for  damages,  and  if  he  does  not  claim,  his  subsequent  vendee 
cannot.  » 

The  Case  is  stated  in  the  opinion. 
J.  G.  Payne  for  plaintiffs. 
Enoch  Totten  for  defendants. 

Mr.  Jastice  Hagner  delivered  the  opinion  of  the  court. 

On  the  27th  of  Pebraary,  1879,  on  application  of  the 
several  plaintiffs,  a  jastice  of  the  peace  issued  warrants, 
directed  to  the  marshal  of  the  District  of  Columbia,  requiring 
him  to  summon  in  each  case  a  jury  of  twenty  citizens  to 
assemble  on  the  premises  and  assess  the  damages  sustained 
by  the  plaintiffs,  respectively,  in  consequence  of  the  laying 
of  the  defendant's  railroad  track  along  Sixth  street.  The 
marshal  summoned  the  same  twenty  persons  to  appear  in 
each  case.  The  jury  appeared  at  the  time  named,  and  the 
list  of  names  was  submitted  by  the  marshal  to  the  respective 
attorneys  that  they  might  strike  from  the  list.  The  attorney 
for  the  railroad  company  objected  to  the  proceeding  as 
entirely  illegal  and  unauthorized,  and  refused,  in  behalf  of 
the  company,  to  strike  any  names  from  the  list  submitted. 
Thereupon,  the  counsel  for  the  plaintiffs  in  the  respective 
cases,  struck  ofl'  four  names,  and  the  marshal  proceeded  to 
strike  a  sufficient  number  of  additional  names  to  reduce  the 
number  to  twelve.  The  same  proceeding  was  adopted  in 
each  of  the  four  cases  in  turn,  and  the  jury  rendered  verdicts 
in  each  case  in  favor  of  the  plaintiff  therein,  assessing  the 
damages  in  different  amounts. 

On  the  17th  of  March,  1879,  the  marshal  made  his  return 
in  each  cajse  to  the  court.  The  defendant  filed  exceptions 
in  each  case,  and  these  exceptions  have  been  certified  to  this 
<K)urt  for  determination  in  the  first  instance. 
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First.  It  is  insisted  upon  the  part  of  the  railroad  company 
that  the  magistrate  was  without  jurisdiction  to  issue  a 
warrant  In  either  case^  upon  the  application  of  the  plaintiffs 
as  the  statute  under  which  he  professed  to  act  provided  only 
for  the  issuing  %f  such  warrant  upon  the  applieaiion  and. 
request  of  the  railroad  company. 

The  second  section  of  the  act  of  CJongress  of  the  6th  pf 
February,  1867,  authorizing  the  extension,  A;c.,  of  a  lateral 
branch  of  the  Baltimore  and  Potomac  Bailroad  into  and 
within  the  District  of  Columbia,  provided  that,  before. the 
railroad  company' shall  proceed  to  construct  any  railroad 
which  they  may  lay  out  or  locate  over  any  land,  &c.,  within 
the  District,  they  shall  first  obtain  the  assent  of  the  owner 
of  such  land,  &c.,  '^  or  if  such  owner  shall  be  absent  from 
said  District,  or  shall  refuse  to  give  such  assent  on  such  terms 
as  said  company  shall  approve,  or  because  of  infancy,  cover- 
ture,  &c.,  shall  be  legally  incapable  of  giving  such  assent, 
then  it  shall  be  lawful  for  the  said  company  to  apply  to  a 
justice  of  the  peace  for  the  County  of  Washington,  who 
shall  thereupon  issue  his  warrant  directed  to  the  marshal 
requiring  him  to  summon  a  jury  which  should  meet  on  the 
land  and  "  proceed  to  value  the  damages  which  the  owner  of 
such  land  will  sustain  by  the  use  or  occupation  of  the  same 
required  by  the. said  company." 

The  act  of  the  2l8t  of  May,  1872  (entitled,  "An  act  to 
confirm  the  action  of  the  board  of  aldermen  and  common 
council  of  the  City  of  Washington,  designating  a  depot  site 
for  the  Baltimore  and  Potomac  Railroad  Company,  and  for 
other  purposes  " ),  declared  that  "  the  Baltimore  and  Potomac 
Railroad  Company  shall  have  the  right  to  extend  its  track 
from  Virginia  avenue  along  Sixth  street  to  the  open  grounds 
between  Sixth  street  and  B  street  north,  and  the  canal, 
described  as  follows  : " 

*  *  *  "  The  said  company  shall  lay  no  more  than  two 
tracks  along  said  Sixth  street,  and  as  near  as  practicable  in 
the  centre  of  said  street :  Provided^  That  the  said  company 
shall  pay  the  owners  of  private  property  along  the  line  of 
Sixth  street,  north  of  Virginia  avenue  by  which  the  said 
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railroad  passes,  any  damage  which  the  said  property  may 
^nstain  by  reason  of  the  laying  of  its  track  along  the  said 
Sixth  street,  and  the  said  damages,  if  any,  shall  be  ascer- 
tained in  manner  and  form  as  provided  by  the  act  of  Congress 
approved  February  5, 1867,  Ac,  it  being  understood  that  the 
question  of  damages  herein  referred  to  shall  be  confined  to 
the  question  of  appreciation  and  depreciation  of  the  value  of 
the  property  situated  along  said  street." 

The  condemnation  provided  for  in  the  act  of  1867  applied 
to  cases  where  the  railroad  desired  to  obtain  permission  to 
lay  out  or  locate  Us  road  over  any  land  within  the  District, 
and  failed  to  obtain  the  assent  of  the  owner  of  such  landj  for 
any  of  the  reasons  therein  set  forth ;  in  that  case  the  company 
was  to  make  the  application  to  a  justice  of  the  peace.  But 
that  proceeding  was  not  to  be  resorted  to  by  the  company 
where  the  owner  had  already  given  his  consent. 

By  the  act  of  1872,  the  United  States,  the  owner  of  Sixth 
street,  expressly  gave  its  consent  to  the  location  by  the  rail- 
road company  of  its  track  along  that  street  from  Virginia 
aVenue  to  B  street.  No  inquisition,  therefore,  was  necessary 
at  the  instance  of  the  company,  or  of  any  one  else,  to  obtain 
the  a<*sent  thus  already  given  for  the  laying  of  the  track. 
But  the  act  declared  that  the  amount  which  the  company 
should  pay  to  the  owners  of  private  property  along  Sixth 
street,  for  any  damxige  which  said  property  might  sustain  by 
reason  of  the  laying  of  the  track  along  Sixth  street,  should 
be  ascertained  in  manner  and  form  as  provided  by  the  act 
of  Congress  of  February  5, 1867. 

The  inquiry  thus  authorized  to  be  instituted  was  for  a 
diftereut  purpose  from  that  specified  in  the  original  law; 
although  the  form  of  an  inquisition  was  adopted  as  a 
convenient  mode  of  ascertaining  the  amount  the  company 
should  pay  on  account  of  "  the  depreciation  of  the  value  of 
the  property  situated  along  said  street." 

It  was  certain  that  the  only  party  who  could  complain  of 

«uch  damage  would  be  the  owner  of  the  property,  and  that 

the  company  would  never  make  application  to  inaugurate 

proceedings  to  cause  itself  to  be  mulcted  in  damages.    The 

8 


82  Dixon  v.  Railroad  Company.  *» 

act  of  1872  nevertheless  plainly  contemplated  such  proceed- 
ings, and  it  cannot  be  concluded,  by  any  fair  construction^ 
.that  the  inauguration  of  the  proceedings  by  inquisition  waa 
to  rest  only  upon  the  pleasure  of  the  company.  Such  a 
construction  would  practically  nullify  all  benefit  that  the 
owners  of  property  could  claim  under  the  law. 

We  think  the  Supreme  Court  of  the  United  States,  in 
Baltimore  and  Potomac  Railroad  Company  vs.  The  Trustees 
of  the  Sixth  Presbyterian  Church,  1  Otto,  127,  recognized 
the  right  of  an  owner  of  private  property  to  proceed  by 
inquisition  under  the  act  of  1872.  In  that  case  compensa- 
tion  was  claimed  by  the  trustees  of  the  church  against  this- 
company  for  the  damage  resulting  to  the  church  property 
from  the  laying  of  the  tracks,  and  the  magistrate,  upon  the 
application  of  the  trustees,  issued  the  warrant  under  which 
judgment  was  given  in  favor  of  the  church.  After  full 
argument,  in  which  a  number  of  objections  were  interposed 
on  behalf  of  the  company,  the  award  was  affirmed  by  the 
Supreme  Court ;  which  could  not  have  been  the  case  if  the 
court  had  been  of  opinion  that  the  whole  proceeding  was- 
void,  because  not  inaugurated  by  the  company. 

Second.  It  is  insisted  on  behalf  of  the  railroad  company 
that  inasmuch  as  the  company  had  completed  the  laying  of 
its  tracks  along  Sixth  street  about  the  1st  of  July,  1872,  and 
these  warrants  were  issued  nearly  seven  years  after  that 
date,  the  proceeding  is  barred  by  the  statute  of  limitations. 

The  statute  of  limitations  in  force  in  this  District,  which 
is  the  Maryland  act  of  1715,  chapter  23,  section  2,  declares, 
that  "  all  actions  of  trespass  quare  clausum  fregit,  all  actions 
of  trespass,  detinue,  sur-trover,  or  replevin  for  carrying  away 
goods  or  chattels,  all  actions  of  account,  contract,  debt,  book, 
.  or  upon  the  case,  other  than  such  accounts  as  concern  the 
trade  or  merchandise  between  merchants  and  merchants, 
their  factors  and  servants,  which  are  not  residents  within  this 
province,  all  actions  of  debt  for  lending,  or  contract  without 
specialty,  all  actions  of  debt  for  arrearages  of  rent,  all  actions, 
of  assault,  menaces,  battery,  wounding  and  imprisonment, 
or  any  of  them,  which  shall  be  sued  or  brought  by  any  person 
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•or  persons  within  this  province,  at  any  time  after  the  end 
of  this  present  session  of  assembly,  shall  be  commenced  or 
sued  within  the  time  of  limitation  hereafter  expressed,  and 
not  after;  that  is  to  say,  the  said  actions  of  account  and  the 
said  actions  upon  the  case,  upon  simple  contract,  book,  debt, 
or  account,  and  the  said  actions  for  debt,  detinue,  and  re- 
plevin for  goods  and  chattels,  and  the  said  action  for  trespass 
quare  clausum  fregit,  within  three  yeare  ensuing  the  cause  of 
such  action  and  not  after,  and  the  said  actions  on  the  case  fo? 
words,  and  actions  of  trespass,  of  assault,  battery,  wounding 
and  imprisonment,  or  any  of  them,  within  one  year  from 
the  time  of  the  cause  of  such  action  accruing,  and  not 
after." 

By  section  6  it  is  declared  that  "  no  bill,  bond,  judgment, 
recognizance,  statute  merchant,  or  of  the  staple,  or  other 
specialty  whatsoever,  except  such  as  shall  be  taken  in  the 
name  of  our  sovereign  lord,  the  king,  his  heirs  and  succes- 
sors, shall  be  good  and  pleadable  or  admitted  in  evidence 
ugainst  any  pei'sou  or  persons  in  this  province  after  the  prin- 
cipal debtor  and  creditor  have  been  both  dead  twelve  years, 
or  the  debt  or  thing  in  action  above  twelve  years  standing," 
&c. 

The  right  to  recover  damages  for  the  depreciation  of  the 
plaintiffs  property  by  the  inquisition  arises  solely  under  the 
statute  of  1872,  and  it  is  well  settled  that  where  the  liability 
of  a  defendant  is  created,  not  merely  by  the  act  of  the  par- 
ties, but  by  the  positive  provisions  of  a  statute,  the  plain- 
tiffs remedy  is  not  barred  by  the  statute  of  limitations. 
Angel  on  Limitations,  sec.  8,  p.  80. 

It  38  equally  well  settled  that  the  statute  of  limitations  will 
not  be  held  to  embrace  any  proceedings  at  law  not  therein 
enumerated.  But  in  none  of  the  provisions  of  our  statute  is 
allusion  made  to  a  proceeding  by  inquisition.  The  statute, 
in  words,  applies  to  "  all  actions  of  trespass,"  &c.,  and  de- 
clares that  said  actions  shall  be  brought  within  the  desig- 
nated periods.  The  proceeding  by  inquisition  cannot  be  re- 
garded as  an  action  within  the  meaning  of  the  statute.  It 
has  been  held  that  limitations  is  not  a  bar  to  proceedings  by 
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^vay  of  distress  for  rent.  Longwell  vs.  Ridinger,  1  Gill,  57. 
Nor  to  a  suit  against  a  sherift'  for  an  escape.  French  vs, 
O'Neal,  2  Harris  &  McHenry,  401.  Nor  to  a  suit  against  a 
sheritt'  for  a  false  return  to  a  fieri  facias.  Newcomer  cs. 
Xeedy,  2  Md.,  19.  Nor  to  a  distress  for  taxes.  Hogan  vs. 
Ingle,  2  Cranch  Cir.  Ct.  Rep.,  354.  So  debt  on  an  indenture, 
reserving  rent,  is  not  within  the  statute.  Angel  on  Limita* 
lions,  sec.  87. 

.  These  decisions  proceed  upon  the  theory  that  the  statute 
of  limitations  will  not  be  extended  to  cases  not  expressly 
within  its  provisions. 

In  this  case  it  was  in  the  power  of  the  railroad  company 
itself  to  have  insured  the  commencement  of  the  proceeding 
within  the  three  years.  But  having,  during  all  this  interval, 
availed  itself  of  the  grant  and  neglected  any  offer  of  compen- 
sation to  the  parties  aggrieved,  and  taken  no  steps  to  expedite 
an  examination  of  the  extent  of  the  injury,  it  cannot  be 
permitted  to  avail  itself  of  the  delay  for  which  the  company 
itself  may  be  justly  held  accountable.  United  States  v. 
Clark,  96  U.S., 43. 

Third,  It  is  objected  that  actions  at  law  in  behalf  of  these 
plaintiffs  against  this  defendant  are  pending  and  undecided 
on  the  law  side  of  this  court,  in  respect  of  the  identical 
matters  and  things  complained  of  and  set  forth  in  these  pro- 
ceedings. If  we  are  at  liberty  to  consider  the  matters 
alleged  in  this  exception  as  admitted,  it  is  enough  to  say 
that  the  only  recover}^  which  could  be  had  in  those  suits  by 
the  plaintiff'  would  be  in  respect  of  temporary  or  transitory 
damages  accrued  up  to  the  time  of  the  inception  of  'those 
actions;  whereas  this  proceeding,  which  is  not  a  suit  in  the 
sense  of  the  law,  is  instituted  to  ascertain  for  all  time  the 
amount  of  permanent  damage  sustained  by  the  plaintiffs. 
Whatever  recovery  might  be  had  in  those  cases  would  be  a 
proper  subject  for  consideration  by  the  jury  on  the  inquisition, 
by  way  of  reducing  the  amount  of  their  award. 

Fourth,  We  are  of  opinion  that  the  action  of  the  marshal 
in  striking  names  from  the  panel  on  the  refusal  of  the 
defendants'   attorney  to  perform  this  duty  was  perfectly 
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proper.  Unless  this  was  so^  it  would  be  possible  in  any  case 
for  a  party  defendant  to  frustrate  Justice  and  prevent  the 
rendition  of  a  verdict  by  refusing  to  strike  from  the  panel. 

Fifth.  There  is  no  force  in  the  pbjection  that  the  same 
twenty  jurors  were  presented  as  a  panel  in  each  case.  The 
same  panel  serves  at  a  long  term  of  the  court  where  a 
hundred  cases  may  be  tried.  Practically  the  jury  in  each 
sepai^ate  trial,  however,  is  a  distinct  one. 

Sixih.  On  its  face  the  proceedings  in  each  of  these  cases 
are  regular,  and  the  presumption  of  course  would  be  that  the 
jury  acted  properly.  We  cannot,  therefore,  consider  the 
objections  as  to  whether  a  sufficient  number  of  witnesses 
were  sworn  or  examined  as  to  the  amount  of  the  alleged 
injuries. 

Seventh.  These  are  all  the  exceptions  which  are  common 
to  all  the  cases  -,  but  in  the  case  of  Springman  another 
objection  is  interposed  which  we  think  is  well  founded.  It ' 
appears  that  at  the  time  the  track  was  laid  the  property  now 
owned  by  Springman  belonged  to  other  persons,  and  was 
conveyed  to  him  subsequently.  In  our  opinion  he  is  not 
entitled  to  recover  damages  for  the  depreciation  of  the  . 
property  by  the  laying  of  the  track ;  both  upon  principle 
and  authority. 

In  Mills  on  Eminent  Domain,  chap.  8,  sec.  66,  the  author 
says:  '^A  claim  of  damages  and  a  title  to  land  may  be 
distinct.  Damages  for  taking  and  injury  to  land  belong  to 
the  owner  at  the  time  of  the  injury ^  and  do  not  pass  to  a  subse- 
quent vendee.  The  owner  alone  can  take  advantage  of  a 
claim  for  damages,  and  if  he  does  not  claim,  his  subsequent 
vendee  cannot." 

In  11  Richardson's  South  Carolina  Reports,  91,  Lewis  vs. 
Wilmington  and  Manchester  Railroad  Company,  it  is  said: 
"  The  right  to  claim  compensation  from  the  railroad  for  land 
taken  from  the  track  of  their  road  belongs  to  the  owner  of 
the  track  at  the  time  the  road  was  finished  through  it,  or  to 
his  legal  representatives,  and  not  to  a  vendee  who  purchased 
the  track  from  the  owner  after  the  road  was  finished 
though  it." 
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So  in  26  Vermont,  670,  Rand  vs.  The  Town  of  Townshend, 
where  an  owner  of  land  brought  an  action  against  the  town- 
ship for  the  value  of  land  condemned  for  the  road.  It 
appeared  that  the  road  was  not  ready  for  use  or  open  to  the 
public  at  the  time  the  claimant  purchased  the  laud,  although 
y  it  had  been  laid  down  before  his  purchase.     The  court  say: 

"  We  think  the  owner  of  the  land  at  the  time  the  road  is 
laid  out  is  the  person,  and  the  only  person  to  bring  this 
petition."     See  also  1  Redfield  on  R.  R.,  350,  376. 

It  is  but  fair  to  presume  that  Springman,  at  the  time  of 
the  purchase,  took  into  consideration  the  depreciation  which 
had  taken  place  in  the  value  of  the  property  in  consequence 
of  the  laying  of  the  track,  and  that  he  obtained  the  property 
for  a  lower  price  in  consequence  of  this  depreciation. 

It  would  be,  therefore,  inequitable  that  he  should  be  allowed 
for  that  a  second  time  by  an  award  in  his  favor  on  this 
inquisition. 

It  results  from  these  views  that  this  exception  in  Spring- 
inan's  case  is  ruled  good  and  those  in  the  three  other  cases 
are  overruled  and  the  awards  as  to  them  affirmed. 
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Talbot  C.  Murray  vs.  Wilson  Ager  bt  al. 

In  Equity.    No.  6545. 

5  Decided  March  2, 1881. 

i  The  Chief  Justice  and  Justices  Wtue  and  Haonsb  slttlnff. 

A  court  of  equity  may  direct  tli^sale  of  the  interest  of  an  inventor  in  his 
patent,  in  order  to  satisfy  a  judgment  obtained  against  him  in  a  court 
of  law,  (the  writ  of  execution  having  been  returned  nuUa  bona:)  and  for 
that  purpose  will  i-equire  the  patentee  to  make  an  assignment  of  the 
patent  as  provided  in  section  4898 of  the  Revised  Statutes  of  the  United 
States,  and  in  the  event  of  the  refusal  of  the  patentee  to  do  so,  will 
Appoint  a  trustee  with  authority  to  execute  the  same. 

The  Case  is  stated  in  the  opinion. 

HiNB  &  Thomas,  for  plaintiff,  cited  14  IIow.,  528. 

T.  T.  Crittenden  and  Warrick  Martin,  for  defendants, 
cited  Vaughan  vs.  Northrup,  15  Pet.,  1;  Stevens  vs.  Glading, 
17  How.,  451;  Cooper  vs.  Gunn;  4  B.  Monroe,  596;  Swain 
vs.  Guild,  1  Gall.,  497;  Ashcroft  vs.  Walworth,  1  Holmes, 
152;  Gk)zler  vs.  Wilder,  10  How.,  477;  Miller  vs.  Taylor,  4 
Burrows,  2303.  As  to  the  case  of  Stevens  vs.  Cady,  14 
How.,  528,  cited  by  plaintiffs  to  sustain  their  bill,  the 
question  before  the  court  was  not  whether  a  court  of  equity 
could  decree  a  seizure  and  sale  of  a  patent  right  to  pay  a 
judgment  at  law.  Tfo  such  question  being  before  the  court, 
no  such  question  was  decided.  The  question  was  whether 
the  seizure  and  sale  of  the  plates  for  a  map,  carried  with  it 
the  right  to  print  and  publish  that  map.  The  court  decided 
this  in  the  ne.£:ative. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

The  bill  in  this  case,  filed  by  Talbot  C.  Murray,  alleges 
the  recovery  by  him  of  a  judgment  on  the  law  side  of  this 
court  against  the  defendant  Wilson  Ager  and  others  for 
^2,164.66;  that  an  execution  was  issued  upon  the  judgment, 
which  was  returned  nidla  bona  by  the  marshal ;  that  the 
•defendant,  Wilson  Ager,  is  the  inventor  and  owner  of  certain 
inventions  secured  to  him  by  letters-patent  from  the  United 
States,  which  are  described  in  the  bill,  "  for  improvement 
in  machines  and  processes  for  decorticating  grain ; "  that  the 
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complainant  is  without  any  means  of  realizing  his  judgment^ 
except  hy  the  subjection  of  the  patent  right  to  its  payment^ 
and  it  prays  that  the  rights  of  the  patentee  may  be  sold 
under  the  decree  of  the  court  and  the  proceeds  applied  to  the 
payment  of  the  judgment;  that  an  injunction  may  be  granted 
to  restrain  the  defendant  Wilson  Ager  from  selling  or  assign- 
ing the  patents  during  the  pendency  of  the  suit ;  and  that 
after  sale  has  been  made  he  may  be  compelled  to  execute 
such  assignment  of  the  patents  to  the  purchaser  as  may  be 
necessary  to  vest  the  title  in  conformity  with  the  patent 
Jaws  of  the  United  States,  or  in  the  event  of  his  failure  to- 
do  so,  that  a  trustee  may  be  appointed  to  execute  the  assign- 
ments. 

The  defendant's  answer  admits  the  rendition  of  the 
judgment,  the  return  of  the  execution  unsatisfied,  and  that 
he  is  the  owner  of  the  patent  rights  described  in  the  bill; 
but  he  claims  that  these  are  not  subject  to  seizure  and  sale 
under  the  proceedings  instituted  by  the  complainant. 

The  court  below  passed  a  decree  dismissing  the  bill,  and 
the  complainant  appealed  to  this  court. 

.  The  question  involved  in  the  case  is  one  of  great  interest 
and  of  novelty,  so  far  as  we  have  been  able  to  discover. 

It  is  insisted  upon  the  part  of  the  patentee  that  the  right» 
secured  to  him  by  his  patent  cannot  be  made  the  subject  of 
sale  by  any  process  at  law,  or  in  equity,  against  his  consents 

The  Constitution,  by  Article  I,  section  8,  declares  that 
Congress  shall  have  power  to  promote  the  progress  of  science 
and  the  useful  arts  by  securing  for  limited  times  to  authora 
and  inventors  the  exclusive  right  to  their  respective  writings 
and  discoveries.  In  conformity  with  this  provision  a  careful 
system  of  laws  has  been  devised  regulating  the  issue  of 
patents  and  directing  the  mode  in  which  they  may  be 
assigned.  Section  4898  of  t^e  Revised  Statutes  declarer 
that  every  such  patent,  or  interest  therein,  shall  be  assignable 
in  law  by  an  instrument  in  writing,  and  that  such  assign- 
ment or  conveyance  shall  be  void  as  against  an}^  subsequent 
purchaser  or  mortgagee,  for  valuable  consideration  without 
notice,  unless  recorded  ip  the  Patent  Office  within  three 
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months  from  its  date.  Section  4896  prescribes  the  mode  in 
which  a  patent  may  be  issued  to  an  executor  or  administrator 
of  an  inventor,  in  trust  for  his  heirs-at-law,  or  devisees,  in 
case  of  the  death  of  the  patentee  before  the  issue  of  the 
patent,  and  declares  that  the  patent  shall  be  enjoyed  by  his 
representatives,  or  devisees,  in  as  full  manner  and  on  the 
^me  terms  and  conditions  as  it  might  have  been  enjoyed  by 
the  original  patentee.  Similar  provisions  exist  in  the  stat- 
utes with  reference  to  copyrights,  which  are  declared  to  be 
assignable  by  an  instrument  in  a  prescribed  form  to  be 
recorded  in  the  office  of  the  Librarian  of  Congress. 

It  is  contended  upon  the  part  of  the  patentee  that  it  is 
well  settled  upon  authority  that  the  patent  right  in  the 
hand  of  the  inventor  cannot  be  made  the  subject  of  sale 
under  an  execution  at  law,  and  the  case  in  14  Howard,  528, 
Stevens  vs.  Cady,  is  relied  upon  as  establishing  this  propo- 
sition. It  is  to  be  observed  that  the  case  refers  to  a 
copyright  and'  not  to  a  patent  right,  and  althougfi  it  is 
Intimated  in  the  case  of  Stevens  vs.  Gladding,  in  17  Howard, 
454,  that  there  is  no  common  law  copyright  in  this  country, 
it'  is  well  settled  that  there  existed  at  the  common  law  a 
marke<l  distinction  between  the  rights  of  an  author  to  hift 
writings  and  those  of  an  inventor  in  his  invention.  The 
authorities  declared  that,  independent  of  statute,  or  of  grant 
from  the  government,  an  author  had  a  right  to  the  exclusive 
publication  of  his  writings,  while  no  such  exclusive  right 
existed,  independent  of  statute,  in  an  inventor ;  and  that 
no  action  could  be  maintained  by  an  inventor  before  the 
grant  of  a  patent,  for  the  unauthorized  use  of  the  invention. 
Gkiylor  vs.  Wilder,  10  Howard.  477,  "An  inventor,  in 
fact,"  says  an  approved  authority,  "does  not  create,  but 
only  invents  or  finds  out  something  which  had  a  prior 
existence,  although  unknown  to  the  world,  in  precisely  the 
same  way  that  persons  make  discoveries  in  geography  and 
astronomy.  If  Milton  had  not  written  Paradise  Lost,  it  is 
extremely  improbable  that  it  would  ever  have  been  written 
at  all.  But  if  Watt  had  never  published  his  invention,  it' 
would  most  probably  have  been  discovered  long  ere  now, 
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that  a  condensing  steam  engine  is  worked  with  more  econ- 
omy when  the  steam  is  condensed  in  a  separate  vessel,  and 
not  in  the  cylinder."     Hindmarsh  on  Patents,  228. 

But  conceding  that  patent  rights  and  copyrights  stand  on 
the  same  footing,  let  us  examine  how  the  decision  in  14 
Howard  controls  the  present  inquiry.  The  facts  of  that 
case  are,  that  the  complainant  took  out  a  copyright  of  a 
map  of  the  State  of  Rhode  Island  ;  that  while  engaged  in 
publishing  the  map,  by  virtue  of  the  copyright,  a  judgment 
was  recovered  against  him  by  a  creditor,  execution  issued ^ 
and  the  copper  plate  upon  which  the  map  was  engraved 
waa  seized  and  sold  by  the  sheriff  to  the  defendant,  who 
thereupon  proceeded  to  strike  from  the  plate  copies  of  the 
map  ;  and  the  prayer  of  the  bill  was  that  an  injunction 
might  be  granted  to  restrain  its  printing  and  publishing  in 
violation  of  the  complainant's  copyright. 

"The  single  question  in  the  case,"  say  the  court,  ''is 
whether  or  not  the  property  acquired  by  the  defendant  in 
the  copper  plate,  at  the  sherift'*s  sale,  carried  with  it,  as  an 
incident,  the  right  to  print  and  publish  the  map  engraved 
upon  its  face."  The  Supreme  Court  decide  that  all  that  was 
sold  by  the  sheriff  was  the  piece  of  copper  upon  which  the 
map  was  engraved  ;  that  the  sheriflt'did  not  attempt  to  sell, 
and  had  no  right  to  sell,  under  the  execution,  the  copyright. 
"  The  copyright  is  the  exclusive  right  to  the  multiplication 
of  the  copies  for  the  benefit  of  the  author  or  his  assignees, 
disconnected  from  the  plate  or  any  other  physical  existence. 
It  is  an  incorporeal  right  to  print  and  publish  the  map,  or, 
as  said  by  Lord  Mansfield  in  Miller  vs.  Taylor,  4  Burr.,  2396, 
*' a  property  in  notion,  and  has  no  corporeal,  tangible  sub- 
stance." The  court  proceeds  :  "  The  copperplate  engraving, 
like  any  other  tangible  personal  property,  is  the  subject  of 
seizure  and  sale  on  execution,  and  the  title  passes  to  the 
purchaser  the  same  as  if  made  at  a  private  sale  ;  but  the 
incorporeal  right,  secured  by  the  statute  to  the  author,  to 
multiply  copies  of  the  map  by  the  use  of  the  plate,  being 
intangible,  and  resting  altogether  in  grant,  is  not  the  subject 
of  seizure  or  sale  by  means  of  this  process  ;  certainly  not  at 
common  law." 
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So  far  as  this  applies  to  copyrights  it  seems  explicit 
enough.     But  the  court  proceeds  : 

"  No  doubt  the  property  may  be  reached  by  a  creditor's 
bill,  and  be  applied  to  the  payment  of  the  debts  of  the  author 
the  same  as  stock  of  the  debtor  is  reached  and  applied,  the 
court  compelling  a  transfer  and  sale  of  the  stock  for  the  ben- 
efit of  the  creditors.  But  in  case  of  such  remedy  we  suppose 
it  would  be  necessary  for  the  court  to  compel  a  transfer  to 
the  purchaser  in  conformity  with  the  requirement  of  the 
copyright  act,  in  order  to  invest  him  with  a  complete  title 
to  the  property.  *  •  *  An  assignment,  therefore,  that 
would  invest  the  assignee  with  the  property  of  the  copyright 
according  to  the  act  of  Congress  must  be  in  writing  and 
signed  in  the  presence  of  two  witnesses,  and  it  may  well  be 
doubted  whether  a  transfer,  even  by  a  sale  under  a  decree  of 
a  court  of  chancery,  would  pass  the  title  so  as  to  protect  the 
purchaser,  unless  by  a  conveyance  in  conformity  with  this 
requirement." 

The  bill  in  the  present  case  is  evidently  framed  in  con- 
formity with  this  suggestion  in  the  opinion  of  the  Supreme 
Court,  and,  as  we  understand  it,  is  warranted  by  the  delib- 
erate judgment  of  that  tribunal. 

It  is  insisted,  however,  upon  the  part  of  the  patentee  that 
80  much  of  the  opinion  as  asserts  that  the  copyright  may  be 
subjected  to  a  decree  in  equity  is  obiter  dictum,  and  that  it  is 
overruled  in  the  subsequent  case  of  Stevens  vs.  Gladding,  17 
Howard,  450.  That  case  arose  under  the  same  state  of 
facts  and  involved  the  same  controversy  which  was  deter- 
mined in  14  Howard.  It  appears  that  under  that  opinion 
the  case  was  remanded  to  the  Circuit  Court  for  the  District 
of  Rhode  Island.  When  the  mandate  arrived,  the  judge 
who  heard  the  case  below  had  died,  and  when  it  was  called, 
the  counsel  for  the  respondent  desired  to  be  heard, "  though," 
as  the  judge  states,  "  he  frankly  avowed  that  the  question 
passed  on  in  the  former  case  was  the  only  one  which  could 
now  be  raised." 

We  have  examined  that  decision  with  care,  and  we  can 
see  nothing  in  it  that  can   be  considered  as  reversing  the 
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ruling  ift  14  Howard,  which  aasertp,  as  we  understand,  the 
right  to  maintain  such  a  bill  as  the  present.  Judge  Curtis^ 
in  his  opinion,  states  that  the  positions  assumed  by  the 
counsel  of  the  judgment  creditor  are,  that  copyrights  and 
patent  rights  are  subject  to  seizure  and  sale  on  execution  ; 
that  whenever  the  owner  of  the  copyright  of  a  map  causes  a 
plate  to  be  made  which  is  capable  of  no  beneficial  use  except 
to  print  his  map,  he  thereby  annexes  to  the  plate  the  right 
to  use  it  for  printing  the  map,  and  also  the  right  to  publish 
and  sell  the  copies  and  print  it ;  and  that  when  the  plate  is 
sold  on  execution  these  rights  pass  with  the  plate  as  inci- 
dents or  accessories  thereto,  though  no  mention  is  made  of 
them  in  the  sale. 

It  is  in  reference  to  this  contention  that  Judge  Curtis 
uses,  the  language  which  has  been  relied  upon  in  behalf  of 
the  patentee  in  this  case.  He  declares  that  there  "  would  be 
great  difficulty  in  assenting  to  the  proposition  that  patent 
rights  and  copyrights  held  under  the  laws  of  the  United 
States  are  subject  to  seizure  and  sale  on  execution.  Not  to 
repeat  what  is  said  on  this  subject  in  14  Howard,  581,  it 
may  be  added  that  these  incorporeal  rights  do  not  exist  in 
any  particular  State  or  district ;  they  are  co-extensive  with 
the  United  States.  There  is  nothing  in  any  act  of  Congress, 
oi:  in  the  nature  of  the  rights  themselves  to  give  them  local- 
ity anywhere,  so  as  to  subject  them  to  the  process  of  courts 
having  jurisdiction  limited  by  the  lines  of  States  and  dis- 
tricts. That  an  execution  out  of  the  court  of  common  pleas 
for  the  county  of  Bristol,  in  the  State  of  Massachusetts,  can 
be  levied  on  an  incorporeal  right  subsisting  in  Rhode  Island 
or  New  York,  will  hardly  be  contended.  That  by  the  levff 
of  such  an  execution^  the  entire  right  could  be  divided,  and 
so  much  of  it  as  might  be  exercised  within  the  county  of 
Bristol  sold,  would  be  a  position  subject  to  much  difficulty." 

It  thus  appears  that  the  question  alluded  to  by  Judge 
Curtis  was  that  which  had  been  urged  in  argument  by 
counsel,  viz.,  the  right  to  subject  the  copy  and  patent  riglt 
to  sale  bff  execution  at  law,  and  that  the  difficulties  suggested 
by  the  judge  have  reference  only  to  such  a  sale.    But  the 
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Supreme  Court  in  the  next  sentence  show  that  they  do  not 
design  to  decide  even  this  point.  Judge  Curtis  adds : 
*^  These  are  important  questions  on  which  we  do  not  find  it 
necessary  to  express  an  opinion,  because  in  this  case  neither 
the  copyright,  as  such,  nor  any  part  of  it,  was  attempted  to 
be  sold."  And  the  judge  proceeds  to  show  that  the  only 
thing  attempted  to  be  sold  by  the  sheriff  was  the  right  to 
the  copper  plate  on  which  the  map  had  been  engraved. 

In  a  later  part  of  the  opinion  the  judge  says:  "  For  these 
reasons,  as  well  as  those  stated  in  14  Howard,  our  conclusion 
is,  that  the  mere  ownership  of  the  copper  plate  of  a  map  by 
the  owner  of  the  copyright  does  not  attach  to  the  plate  the 
exclusive  right  of  printing  and  publishinij  the  map  held 
under  the  act  of  Congress  or  any  part  thereof,  but  the 
incorporeal  right  subsists  wholly  separate  from  and  indep>end- 
ent  of  the  plate  and  does  not  pass  with  it  by  a  sale  thereof 
on  execution." 

The  only  questions  beyond  this  which  are  discussed  by  the 
court  are  whether  the  penalties  imposed*  by  the  act  of 
Congress  shall  be  decreed  against  the  purchaser,  and  whether 
there  should  be  an  account  of  the  profits.  We  see  nothing 
in  the  decision  which  in  any  way  can  be  held  as  a  with- 
drawal by  the  Supreme  Court  of  the  distinct  assertion  in 
14  Howard,  that  an  interest  under  a  copy  or  patent  right  can 
be  subjected  to  the  payment  of  the  debts  of  the  patentee  by 
a  proceeding  in  equity. 

The  argument  ab  ineonvcnienti,  urged  by  Judge  Curtis  as  a 
reason  why  such  rights  should  not  be  considered  as  liable  to 
seizure  under  an  execution  at  law,  is  invoked  in  the  present 
case.  It  is  insisted  that  the  provisions  concerning  patent 
rights  in  the  Constitution  and  laws  are  designed  to  secure  to 
'the  inventor  and  author  the  rights  to  their  inventions  and 
writings,  and  that  this  provision  would  be  nullified  if  those 
rights  were  subject  to  seizure  in  any  way  by  creditors.  But 
the.  benefit  designed  by  these  provisions  would  be  no  mofe 
destroyed  by  the  sale  for  the  payment  of  the  inventor's 
creditors,  than  by  the  voluntary  sale  by  himself.  If  sold  to 
pay  his  debts,  he  would  have  already  obtained  the  benefit  of 
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the  grant  as  much  as  if  sold  of  his  own  motion.  It  is  clear 
he  would  have  the  right  voluntarily  to  sell  his  entire  right 
in  any,  the  remotest,  portion  of  the  country.  Notwith- 
standing those  rights  are  co-extensive  with  the  Union,  they 
would  pass  to  his  personal  representative  or  legatee;  and 
could  be  subjected  to  the  payment  of  the  debts  of  such  heir 
or  devisee  in  any  part  of  the  country. 

It  was  long  ago  settled,  as  far  back  as  the  case  in  3  Bosq. 
&  Pul.,  777,  Hesse  vs.  Stevenson,  decided  in  1808,  that^ 
independent  of  any  provision  in  the  English  bankrupt  law, 
the  right  of  the  patentee  in  an  invention  would  pass  a& 
assets  to  his  assignee  in  bankruptcy.  Lord  Alvanley,  in 
delivering  the  opinion  in  the  case,  says:  '^  But  if  the  inventor 
avail  himself  of  his  knowledge  and  skill,  and  thereby  acquire 
a  beneficial  interest  which  may  be  the  subject  of  assignment, 
I  cannot  frame  to  myself  an  argument  why  that  interest 
should  not  pass  in  the  same  manner  as  any  other  property 
acquired  by  his  personal  industry.  •  •  *  *  ^^Q  ^re, 
therefore,  clearly  of  the  opinion  that  the  interest  in  the 
letters-patent  was  an  interest  6f  such  a  nature  as  to  be  the 
subject  of  assignment  by  the  commissioners  in  bankruptcy.'* 

And  by  the  last  bankrupt  law,  R.  S.  U.  S.,  sec.  6046, 
patent  rights  and  copyrights,  with  the  other  classes  of 
property  therein  enumerated,  are  expressly  declared  to  be 
vested  in  assignee  of  the  bankrupt.  By  section  6062  the 
assignee  is  required  to  sell  all  the  estate  of  the  bankrupt  upon 
such  teniis  as  he  thinks  most  for  the  interest  of  the 
creditors. 

It  cannot  be  denied  that  under  this  authority  the  assignee 
could  make  sale  of  the  interest  of  a  bankrupt  patentee  in  the 
most  valuable  patents  in  the  remotest  corner  of  the  country, 
in  Alaska,  or  at  the  Dry  Tortugas,  unless  his  discretion  in 
this  respect  was  restrained  by  a  court,  upon  the  ground  that 
a  sale  at  such  a  place  would  be  manifestly  injurious  to  the 
estate.  If  the  fact  that  the  operatipn  of  the  patent  is 
co-extensive  with  the  Union,  is  sufficient  to  indicate  the 
absence  of  the  power  of  sale  under  a  decree,  as  suggested  in 
14  Howard,  it  is  not  easy  to  see  why  the  same  difficulty 
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fihonld  not  prevent  the  exercise  by  the  assignee  in  bankruptcy 
of  his  unquestioned  right  of  disposition. 

If  the  contention  of  the  patentee  in  this  case  is  correct,  it 
results  that  there  will  exist  a  class  of  property  in  this  country, 
jielding  great  revenues  from  royalties,  which  would  be 
exonerated  by  this  special  exemption  from  the  responsibility 
which  attaches  to  all  other  classes  of  property — payment  of 
the  honest  debts  of  the  debtor ;  and  that  one  possessed  of 
such  patent  rights,  by  skilfullj''  refusing  to  invest  his 
revenues  in  any  other  description  of  property^,  may  success- 
fully baffle  creditors  who  .may  have  supplied  him  with  the 
very  means  by  which  he  was  enabled  to  achieve  the  success 
of  his  patent. 

We  have  been  referred  to  some  decisions  which  it  is 
alleged  are  at  variance  with  the  conclusions  at  which  we 
have  arrived,  but  a  careful  examination  of  them  has  satisfied 
us  that  such  is  not  the  case.  The  case  in  1  Holmes'  Reports, 
page  152,  which  decides  that  the  trustee  in  insolvency,  under 
the  Massachusetts  statute,  has  no  title  to  a  patent  right, 
proceeds  upon  the  express  words  of  the  statute,  which  declares 
that  only  those  descriptions  of  property  which  can  be  seized 
by  execution  at  law  pass  to  the  assignee;  and  as  it  is  settled 
that  a  patent  right  cannot  be  taken  under  an  execution  at 
law,  the  statute  necessarily  excluded  it  as  assets  from  the 
trustee  in  insolvency.  The  case  in  1  Qallisoh,  485,  simply 
declares  that  a  sheriff  who  had  sold  under  execution  a 
number  of  patented  machines  for  a  debt  due  by  the  patentee, 
could  not  be  held  liable  under  that  provision  of  the  patent 
law  which  declares  that  the  sale  of  patented  machines  with- 
out the  consent  of  the  patentee  should  subject  the  vendor  to 
suit  for  damages. 

The  case  in  4  B.  Monroe,  596,  Cooper  vs.  Qunn,  only 
decided  that,  where  an  author  had  conveyed  the  copyright 
of  a  book  to  a  trustee  for  the  benefit  of  his  wife  in  fraud  of 
his  creditors,  and  the  trustee  had  sold  the  copyright,  a  judg- 
ment recovered  by  the  trustee  against  the  purchaser  of  the 
copyright  for  part  of  the  purchase  modey,  could  be  subjected 
in  equity  to  the  payment  of  a  judgment  recovered  by  a 
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creditor  against  the  author  ;  and  the  remark  of  that  courts 
relied  upon  by  the  patentee's  counsel  in  this  case  as  sustaining 
their  position,  was  not  applicable  to  the  case,  and,  in  our 
opinion,  does  not  support  the  contention. 

We  have  been  appealed  to  with  great  earnestness  to  decide 
in  favor  of  the  inviolability  of  the  right  of  the  patentee,  for 
the  reason  that  patentees  as  a  class,  notwithstanding  the 
beneiits  they  confer  upon  the  community,  seldom  participate 
in  the  profits  which  are  derived  from  their  inventions  ;  that 
they  live  laborious  lives  and  die  poor ;  and  it  is  urged  that 
it  would  be  an  additional  hardship  to  deprive  them  of  the 
exemption  supposed  to  be  secured  to  them  by  their  grant 
from  the  United  States. 

Assuming  the  correctness  of  this  supposition,  and  that  it 
is  really  true  that  they  seldom  reap  the  benefit  of  their 
labors,  it  results  that  what  is  supposed  to  be  the  present  state 
of  the  law  exempting  those  interests  from  sale,  does  not 
operate  very  beneficially  in  their  behalf.  If,  notwithstanding 
the  assumed  exemption,  they  receive  such  slender  profits 
from  their  labor,  a  change  in  the  law  could  not  place  them 
in  a  worse  position.  It  may  be  that  they  might  profit  by  a 
condition  of  things  which  would  expose  their  interests  at 
public  sale  to  competition,  and  thus  bring  the  merits  of  their 
inventions  more  prominently  before  the  public. 

We  are  of  opinion  that  the  decree  below  should  be  reversed, 
and  we  will  sign  a  decree  directing  the  sale  of  the  interest 
of  the  patentee  for  the  payment  of  the  judgment  creditor, 
and  directing  him  to  execute  the  assignment  required  by 
the  statute ;  and  appointing  a  trustee  with  authority  to 
execute  the  same,  in  the  event  of  the  refusal  of  the  patentee 
to  do  so. 


Mr.  Justice  Wylib  delivered  the  following  dissenting 
opinion  : 

I  am  unable  to  agree  with  my  brothers  in  the  decision 
which  is  announced  in  this  case,  and  although  I  have  not 
prepared  any  formal  opinion  expressing  the  grounds  of  my 
dissent,  I  propose  to  state  very  briefiy  some  of  them. 
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The  plaintiff  here,  Talbot  C.  Murray,  at  the  April  Term, 
1876,  recovered  a  judgment  on  the  law  side  of  this  court 
against  Wilson  Ager  for  $2,164.66,  with  interest  and  costs. 
On  this  judgment  an  execution  was  issued  and  return  was 
made  nulla  bona.  Wilson  Ager,  the  defendant,  must  be 
regarded,  therefore,  as  insolvent,  as  having  no  visible  property 
on  which  an  execution  at  law  might  be  levied.  The  present 
proceeding  is  by  a  bill  in  equity,  filed  by  the  judgment 
creditor  for  the  purpose  of  reaching  the  interests  of  the 
defendant  in  a  patent  right.  The  prayer  of  the  bill  is  that^ 
pending  the  suit,  the  defendant  might  be  [restrained  from 
selling  or  assigning  his  patents;  that  said  patents  might  be 
sold  under  the  decree  of  the  court,  and  the  proceeds  of  the 
sale  applied  to  the  payment  of  the  judgment,  and  that  the 
defendant  might  be  compelled  to  execute  such  assignment 
of  his  patents  as  might  be  necessary  to  vest  title  in  the 
purchaser  in  conformity  with  the  patent  law. 

Now,  here  is  a  bill  the  object  of  which  is  to  reach  a  species 
of  property  which  is  not  subject  to  execution  at  law.  I  think  * 
it  is  a  practice  of  chancery  jurisdiction,  without  exception, 
that  a  bill  in  equity  may  be  filed  for  the  purpose  of  reaching 
property  of  the  defendant  which  is  subject  to  execution,  if 
the  property  is  concealed,  or  if  the  property  is  covered  with 
incumbrances  so  that  the  execution  at  law  cannot  reach  it. 
The  object  of  the  bill  in  equity  is  to  uncover  the  property 
for  the  purpose  of  subjecting  it  to  the  satisfaction  of  the 
judgment. 

But  here  is  a  new  species  of  bill  in  equity,  the  object  of 
which  is  not  to  subject  property  subject  to  execution  at  law 
to  the  payment  of  the  debt,  but  to  subject  property  to 
execution  which  is  not  subject  to  execution  at  law.  When 
was  it  ever  heard  before  that  a  bill  would  be  sustained 
by  a  chancery  court  for  the  purpose  of  reaching  property 
which  is  not  subject  to  execution  at  law?  I  have  heard 
of  bills  in  equity  being  filed  in  aid  of  a  judgment  at 
law  on  account  of  the  inability  of  the  judgment  creditor 
to  collect  his  debt  out  of  property  J  which  is  subject  to 
execution,  but  this  is  the  first  instance  that  has  ever  come 
9 


98  MuRRAT  V.  Ager. 

under  my  obeervation,  I  feel  very  sure,  and  the  first  instance 
which  I  think  will  be  found  in  the  books,  in  which  a  bill  has 
been  sustained  on  this  new  ground,  to  wit,  for  the  purpose 
of  subjecting  to  an  execution  at  law  a  new  and  peculiar  kind 
of  property  which  it  is  admitted  is  not  liable  to  execution 
at  law  at  all. 

Again,  it  is  said  that  it  would  be  a  very  anomalous  con* 
dition  of  things  that  a  man  should  be  permitted  to  invest  alt 
his  money,  time  and  talent  in  valuable  inventions,  woith 
millions  perhi^s,  and  yet  may  set  his  creditors  at  defiance. 
I  do  not  see  any  strength  in  the  argument.  If  the  inventions 
are  profitable  they  will  return  to  him  in  tangible  property^ 
property  which  would  be  subject  to  execution,  and  which 
might  be  reached  by  his  creditors.  So  that  I  do  not  think 
this  argument  of  inconvenience  is  of  much  strength  in  the 
case. 

In  all  the  history  of  the  English  chancery  courts,  and  in 
all  the  history  of  the  chancery  courts  of  this  country,  in  all 
the  States  of  this  country,  up  to  this  day,  no  such  bill  as  the 
present  one  can  be  found.  It  is  very  true  that  Congress  did 
provide  in  the  bankrupt  law  that  patent  rights  might  be 
assigned — should  be  assigned  to  the  assignee  in  bankruptcy. 
But  that  does  not  reach  this  case.  Congress  sometimes 
may  pass  a  law,  and  often  does,  which  requires  to  be  construed 
by  the  courts ;  and  the  latter  look  into  and  see  whether  the 
enactment  is  within  the  powers  of  Congress.  But  admitting 
that  Congress  had  power  to  make  such  a  provision  in  the 
bankrupt  law,  making  patent  rights  assignable,  it  does  not 
reach  this  case.  If  this  is  a  statutory  property  which  is  of  a 
peculiar  character,  it  can  only  be  disposed  of  in  the  manner 
provided  for  by  the  statute.  Chief -Justice  Taney  and  Judge 
Nelson,  and  other  judges  of  the  Supreme  Court,  have  severally 
expressed  the  opinion  that  all  the  patentee's  rights  arise 
under  the  statutes,  that  he  has  no  common  law  rights  at  all. 
The  character  of  the  property  and  everything  that  belongs 
to  it  is  statutory. 

Now,  in  the  first  article  of  the  Constitution  of  the  United 
States,  it  is  declared  that  Congress  shall  have  the  power  to 
promote  the  progress  of  science  and  useful  arts  by  securing 
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to  authors  and  inventors  the  exclusive  right  to  their  respec- 
tive writings  and  discoveries.    How  can  this  provision  of 
the  Constitution  be  carried  out  if  the  moment  an  invention 
I  is  made  it  is  to  be  subject  to  execution  and  sale  by  a  creditor. 

That  would  not  promote  the  progress  of  science  and  the 
useful  arts,  it  would  be  a  discouragement  to  inventors. 

Then  the  statute  in  regard  to  the  property  declares  how 
it  shall  be  disposed  of.  With  this  view  the  statute  provides 
that  the  inventor  shall  have  the  exclusive  right  in  a  patent  for 
himself  or  his  assignees,  and  declares  how  he  may  assign  it,  and 
that  assignment  can  only  be  made  by  deed  and  the  deed  must 
be  witnessed  by  two  persons.  It  must  be,  so  far  as  the  subse- 
quent purchaser  is  concerned,  recorded  in  the  Patent  Office. 
Here  is  a  special  patent  secured  to  the  inventor  by  the  Con- 
stitution, and  the  Constitution  declares  that  the  object  of 
giving  this  exclusive  privilege  is  to  promote  the  progress  of 
science  and  the  useful  arts.  It  gives  him  the  exclusive 
right  in  such  cases;  and  yet  the  very  day  after  the  patent 
is  obtained  it  is  subject  to  execution,  and  execution  here  in 
the  District  of  Columbia  upon  the  whole  interest. 

Why,  this  patent  right  is  as  extensive  as  the  Union.  If 
an  inventor's  interest,  which  is  as  extensive  as  the  whole 
Pnited  States,  which  pervades  the  territories  and  all  the 
States,  may  be  levied  upon  and  sold  under  a  petty  execution 
in  the  District  of  Columbia,  that  is  certainly  a  remarkable 
,  feature  of  this  jurisdiction.    As  my  brother  says,  Edison's 

patent  may  be  taken  and  sold  in  Key  West  or  in  Alaska. 
I  Where  did  we  get  such  jurisdiction  as  that  ?     It  is  said 

that  it  belongs  to  the  nature  of  the  property,  that  it  is  a  kind 
of  intangible  property,  impalpable,  and  at  the  same  time  as 
all  pervading  as  the  atmosphere  itself.  But  by  what  author- 
ity does  a  court  in  the  District  of  Columbia  undertake  to 
I  proceed  upon  property  of  that  kind  which  is  as  extensive  as 

I  the  Union,  and  sell  it  under  one  of  our  judgments?    I  should 

'  not  object  so  much  to  sell  the  interest  so  far  as  the  territory 

of  the  District  of  Columbia  is  concerned,  but  I  understand 
the  object  of  this  bill  is  to  sell  for  the  whole  Union.  If 
some  justice  of  the  peace  at  Key  West,  or  in  Alaska,  by 
chance  should  find  somebody  who  was  a  creditor  of  Edison, 
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he  might  sell  out  the  whole  of  the  inventor's  property,  under 
a  proceeding  of  this  kind,  in  one  of  those  remote  corners 
of  the  country. 

It  appears  to  me  that  the  whole  policy  of  the  law  would 
be  overthrown  by  such  a  proceeding.  I  believe  that  inventors 
belong  to  a  class  of  people  who  are  taken  under  the  especial 
protection  of  the  Constitution  of  the  United  States  for  the 
purpose  of  encouraging  them,  and  it  is  so  declared  in  that 
instrument.  It  is  for  the  purpose  of  promoting  the  progress 
of  science  and  useful  arts  that  the  exclusive  property  in  the 
invention  is  given  to  the  inventor,  and  in  my  opinion  it  is 
not  subject  to  execution.  As  to  its  creating  an  aristocracy 
of  property,  I  see  nothing  in  that  at  all,  because,  as  I  have 
said,  if  the  invention  is  of  any  value  it  will  produce  property 
that  will  be  within  the  reach  of  creditors.  But  in  the 
beginning  the  patentee  is  generally  poor  and  his  invention 
is  not  upon  the  market;  perhaps  he  has  not  fairly  introduced 
it.  It  takes  time  and  it  takes  capital  for  the  purpose  of 
establishing  the  market  value  of  the  invention.  It  was  for 
the  purpose  of  covering  that  period  of  time  that  the  exclu- 
sive use  was  secured  to  the  inventor,  and  I  do  not  think  it 
is  within  the  intention  of  the  Constitution  to  allow  a 
creditor  of  an  inventor  to  pounce  down  upon  his  invention 
before  it  is  established,  and  before  it  is  introduced  to  the 
public  and  sell  him  out,  lock,  stock  and  barrel.  That  would 
not  promote  the  progress  of  useful  arts  by  any  means.  He 
is  poor,  and  if  the  invention,  the  work  of  his  brain,  is  to  be 
seized  the  moment  it  is  born,  and  sold  out  to  somebody  else 
under  execution,  it  would  be  no  encouragement  to  men  of 
that  kind.  And  I  feel  more  free  to  express  my  own  judg- 
ment in  regard  to  the  case  from  the  fact  that  no  example 
has  been  produced  either  in  the  English  books  or  from  our 
own  in  which  a  thing  of  this  kind  has  been  attempted. 

The  case  in  14th  Howard,  Stevens  v.  Cady,  contains  what 
is  admitted  to  be  an  obiter  dictum  of  Judge  Nelson.  In  that 
case  it  was  decided  that  the  copperplate  map  carried  no  right 
to  the  copyright  with  it,  it  merely  carried  the  copperplate. 
That  was  the  only  question  before  the  court.  Judge  Nelson 
does  proceed  to  say  that  the  copyright  doubtless  may  be 
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reached  by  a  creditor's  bill,  but  the  same  case,  having  come 
again  before  the  same  court,  Judge  Curtis,  in  delivering  the 
opinion  of  the  court,  says,  there  are  difficulties  in  regard  to 
the  subject  of  laying  an  execution  upon  patent  rights  in 
addition  to  those  that  were  mentioned  by  Judge  Nelson  upon 
a  former  occasion,  and  he  says  that  one  of  these  difficulties 
arises  from  the  peculiar  character  of  this  property,  an 
interest  in  a  copyright  which  pervades  the  whole  country, 
and  it  would  not  be  right  in  a  State,  like  Rhode  Island,  for 
the  legal  jurisdiction  there  to  sell  the  whole  interest  in  the 
copyright.  So  that  I  cannot  consider  this  question  as 
having  been  yet  determined  by  the  Supreme  Court  of  the 
United  States.  Here  is  an  obiter  of  Judge  Nelson  which 
seems  to  incline  one  way,  and  a  very  strong  one  of  Judge 
Curtis,  in  the  same  case,  in  the  other  direction,  and,  there- 
fore, I  have  not  felt  bound  by  the  authority  of  that  case. 
This  property,  in  ray  opinion,  cannot  be  sold  in  this  way. 


102  Fox  V.  Davidson. 


Fox  BT  AL.  V8.  Davidson  bt  al. 

In  EauiTT.    No,  6946. 

5  Decided  March  SI,  1881. 

I  The  Chibp  JusTici  *nd  Justices  Wtlh  and  Haonbb  sitting. 

1.  A  deed  of  trust  giyen  upon  a  stock  of  iroods  which  authorises  the 
grantor  to  use  ancT  dispose  of  the  goods  at  his  own  discretion,  is  yoid 
as  a^nst  creditors. 

2.  Where  the  goods  and  chattels  of  the  tenant  have  been  sold  by  virtue 
of  an  assignment,  the  landlord's  claim  upon  the  fund,  to  the  extent 
of  three  months'  rent,  has  priority  over  the  claims  of  simple  contract 
creditors.  This  priority  being  given  him  by  the  statute.  B.  S., 
D.  C,  §678. 

8TATBMENT   OF  THE  GASB. 

On  the  26th  of  February,  1878,  one  Hoft'  made  his  note 
for  $600,  payable  to  the  order  of  Elias  J.  Hill  in  one  year, 
with  interest  semi-annually.  To  secure  the  note  Hoft'  and 
his  wife  executed,  on  the  same  day,  to  complainant.  Fox,  as 
trustee,  a  deed  of  trust  covering  a  stock  of  merchandise  and 
goods  in  a  store  on  Pennsylvania  avenue,  Washington,  D.  C. 
The  schedule  attached  to  the  deed  after  enumerating  and 
describing  a  number  of  stoves,  ranges,*  &c.,  described  the 
other  mortgaged  goods  as  follows  :  "  Together  with  a  large 
assortment  of  general  tin  ware  and  house  furnishing  goods 
•  *  *  and  every  article  thai  may  be  purchase  d  by  way  of 
replenishing  said  stock  after  this  date  and  prior  to  the  payment  of 
the  matter  secured  by  said  trusts  Hoft*,  by  the  terms  of  the 
deed,  was  to  be  permitted  to  retain  possession  of  and  use  the 
mortgaged  property  until  default  made  in  payment  of  the 
note.  The  deed  was  recorded  on  the  day  of  its  execution. 
A  short  time  afterward  the  complainant  Perreard  became 
purchaser,  for  value,  of  the  note. 

'  About  four  months  after  the  execution  of  this  trust,  Hoft" 
executed  to  the  defendant  Davidson  an  assignment  of  all  the 
goods,  fixtures,  &;c.,  contained  in  the  same  store,  except  those 
exempt  from  execution  at  law,  in  trust  to  sell  the  same,  and 
from  the  proceeds  "  to  pay  pro  rata  or  according  to  their 
legal  priorities,"  all  the  debts  which  Hoff  then  owed.  These 
d«bts  were  enumerated  in  a  schedule  attached  to  the  assign- 
ment and  aggregated  $8,472.50,  the  first  two  being  described 
as  follows:  E.  J.  Hill,  chattel  mortgage,  $500;  rent,  E. 
Oarusi,  $600. 
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After  the  execation  of  this  assignment  Hoff  continned  in 
possession  of  the  store  and  its  contents,  and  settled  all  the 
debts  mentioned  in  the  schedule  at  85  cents  on  the  dollar^ 
except  the  two  above  given. 

On  the  80th  of  August,  1879,  Davidson,  the  assignee, 
without  notice  to  plaintiff,  took  possession  of  all  the  goods 
in  the  store  and  sold  the  same  at  auction  for  $896.80.  Some 
of  the  articles  sold  were  among  those  specifically  described  in 
the  trust  deed  to  Fox,  and  the  assignment  to  Davidson  ;  the 
remainder  had  been  bought  by  Hotf  subsequently  to  the  date 
of  the  trust  deed  for  the  purpose  of  replenishing  his  stock. 

At  the  date  of  the  execution  of  the  assignment  (June 
12, 1878),  the  landlord  of  the  premises  had  a  claim  for  six 
months  rent  at  one  hundred  dollars  per  month,  which  had 
not  been  paid. 

Fox,  trustee,  and  Perreard  filed  their  bill  claiming  the 
fund  by  virtue  of  their  deed  of  trust,  alleging  that  Davidson 
intended  to  divert  the  money  from  them,  and  praying  that 
their  right  might  be  established.  Perreard  also  claimed  that 
by  the  terms  of  the  assignment  to  Davidson,  he,  as  holder  of 
the  $500  note,  was  made  a  preferred  creditor,  and  in  tha^ 
-character,  if  not  as  mortgagee,  he  should  receive  the  fund. 

After  the  bill  was  filed  Mrs.  Lowe  intervened  by  petition 
alleging  that  she  was  landlord  of  the  premises  at  the  time  of 
the  assignment ;  that  she  had  a  lien  upon  the  goods,  &c.,  for 
$300,  being  three  months  rent  then  unpaid,  and  claiming  the 
whole  fund  by  virtue  of  the  assignment. 

The  case  was  referred  to  the  auditor  to  state  the  distribu- 
tion of  the  fund  (which  had  been  paid  into  court)  and  the 
assignee's  account. 

The  auditor  in  his  report,  after  allowing  commissions  to  the 
assignee  and  the  expenses  of  the  assignment,  awarded  the 
residue  to  Mrs.  Lowe,  the  petitioning  creditor. 

To  these  allowances  and  award  complainants  excepted,  and 
upon  the  overruling  of  their  exceptions  and  confirmation  of 
the  report  they  appealed  to  this  court. 

Messrs.  Birnet  &  Birney  for  complainant : 

1.  The  trust  deed  to  Fox  is  valid  as  against  Uoff  the 
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maker,  and  all  persons  clalmins^  under  him.  The  landlord's 
lien  and  trust  deed  lien  may  attach  to  after-acquired  goods. 
15  Wall.,  828;  1  Hare,  557;  20  Maine,  408;  20  Iowa,  899; 
8  Fairfax,  282;  Jones  on  Mort.,  138,  672,683;  12  Wall.,  514;. 
7  Mich.,  108,  520;  2  Story,  630;  18  Md.,  433. 

2.  Equity  will  enforce  the  trust  deed.  Mitchell  v.  Win- 
slow,  2  Story,  680.  For  elaborate  opinion  and  numerous 
cases  quoted  from  English  and  other  reports,  see  also  1  Ves.,. 
409,  411;  1  Hare,  549;  2  P.  W.,  182, 192;  IJ.  &  Walk.,  532; 
4  Sim.,  524;  6  lb.,  224,  414;  14  N.  J.  Eq.,  408;  8  Price,  269;. 
4  Myl.  &  K,  129,  580. 

8.  The  assignment  by  Hoff  to  Davidson  was  fraudulent 
and  void.  HofF  was  incompetent  to  make  an  assignment 
inconsistent  with  his  prior  trust  deed  duly  recorded.  Jones 
on*  Mort.,  138,  688,  672;  21  Conn.,  879;  1  Hare,  567;  1& 
Md.,  488. 

4.  Davidson  and  all  claiming  under  him  could  take  nothings 
but  what  Hoft'  could  lawfully  give.     2  Story,  620. 

5.  The  assignment  being  void  all  claims  under  it  fail. 
These  are  Mrs.  Lowe's  claim  for  rent;  commission;  expenses 
of  assignment. 

6.  Even  if  the  assignment  were  good,  Mrs.  Lowe  has  no 
standing  in  the  case,  for  her  lease  had  expired,  the  goods 
sold  and  those  assigned  were  not  the  same,  and  she  has  no 
constituted  lien,  (Case  vs.  Beauregard,  9  Otto,  129),  either 
by  act  of  Hoff,  by  landlord's  lien  or  judgment  at  law.  2 
Johns  Ch.,  283;  24  How.,  352;  4  Johns  Ch.,  691. 

7.  We  do  not  claim  under  the  assignment ;  we  do  claim 
that  Davidson,  getting  possession  under  the  assignment,, 
held  the  proceeds  as  trustee  for  Fox.  Prior  equity  should 
prevail. 

Eugene  Carusi,  Esq.,  for  defendants : 

1.  The  deed  of  trust  from  Hoff  to  Fox  was  fraudulent 
and  void  as  to  creditors,  and  a  court  of  equity  will  not  lend 
its  aid  to  enforce  it.  Edgall  vs.  Hart,*18  Barb.,  380;  Selling 
vs.  Kimmel,  S.  C.  D.  C,  May,  1868;  Robinson  vs.  Elliott,  22 

Wall.,  513. 

2.  The  deed  of  trust  being  void,  complainant  is  driven  to- 
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claim,  as  a  creditor,  under  the  assignment  to  Davidson. 
The  assignment  directs  the  creditors  to  be  paid  according  to 
their  legal  priorities,  f.  e.,  at  the  time  the  assignment  was 
executed.  At  the  time  the  assignment  was  executed  the 
landlord  had  a  lien  upon  the  stock  for  three  months'  rent  in 
arrears,  which  commenced  with  HolPs  tenancy  and  prior  to 
the  deed  of  trust  to  Fox.  Therefore,  the  lien  for  rent  was 
entitled  to  priority  over  the  deed  of  trust.  Rev.  Stat.,  D. 
C,  sec.  678 ;  Webb  vs.  Sharp,  13  Wall.,  1 ;  Fowler  vs.  Rap- 
ley,  15  Wall.,  328. 

3.  Even  if  the  assignment  were  fraudulent  and  void  as  to 
creditors,  this  could  not  help  complainant  for  the  deed  of 
trust  being  void,  as  already  shown,  equity  will  not  enforce 
it,  therefore  complainant  stands  in  the  position  of  a  simple 
contract  creditor  who  has  not  obtained  judgment  and  issued 
execution  thereon.  Such  a  creditor  cannot  come  into  equity 
to  set  aside  a  fraudulent  assignment.  Berely  vs.  Staley,  5 
G.  &  J.,  451,  452;  Day  vs.  Washburn,  24  How.,  356;  Case 
vs.  Beauregard,  99  U.  S.,  129. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  com't : 

Under  the  circumstances  of  this  case  and  the  language  of 
this  deed  of  trust,  we  are  bound  to  interpret  it  as  authoriz- 
ing the  maker  of  the  deed  to  carry  on  his  business,  and  to 
sell  and  use  the  proceeds  of  the  property  as  he  thought 
proper,  and  then  at  the  time  that  the  note  fell  due  that  the 
holder  of  the  note  secured  should  be  preferred  to  everybody 
else  in  case  of  a  sale  of  the  property  by  the  trustees. 

Now,  we  have  decided  on  former  occasions*  that  any  deed 
of  trust  given  upon  a  stock  of  goods  which  authorized  the 
party  who  makes  it  to  use  and  dispose  of  the  goods  at  his 
own  discretion  is  void  as  against  creditors.  We  are  of  opinion , 
therefore,  that  as  against  the  creditors  of  Hoff  this  deed  is 
invalid. 

The  next  question  then  in  this  case  is  upon  the  eff'ect  as 
between  the  holder  of  the  Hill  note  for  $500  and  the  land- 
lord of  the  premises,  of  the  words  in  the  assignment  "  accord- 
ing  to  their  legal  priority ^^^  for  this  Hill  debt  is  recognized  by 
the  assignment,  although  the  deed  of  trust  which  secured  it 
is  void. 
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Now,  at  the  date  of  the ,  asugnment  there  were  three 
months  and  more  rent  due  by  Hoff  to  the  landlord,  and  that 
instrument  professes  to  secure  this  rent  to  the  amount  of 
$600.  If  the  original  deed  of  trust  which  secured  this  $500 
note  had  been  valid,  that  would  give  it  legal  priority  over 
the  landlord's  claim,  but  as  the  deed  is  void,  the  question 
recurs,  has  it  any  legal  priority  by  virtue  of  the  general  assign- 
ment as  between  it  and  the  claim  for  rent?  The  language 
of  that  paper  does  not  give  it  any  legal  priority  or  preference 
of  any  sort,  it  is  merely  provided  that  it  shall  be  paid  ^^ac- 
cording  to  its  legal  priority."  Well,  what  is  that  priority? 
It  derives  none  from  the  deed  of  trust,  as  that  is  void,  and 
if  it  derives  none  from  the  deed  it  is  nothing  more  than  an 
ordinary  debt  having  no  priority  over  any  other.  But  the 
landlord  has  a  legal  priority  given  him  by  the  statutef  to 
the  extent  of  three  months'  rent. 

We  have  concluded,  therefore,  that  the  landlord  in  this 
case  is  entitled  to  his  three  months'  rent  according  to  the 
priority  given  him  by  law,  and  that,  together  with  the  ex- 
penses of  the  assignment,  exhausts  the  fund. 


'^Smith  YS.  Kenny,  ante^  p.  12. 
tR.  S.  D.  C,  sec.  678. 
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Capitol  Hill  Building  Association  No.  2. 

vs. 
Samuel  N.  Hilton. 

In  Equity.    No.  6290. 

5  Decided  March  SI,  1881. 

\  The  Chixf  Justics  and  JoBtlces  Haqnse  and  Jamm  aittlng. 

1.  A  piece  ol  ground  encumbered  with  a  deed  of  trust  to  secure  an 
indebtedness  to  a  building  association,  was  sold  at  public  auction, 
subject  to  the  trust.  The  secretary  of  the  association  acted  as 
auctioneer,  and  announced  that  the  indebtedness  to  the  association 
amounted  to  a  given  sum. 

Heid^  That  as  between  the  purchaser  and  the  association  the  sum 
so  mentioned  must  be  considered  as  the  real  indebtedness. 

S.  The  fact  that  a  piece  of  property  is  purchased  subject  to  the  lien  of 
a  building  association  for  advances  to  a  stockholder,  which  lien  the 
purchaser  agrees  to  discharge  by  monthly  payments  equal  in  amount 
to  that  agreed  to  be  paid  by  the  stoclcholder,  does  not  entitle  the 
association  to  credit  these  monthly  payments  in  the  same  manner  that 
might  have  been  done  had  they  been  made  by  the  stockholder.  Such 
a  purchaser  is  to  be  chargeable  only  with  the  purchase  money  and  six 
per  cent,  interest  until  paid. 

STATEMENT  OF  THE  CASE. 

A  piece  of  property,  consisting  of  a  lot  of  ground  in 
Washington  city,  was  subject  to  a  deed  of  trust,  in  which 
the  defendant  and  another  were  the  trustees.  The  trust 
had  been  given  to  secure  the  performance  of  the  condition 
of  a  bond  executed  by  William  Dolsen,  the  owner  of  the  lot, 
in  favor  of  the  Capitol  Hill  Building  Association  No.  2. 
The  bond,  after  acknowledging  the  obligor  to  be  bound  in 
the  sum  of  $2,000,  recited,  in  substance  and  by  way  of 
defeasance,  that  whereas  the  said  William  Dolsen,  a  stock- 
holder to  the  extent  of  twenty  shares  in  said  association, 
has,  by  virtue  of  and  in  accordance  with  the  provisions  of 
the  constitution  of  the  said  association,  received  from  the 
said  association,  the  sum  of  two  thousand  dollars:  Now,  if 
the  said  Dolsen,  his  heirs,  &c.,  shall  well  and  truly  pay  to  the 
treasurer  of  the  association  the  sum  of  $2  per  month  upon 
each  of  the  shares  of  stock  held  by  him,  and  all  iines  and 
forfeitures  which  may  be  imposed  upon  or  incurred  by  the 
said  Dolsen  by  virtue  of  the  provisions  of  the  constitution, 
until  the  close  of  the  association,  or  the  return  of  the  money 
advanced  to  him,  then  this  obligation  to  be  void,  else  to 
remain  in  full  force. 

Subject  to  this  trust  the  property  was  sold  at  public 
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auction,  the  secretary  of  the  building  association  acting  as 
auctioneer.  At  the  sale  it  was  announced  by  him  that  the 
amount  due  the  association  was  Jl,800,  and  that  the  pur- 
chaser could  have  the  option  of  paying  in  either  of  two  ways: 
First,  by  paying  $500  cash,  and  the  balance  in  three  equal 
instalments  at  six,  twelve  and  eighteen  months;  or,  second^ 
bj'  paying  monthly  instalments  of  $40  per  month  till  the 
whole  amount  should  be  paid.  The  defendant  Hilton  became 
the  purchaser,  and  chose  the  latter  mode  of  payment. 
Accordingly  he  paid  into  the  treasury  of  the  association  $40 
per  month  for  fortj^-eight  months,  making  $1,920,  or  $120 
more  than  the  amount  alleged  at  the  sale  to  be  due. 

The  plaintilf's  bill  alleged  that  the  amount  actually 
advanced  by  it  to  Dolsen,  the  obligor  in  the  bond,  was  in 
fact  $2,350  instead  of  $2,000  as  recited  therein,  and  that  at 
the  time  of  the  sale  of  the  property  the  amount  due  was 
several  hundred  dollars  in  excess  of  $1,800,  and  that  a 
considerable  part  of  the  original  advance  to  Dolsen  was  due 
and  unpaid  even  after  the  defendant  had  paid  the  $1^920  to 
plaintift*.  The  bill  sought  to  have  Hilton  removed  as  trus- 
tee, a  new  trustee  substituted,  and  the  property  pold  to  satisfy 
the  demands  of  plaintift*  for  the  balance  alleged  to  be  due. 

The  decree  below  was  in  accordance  with  the  prayers  of 
the  bill  from  which  decree  defendant  appealed. 

HiNE  &  Thomas  for  defendant : 

1.  The  plaintiif,  having  taken  the  bond  from  Dolsen 
in  which  $2,000  was  expressed  as  the  amount  advanced  to 
him  by  plaintiif,  and  having  placed  on  record  the  deed  of 
trust  referring  to  the  bond  and  the  amount  therein  specified 
as  advanced,  is  estopped  as  against  defendant,  an  innocent 
purchaser  wdthout  knowledge  of  the  true  state  of  the  account 
between  plaintiff  and  Dolsen,  and  without  convenient  or 
available  means  of  acquiring  such  information,  to  say  that 
a  larger  sum  was  advanced. 

2.  The  purchase  by  defendant  of  the  property,  subject 
to  the  lien  of  the  association,  which  he  agreed  to  discharge 
by  making  monthly  payments  of  the  same  amount  originally 
agreed  to  be  paid  by  Dolsen,  the  obligor  in  the  bond  and  a 
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stockholder  in  the  association,  does  not  make  defendant  a 
stockholder  in  the  association,  and  subject  him  to  a  liability 
to  pay  the  monthly  instalments  until  the  close  of  the  asso- 
ciation as  provided  in  the  bond  of  Dolsen. 

J.  T.  Cull,  for  plaintift*: 

The  state  of  the  pleadings  did  not  admit  of  the  defense 
set  up  by  the  defendant.  The  allegation  in  the  bill  that 
the  trust  in  question  was  given  to  secure  an  advance 
of  $2,350,  and  that  said  amount  was  secured  upon  the 
property  in  question  by  said  deed  of  trust,  was  admitted 
without  qualification  by  the  defendant  in  his  answer.  The 
defendant's  plea  is  not  a  plea  of  a  bona  fide  purchase  without 
notice,  for  he  should  have  denied  notice,  and  every  circum- 
stance from  which  it  could  have  been  inferred.  Danl.  Ch. 
Pr.,  vol.  1,  679;  20  Wall.,  14.  There  is  no  plea  of  estoppel 
by  the  record,  nor  is  it  even  suggested  that  defendant  was 
misled  by  the  record.  If  he  had  had  such  a  defense  he 
should  have  set  it  up  distinctly  in  his  pleadings.  10  Pet., 
343. 

Mr.  Chief-Justice  Cartter  delivered  the  opinion  of  the 
court. 

The  defendant  Hilton  was  brought  into  court  in  this  case 
by  a  bill  in  chancery  to  respond  to  an  indebtedness  on  account 
of  the  purchase  of  a  lot  upon  which  the  Capital  Hill  Building 
Association  had  a  deed  of  trust.  He  became  the  purchaser 
of  the  equity  of  redemption  at  a  sale  of  the  property,  Sep- 
tember 2, 1872. 

The  only  question  in  the  case  is  as  to  his  responsibility; 
to  what  extent  and  how  it  is  qualified  by  the  relations  of  the 
trust  to  the  building  association.  We  do  not  see  fit  in  this 
case  to  determine  the  validity  or  invalidity  of  the  inter  partes 
relation  of  the  stockholdere  to  the  building  association.  If 
they  have  mutually  agreed  upon  terms  of  association  and 
accountability  to  each  other,  and  the  disposition  of  their 
property,  and  that  agreement  is  not  against  public  policy, 
they  have  a  right  to  do  it.  It  is  not  a  subject  that  is  involved 
in  the  investigation,  and  we  do  not  see  fit  to  take  it  into 
account  in  deciding  this  case. 
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Hilton  never  was  engrafted  into  the  association.  He  is 
to  be  treated  upon  the  outside  and  as  the  purchaser  of  a 
piece  of  property  liable  to  discharge  a  given  indebtedness  to 
the  association,  agreed  to  have  been  $1,809,  at  the  time  of 
the  purchase,  September  2, 1872,  which  he  was  to  pay  off  in 
monthly  instalments  of  $40  each.  The  association  exercised 
the  right,  as  they  supposed,  to  treat  him  as  the  original 
debtor,  f.  e.,  credit  one-half  of  his  monthly  payments  to 
account  of  "  dues  "  on  stock,  and  the  other  half  toward  the 
liquidation  of  the  indebtedness,  according  to  the  building 
association  method  of  accounting. 

We  think  that,  inasmuch  as  Hilton  was  a  buyer  of  the 
property,  and  agreed  to  pay  $1,800,  the  amount  of  the 
indebtedness  that  subsisted  and  was  a  lien  upon  it  at  the 
time  of  the  purchase,  we  should  treat  him  as  a  debtor 
chargeable  with  the  payment  of  that  sum  with  six  per  cent, 
interest.  We  cannot  engraft  him  into  this  association  as  a 
stockholder.  We  have  only  power  to  give  effect  to  that 
which  he  has  done  himself,  or  agreed  to  do. 

The  decree  in  this  case  will  be  the  reversal  of  the  decree 
below  with  directions  to  refer  the  case  to  the  auditor  to 
make  a  statement  of  the  indebtedness  upon  the  basis  of 
$1,800,  as  the  debt  against  the  property  at  the  time  of  the 
purchase  by  Hilton  in  1872,  charging  him  with  the  payment 
of  that  amount  and  interest  to  the  time  this  suit  began,  less 
the  amount  paid  by  him  from  time  to  time  as  payments 
were  made. 

The  case  is  remanded  for  that  purpose. 
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The  National  Metropolitan  Bank  of  Washington 

vs. 
Jane  C.  Hitz  et  al. 
In  Equity.    Kg.  6822. 

5  Decided  Mareh  SI,  1881. 

I  Tbe  Ohup  Justicb  and  Jartleee  BUQiODt  and  Jammb  aitttof  • 

1.  The  rules  ol  the  common  law  respectinf  the  estate  in  the  lands  of 
inheritance  of  the  wife  to  which  the  husband  becomes  entitled,  were 
in  force  in  the  District  of  Columbia  prior  to  the  act  of  April  10, 
ISeJJ.     (R.  S.  D.  C,  727.) 

S;  Where  the  marrii^^e  tool:  place  in  1856,  and  in  1S64,  the  wife,  by 
the  death  of  her  father,  became  entitled  to  an  estate  ol  inheritance^ 
there  having  been  lawful  issue  born  alive  and  capable  of  inheriting^ 
the  estate,  the  husband  has  an  estate  in  the  property  as  tenant  by 
the  curtesy  initiate,  and  it  may  be  seized  and  sold  under  a  common 
law  execution  for  the  payment  ol  his  debts. 

3.  The  act  ol  April  10,  1869,  has  uot  a  retroactive  effect  and  does  not 
where  the  marriage  was  contracted  belore  the  passage  ol  the  act, 
take  away  or  interlere  wi  h  the  pre-existing  vested  rights  ol  the 
husband  in  the  real  estate  ol  his  wile. 

4.  The  act  ol  Congress  ol  April  27, 1878,  providing  lor  the  recording 
ol  deeds,  mortgages,  &c.,  repealed  the  antecedent  laws  limiting  the 
time  for  the  recording  ol  certain  deeds,  so  that  a  deed  executed  on 
the  9th  ol  December,  1878,  but  not  recorded  until  the  Idth  ol  May, 
1879,  can  only  be  valid  against  creditors  without  notice  Irom  the 
latter  date. 

3.  Tenancy  by  the  curtesy  initiate  is  an  estate  thrown  upon  the  ten* 
ant  by  operation  ol  law,  and  he  cannot,  by  relusing  to  talce  it,  pre- 
vent the  title  Irom  vesting  in  him  and  cause  it  to  remain  in  the 
wile,  nor  can  he,  by  disclaimer,  transler  it  to  others ;  this  would  be 
to  make  a  disclaimer  a  deed,  which  it  is  not,  the  object  ol  a  deed 
being  to  transler  property,  and  ol  a  disclaimer  to  prevent  the  trans- 
fer;  a  grantee  belore  consent  can  disclaim,  and  so  may  a  devisee 
who  takes  by  grant,  but  an  heir  and  a  tenant  by  the  curtesy  take  by 
operation  ol  Taw,  the  one  takes  immediately  upon  the  death  ol 
the  ancestor,  and  the  other  on  the  birth  ol  living  issue  and  neither^ 
by  disclaiming  the  estate,  can  prevent  it  Irom  vesting. 

6.  It  is  not  permissible  to  show  a  consideration  diiTerent  in  kind  Irom 
that  mentioned  in  the  deed ;  but  il  the  true  consideration  was  dil- 
lerent  in  amount  it  may  be  shown-  Tlius  where  the  deed  purports 
to  be  upon  a  money  consideration  it  cannot  be  shown  that  money 
did  uot  constitute  the  consideration,  or,  il  voluntary,  or  on  a  con- 
sideration ol  marriage  or  the  like,  it  cannot  be  shown  that  it  was  a 
moneyed  one. 

7.  A  wife^s  equity  to  a  reasonable  provision  out  ol  her  estate  against 
her  husband  and  his  creditors  attaches  only  to  such  ol  her  property 
as  the  husband  <$annot  acquire  without  the  assistance  ol  a  court  of 
equity.  If  the  husband  or  his  assignee  has  already  reduced  the 
property  into  possession,  the  court  will  not  interlere.  There  is  no 
recognized  principle  by  which  a  court  ol  chancery  can  allow  the  wile 
a  provision  out  ol  an  estate  by  the  curtesy  initiate  already  vested  in 
the  husband  and  whicli  his  creditors  are  seeldng  to  liave  applied  to  the 
pavmentol  his  debts. 

8.  where  an  estate  by  the  curtesy  initiate  vested  in  the  husband  belore 
tlie  paasage  of  the  act  ol  April  10,  1869,  such  estate  is  liable  lor  the 
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husbands  debts,  whether  the  credit  was  given  before  or  after  the 
passage  of  the  act. 
9.  A  judi^n^ent  merges  the  cause  of  action,  so  that  where  a  judgment  has 
been  obtained  against  one  of  three  makers  of  a  note  and  the  creditors 
are  seeking  to  have  tlie  property  of  the  debtor  applied  to  the  satisfac- 
tion  of  the  judgment,  no  inquiry  can  be  made  in  that  proceeding  into 
the  consideration  or  original  surroundings  of  the  note.  Nor  is  it  any 
defense  that  the  other  parties  to  tlie  note  have  not  been  properly  pro- 
ceeded against  by  the  complainanr,  for  if  a  creditor  is  to  be  prevented 
from  collecting  his  debt  until  each  of  the  other  debtors  has  been 
equally  pressed,  the  debt  will  never  be  made  at  all. 

The  Case  is  stated  in  the  opinion  of  the  Court  delivered 
by  Mr.  Justice  Haqner. 

Nath'l  Wilson,  Esq.,  for  plaintiff. 

Col.  Enoch  Totten  for  Jane  C.  HiTz. 

The  case  is  heard  here  in  the  first  instance  upon  certificate 
from  the  special  term  in  equity.  The  bill  filed  by  the 
National  Metropolitan  Bank  of  Washington  against  John 
Hitz,  Jane  C.  Hitz,  William  G.  Metzerott,  and  Samuel 
Cross,  avers  that  the  complainant  corporation  on  the  28th 
of  April,  1879,  obtained  a  judgment  on  the  law  side  of  the 
court  against  the  defendant,  John  Hitz,  for  $10,000,  with 
interest  from  October,  1878;  that  on  the  5th  of  June,  1879, 
a  writ  of  fieri  facias  was  issued  on  the  judgment  and  returned 
on  the  same  day  by  the  marshal  nulla  bona;  that  on  the 
next  day  another  execution  was  issued  upon  the  judgment 
and  levied  by  the  marshal  on  the  estate  and  interest  of  John 
Hitz,  in  the  lands  refen'ed  to  in  the  bill;  that  Jane  C.  Hitz 
IS  the  wife  of  the  defendant  John  Hitz;  that  they  were  mar- 
ried many  years  ago,  and  have  lawful  issue  capable  of 
inheriting  the  landed  estate  of  the  mother;  that  she  is 
seized  in  fee  of  several  parcels  of  land  in  the  city  of  Wash- 
ington, described  in  the  bill;  that  John  Hitz  is  entitled  to 
"a  life  estate  in  said  lands  and  tenements  herein  last 
described,  during  the  joint  lives  of  himself  and  his  wife," 
and  by  reason  thereof  is  entitled  to  have  and  collect  and 
receive  all  the  rents,  issues  and  profits  of  the  said  estate; 
and  that  the  said  estate  of  John  Hitz  is  subject  to  execution 
at  law;  that  the  said  Jane,  so  being  seized  of  the  said  lands, 
and  the  said  John  having  said  estate  therein^  the  said  parties 
by  deed  of  the  9th  of  December,  1878,  conveyed  the  same 
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to  the  defendants  Metzerott  and  Cross  in  trust  for  the  sole, 
separate  and  exclusive  use  and  benefit  of  the  said  Jane  C. 
Hitz  for  and  during  the  term  of  her  natural  life,  free  from 
the  control  of  her  husband  or  from  any  liability  for  his  debts 
and  with  power  of  disposal  thereof;  and  upon  the  death  of 
the  said  Jane  Hitz  without  having  made  such  disposition, 
to  hold  the  same  for  the  benefit  of  her  children — as  appears 
by  the  deed  which  is  exhibited  with  the  bill. 

It  further  charges  that  this  deed,  although  bearing  date 
on  the  9th  of  December,  1878,  was  not  received  for  record 
in  the  office  of  the  register  of  deeds  until  the  13th  of  May, 
1879;  that  the  complainant  by  virtue  of  the  said  judgment 
has  acquired  a  specific  lien  upon  the  interest  of  John  Hitz 
in  the  property;  but  that  the  execution  of  the  said  deed  of 
trust  prevents  a  sale,  under  the  levy,  of  the  said  interest  and 
estate  of  John  Hitz  at  a  fair  valuation. 

It  further  states,  upon  information  and  belief,  that  Metzer- 
ott and  Cross  never  accepted  said  trust ;  that  the  said  deed, 
after  its  execution,  was  placed  in  the  hands  of  Metzerott  to 
be  held  by  him  in  escrow  until  certain  transactions  between 
John  Hitz  and  the  German  American  Bank  should  be  closed; 
that  it  was  afterwards  obtained  by  the  said  Jane  Hitz  from 
Metzerott  merely  for  safe-keeping,  and  was  improperly  and 
fraudulently  filed  for  record  without  the  knowledge,  privity, 
or  consent  of  the  said  Metzerott  or  Cross,  the  conditions  on 
which  it  was  to  have  been  delivered  and  recorded  never 
having  happened  or  been  complied  with,  and  the  complain- 
ant files  as  an  exhibit  a  copy  of  an  instrument  of  writing 
called  a  caveat,  executed  by  Metzerott  and  Cross,  recorded 
in  May,  1879,  stating  the  foregoing  facts  and  declaring  that 
they  had  not  accepted  the  trusts  contained  in  the  said  deed. 
The  complainant  charges  that,  for  these  reasons  the  deed  of 
trust  is  fraudulent  and  void  as  against  the  complainant,  and 
ought  to  be  removed  out  of  the  way  in  order  that  the  com- 
plainant, by  a  sale  under  the  execution,  may  obtain  a  full 
price  for  the  estate  and  interest  of  said  John  Hitz  in  the 
premises  aforesaid  so  levied  on;  and  that  until  the  sale  of 
the  said  estate  and  interest  of  Hitz,  the  complainant  is 
10 
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entitled  to  have  the  rents,  issues  and  profits  collected  and 
held  subject  to  the  further  order  of  the  court,  as  otherwise 
they  will  be  wasted  and  utterly  lost  to  the  complainant. 
Whereupon  the  complainant  prays  that  the  said  conveyance 
may  be  set  aside  and  declared  null  and  void  as  to  the  com- 
plainant; that  a  receiver  may  be  appointed  to  collect  the 
rents,  issues  and  profits  of  the  premises,  and  hold  the  same 
subject  to  the  further  order  of  the  court;  and  that  the  com- 
plainant may  have  further  relief. 

The  answer  of  the  defendant  Metzerott  substantially 
admits  the  averments  of  the  bill  as  to  the  trustee. 

Mi's.  Hitz  answers  separately.  She  states  upon  information 
and  belief  that  the  promissory  note  upon  which  the  judg- 
ment was  obtained  against  her  husband  was  also  executed  by 
certain  Mattingly,  Donaldson  and  Prentiss,  who  are  equally 
liable  with  John  Hitz  upon  the  same;  that  judgment  was 
obtained  against  the  said  parties  which  was  afterwards 
stricken  out,  and  the  action  as  to  them  remains  open  on  the 
dockets  of  the  court;  that  some  of  said  parties  have  inter- 
posed as  defenses  to  the  suit  against  themselves,  that  the 
complainant  received  at  the  time  of  discounting  the  note 
certain  collaterals  which  have  not  been  properly  applied^ 
and  she  claims  to  be  entitled  to  the  benefit  of  whatever 
defenses  may  properly  be  made  by  any  of  the  parties  to  the 
note.  She  admits  that  she  was  married  to  John  Hitz  in 
August,  1856;  that  children  have  been  born  of  the  marriage 
who  are  now  living;  that  she  is  the  sole  heir  at  law  of 
Michael  Shanks,  who  died  intestate  in  May,  1864,  leaving  a 
widow  and  this  defendant,  his  daughter;  that  at  the  time  of 
his  death  said  Shanks  was  the  owner  of  a  large  fortune  in 
realty  and  personalty;  that  the  personalty  has  in  great  part 
been  wasted  by  her  husband;  that  upon  discovering  this 
fact  about  the  1st  of  November,  1878,  she  assumed  exclusive 
control  over  all  her  property,  and  that  her  husband  relin- 
quished all  control  over  it,  and  ceased  from  that  time  to 
interfere,  directly  or  indirectly,  with  the  conduct  or  manage- 
ment of  her  estate,  or  any  part  thereof." 

She  further  says  that,  in  order  to  remedy  in  part  the  wrongs 
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that  have  been  inflicted  upon  her  through  the  misappro- 
priations and  the  mismanagement  of  her  property  and  estate 
by  the  said  John  Hitz,  tlie  said  deed  of  trust  to  the  said 
Metzerott  and  Cross,  of  the  9th  of  December,  1878,  was  made, 
acknowledged,  delivered,  and  recorded.  She  denies  that  the 
said  deed  was  vohmtary  and  without  consideration,  or  with 
intent  to  hinder,  delay,  or  defraud  the  complainant  or  any- 
body else  ;  and  she  denies  that  her  husband  has  any  interest 
in  said  lands  which  can  be  taken  in  execution  under  the 
judgment.  She  also  denies  the  charges  as  to.  the  circum- 
stances connected  with  the  delivery  of  the  deed  to  Metzerott^ 

The  answer  of  the  husband  substantially  raises  the  saime 
defenses. 

The  testimony  of  Mr.  and  Mrs.  Hitz,  and  of  Metzerott  and 
Cross,  and  of  Keyser,  the  receiver  of  the  German-American 
National  Bank,  was  taken  under  a  commission.  Most  of  the 
questions  of  law  discussed  before  us  are  really  elementary 
in  their  character,  and  might  well  have  been  disposed  of  with 
a  bare  statement  of  the  law  without  any  attempt  at  elabora- 
tion, but  the  case  has  been  argued  with  such  great  care  and 
earnestness  upon  the  part  of  the  defendant's  counsel  that  I 
have  considered  it  proper  to  state  the  reasons  for  our  con- 
clusions somewhat  at  length. 

1.  The  first  question  to  be  determined  is,  what  estate  did 
John  Hitz  acquire  in  the  real  property  which,  after  the  birth 
of  issue  alive,  descended  to  his  wife  as  the  sole  heir-at-law, 
upon  the  death  of  her  father  in  1864  ? 

This  question  admits  of  but  one  answer.  By  the  uniform 
declaration  of  every  authorized  exponent  of  the  law,  from 
its  earliest  ages  to  the  present  time,  it  is  incontestibly  set- 
tled that,  by  the  common  law,  the  husband, /rom  the  moment 
of  his  marriage,  became  entitled  by  virtue  of  his  marital 
rights  to  an  estate  in  the  lands  of  inheritance  of  his  wife 
during  their  joint  lives;  that  immediately  upon  the  birth  of  a 
living  child  capable  of  inheriting  the  lands,  the  husband 
became  entitled  to  an  estate  in  all  the  lands  of  which  she 
might  be  seized  at  any  time  during  the  coverture  for  the 
term  of  his  own  life;  that  this  estate  of  the  husband  during 
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the  life  of  the  wife,  which  was  known  as  tenancy  by  the  cur* 
iesy  initiaiey  upon  the  death  of  the  wife,  was  called  tenancy  by 
the  curtesy  consummate,  and  that  the  tenancy  by  the  curtesy 
iJiitiaie  was  one  of  the  forms  of  estates  known  as  freeholds, 
not  of  inheritance,  which  was  created  by  construction  and 
operation  of  law.  1  Coke  Litt.,  section  86,  29  a.;  2  Kent's 
Com.,  140  ;  4  Kent's  Com.,  27 ;  1  Roper  "  Husband  and 
Wife,"  3,  5. 

It  is  further  settled  beyond  controversy  that  the  husband 
was  seized  of  this  freehold  as  of  his  own  right;  that  although 
his  title  was  not  consummate  until  the  death  of  the  wife  he 
might,  during  her  life,  do  many  acts  to  charge  the  lands.  2 
Black.  Com.,  120  ;  1  Washburne  Real  Property,  128.  That 
as  such  he  became  the  tenant  of  the  lord  and  did  homage 
alone  ;  and  if»  after  issue,  he  made  a  feoffment  in  fee  and 
the  wife  died,  the  feoffee  would  hold  during  the  life  of  the 
husband,  and  the  heir  of  the  wife  could  not,  during  the  hus- 
band's life,  recover  the  land.  1  Coke  Litt.,  558.  That  he 
might  sell  and  convey  his  estate  or  mortgage  it  to  a  creditor. 
Central  Bank  vs.  Copeland,  18  Maryland,  320 ;  Babb  vs. 
Paley,  1  Maine,  9  ;  and  that  this  interest  would  pass  to  his 
assignee  in  insolvency,  who  could  sell  and  convey  to  the 
purchasers  a  valid  title  for  the  life  of  the  husband.  Dejar- 
uette  vs,  Allen.,  5  Grattan. 

These  common-law  principles  were  undoubtedly  in  force  in 
the  District  of  Columbia  at  the  time  of  the  death  of  Michael 
Shanks,  as  they  were  the  law  in  Maryland  on  the  29th  of 
February,  1801,  and  no  intervening  acts  of  Congress  had 
changed  or  modified  their  operation  within  the  District  of 
Columbia.  Anderson  vs.  Tydings,  8  Maryland,  443  ;  Logan 
vs.  McGill,  8  Maryland,  420 ;  Rice  vs.  Hoffman,  35  Mary- 
land, 350. 

2.  The  next  inquiry  is,  was  this  estate  of  John  Hitz  such 
an  interest  as  might  be  seized  and  sold  under  execution  at 
common  law  for  the  payment  of  his  debts  ? 

The  answer  to  this,  upon  all  the  authorities,  must  again 
be  in  the  affirmative. 

Says  Chacellor  Kent :   "The  husband  has  an  interest  in 
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the  freehold  estateB  of  his  wife,  which  may  be  seized  and 
sold  on  execution  ;  and  if  the  assignee  or  creditor  of  the 
husband,  who  takes  possession  of  the  estate  on  a  sale  on 
execution  of  his  freehold  interest,  commits  waste,  the  wife 
has  an  action  against  him  in  which  the  husband  must  join ; 
for  though  such  assignee  succeed  to  the  husband's  rights  to 
the  rents  and  profits,  he  cannot  commit  waste  with  impunity •'' 
See  also  Dejarnette  V8.  Allen,  5  Grattan. 

The  effect  of  a  levy  and  sale  of  the  husband's  interest  is 
the  same  as  that  of  a  conveyance  by  him  which  would  pass 
the  freehold  leaving  the  reversion  in  his  wife.  1  Maine,  6  ; 
18  Pick.,  23 ;  2  Kent,  131 ;  see  also  the  numerous  cases 
cited  in  Herman  on  Executions,  184.  This  doctrine  has  been 
repeatedly  asserted,  totidem  verbis y  by  the  courts  of  Maryland* 
Anderson  vs,  Tydings,  8  Maryland,  427 ;  Logan  vs.  McGill, 
8  Maryland,  470. 

The  legislature  of  that  State,  to  abate  the  hardship  of  the 
possible  ejection  of  the  wife  under  such  a  sale  from  her  own 
inherited  landed  estate,  passed  the  statute  of  1841,  ch.  161  ; 
and  in  reference  to  the  state  of  the  law  as  thereafter  exist- 
ing, the  court  says,  in  Rice  vs.  Hoffman,  86  Maryland,  844 : 
^'This  interest  of  the  husband  (his  curtesy  initiate)  waa  liable 
to  be  taken  in  execution  and  sold  at  any  time  for  his  debts 
until  the  act  of  1841,  ch.  161,  which  provided  'that  no  real 
estate  hereafter  acquired  by  marriage  shall  be  liable  to  exe- 
cution during  the  life  of  the  wife  for  debts  of  the  husband.* 
The  effect  of  this  act  was  not  to  destroy  the  tenancy  by  the 
curtesy,  but  to  suspend  the  right  of  execution  on  the  part  of 
the  husband's  creditors  during  the  life  of  the  wife." 

8.  There  is  no  such  statute  in  force  here  postponing  the 
right  to  sell  under  an  execution  levied  upon  the  curtesy  in- 
terest of  the  husband.  But  it  is  insisted  upon  behalf  of 
Mrs.  Hitz  that  the  act  of  Congress  of  the  10th  of  April, 
1869,  took  away  all  rights  of  the  husband  in  the  real  estate 
of  his  wife,  and  exempted  it  from  all  responsibility  for  his 
debts  as  well  in  the  past  as  for  the  future. 

Is  this  contention  well  founded,  is  the  next  inquiry? 

This  real  estate,  as  we  have  seen,  descended  to  Mrs.  Hitz 
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in  1864,  after  the  marriage  and  birth  of  children  alive,  and 
whatever  were  the  husband's  rights  under  the  existing  law^ 
they  were  unquestionably,  vested  in  him  before  1869,  when 
this  statute  was  passed. 

These  rights  could  be  destroyed  by  the  act  of  1869  only 
upon  the  theory,  1st,  that  the  statute  is  to  be  construed 
retroactively,  and,  2d,  that  if  this  construction  is  to  be  given 
to  it,  it  was  competent  for  Congress  to  pass  a  law  destroying 
the  vested  rights  of  John  Hitz  as  tenant  by  the  curte&y 
initiate,  and  transfer  them  to  his  wife,  and  thus  remove 
them  beyond  the  execution  of  the  complainants. 

In  our  opinion,  neither  of  these  propositions  is  maintainable. 

The  act  as  codified  in  section  727  of  the  Revised  Statutes 
of  the  District  of  Columbia,  is  in  these  words:  "In  the 
District  the  right  of  any  married  woman  to  any  property, 
personal  or  real,  belonging  to  her  at  the  time  of  marriage, 
or  acquired  during  marriage  in  any  other  way  than  by  gift 
or  conveyance  from  her  husband  shall  be  as  absolute  as  if  she 
were  not  married,  and  shall  not  be  subject  to  the  disposal  of 
her  husband  nor  be  liable  for  his  debts." 

The  language  of  the  section  is  peculiar.  It  is  elliptical  in 
form,  for  according  to  its  literal  phraseology  it  is  "  the  right 
of  any  married  woman  to  any  property"  which  "shall  not 
be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 
his  debts;"  and  not  the  property  itself.  But  assuming  that 
this  peculiar  phraseology  does  not  afiect  its  meaning,  it 
seems  to  be  plain  that  no  assertion  to  the  contrary  can  be 
sustained,  that  the  lawmaking  power  did  not  in  words  declare 
that  the  statute  should  be  retroactive  in  any  of  its  features, 
and  if  such  an  interpretation  is  to  be  given  to  it  it  can  only 
be  eflfected  by  judicial  construction.  It  is  manifest  that  all 
the  other  provisions  of  the  statute  which  are  incorporated 
in  the  three  following  sections,  viz.:  the  power  given  the 
wife  to  convey  or  devise  her  property  as  a  feme  sole — to 
contract  and  sue,  and  be  sued  in  her  own  name — and  the 
right  of  the  creditor  to  enforce  the  collection  of  judgments 
recovered  against  her  by  execution  against  her  separate 
estate,  are  all  of  prospective  operation  merely.    To  construe 
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this  portion  of  the  law  retrospectively,  therefore,  would  be 
inconsistent  with  the  manifest  import  of  the  residue  of  the 
statute  5  and  some  strong  reason  should  be  shown  for  adopting 
such  a  construction.  The  wholesome  principles  controlling 
<;ourt6  in  their  construction  of  statutes  in  this  particular  ai;e 
well  expressed  in  Williams  vs.  Johnson,  80  Md.,  507  :  '*It  is 
a  sound  rule  of  construction,  founded  on  the  wisdom  of  the 
common  law,  that  whenever  a  statute  is  susceptible,  without 
doing  violence  to  its  express  terms,  of  being  understood 
either  prospectively  or  retrospectively,  courts  of  justice 
invariably  adopt  the  former  construction.  A  statute  ought 
not  to  have  a  retroactive  operation,  unless  its  words  are  so 
<;lear,  strong  and  imperative  that  no  other  meaning  can  be 
annexed  to  them,  or  unless  the  intention  of  the  legislature 
-could  not  be  otherwise  satisfied.  And  especially  ought  this 
rule  to  be  adhered  to  when  such  a  construction  would  alter 
the  pre-existing  situation  of  parties,  or  would  affect,  or 
interfere  with  their  antecedent  rights." 

It  cannot  be  said  that  the  retrospective  construction  con- 
tended for  is  the  only  one  "  that  can  be  annexed  to  the 
words.''  On  the  contrary,  the  construction  naturally  arising 
out  of  the  plain  import  of  the  language,  less  in  derogation 
with  the  then  existing  law,  and  producing  none  of  the 
injurious  effects  upon  the  situation  of  parties,  so  deprecated 
by  the  courts,  is  that  which  would  hold  that  the  statute 
Applies  only  to  the  case  of  persons  who  should  thereafter 
marry,  and  has  no  operation  upon  the  circumstances  of  those 
who  may  have  been  manned  before  the  passage  of  the  law. 
If  the  statute  should  be  construed  retrospectively  it  is  diffi- 
<;ult  to  see  where  its  embarrassing  effects  would  cease. 

The  first  obvious  result  would  have  been  to  divest  the 
^tate  of  every  husband  then  within  the  District  of  Colum- 
bia, in  whom  at  that  time  a  tenancy  by  the  curtesy  was 
vested.  Such  an  interest  might  have  been  the  property  of 
the  possessor  for  half  a  century;  the  sole  support  of  an  aged 
man  who,  while  in  prosperity,  might  have  spent  his  substance 
in  promoting  his  wife's  comfort,  and  whose  generosity  may 
have  placed  in  her  the  title  to  the  land.    Without  warning, 
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by  this  construction  of  the  law,  he  would  be  turned  out  of 
»  his  possession  and  compelled  to  surrender  it  to  others,  per- 
haps entire  strangers  to  him. 

Again,  if  the  property  of  the  wife,  thenceforth,  was 
literally  no  longer  to  be  liable  for  the  debts  of  the  husband, 
might  it  not  be  equally  well  contended  that  the  joint  mort- 
gages or  deeds  of  trust  of  husband  and  wife  given  to  secure 
his  debts  would  in  like  manner  be  discharged  ?  The  hus- 
band's curtesy  interest,  before  the  date  of  the  act,  could  be 
mortgaged  to  pay  his  debts.  If  his  estate  was  confiscated 
by  the  statute,  would  the  mortgage  upon  this  confiscated 
interest  remain  in  force? 

If  Congress  had  designed  the  adoption  of  a  policy  pro- 
ductive of  such  grave  consequences,  is  it  not  reasonable  ta 
suppose  it  would  at  least  have  made  use  of  language  demon- 
strating, by  the  introduction  of  a  few  words,  that  the  law 
was  intended  to  apply  to  cases  where  marriages  had  been 
contracted  before  the  enactment  of  the  law  as  well  as  to 
those  to  be  contracted  afterwards. 

In  the  case  of  Herbert  vs.  Gray,  40  Md.,  580,  it  was  de- 
cided that  the  act  of  1872  which  provided  "  that  a  married 
woman  may  be  sued  jointly  with  her  husband,  on  any  note, 
&c.,  which  she  maj'  have  executed  jointly  with  her  husband,'^ 
applied  only  to  such  instruments  executed  after  the  passage 
of  the  act.  The  court  pointed  out  that  the  language  of  the 
law  was  not  "  which  she  may  heretofore  have  executed,"  but 
the  words,  "  which  she  may  have  executed,^^  must  according  ta 
the  settled  canons  of  construction,  be  taken  to  apply  to  the 
time  of  beginning  the  suit,  and  not  of  the  passage  of  the 
law.  The  headnote  to  the  case  of  De  Hart  vs.  Dean,  2  Mac 
Arthur,  60,  distinctly  states  that  the  General  Term  there 
held  that  this  provision  of  the  statute  should  receive  only  a 
prospective  construction.  This  particular  expression  does 
not  appear  in  either  of  the  opinions  in  that  case,  or  we 
should  have  been  content  to  rest  our  decision  upon  that  case 
alone.  But  we  are  well  satisfied  that  the  syllabus  of  the 
case  announces  the  proper  construction  of  the  act.  Such,  too, 
appears  to  be  the  view  of  the  Supreme  Court  of  the  United 
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States  as  to  this  statute^  as  expressed  in  the  case  of  Sykes  vs. 
Chad  wick,  18  Wallace,  148,  where  the  Court  say:  "The 
sole  object  of  the  statute  was  to  prevent  the  husband  from 
acquiring  such  an  interest  in  his  wife's  property."  But  if 
the  words  of  the  statute  could  reasonably  be  construed  to 
bear  this  interpretation,  we  are  of  opinion  that  such  a  pro- 
vision would  have  been  beyond  the  Constitutional  power  of 
Congress.  Its  effect  would  have  been  a  general  confiscation 
of  the  vested  rights  of  property  in  every  man  holding  as 
tenant  by  the  curtesy  within  the  District  of  Columbia,  by  a 
mere  Congressional  edict,  in  the  face  of  the  Congressional 
provision  which  declares  that  Congress  shall  not  deprive  a 
citizen  of  life,  liberty  or  property  without  due  process  of 
law,  which,  according  to  Lord  Coke,  means  the  old  law  of 
the  land.  The  general  principle  that  a  statute  which 
attempts  to  confiscate  the  property  of  a  citizen,  or  surren- 
der it  to  another,  without  trial  or  judgment,  is  rather  a 
sentence  than  a  law,  and  is  as  entirely  at  variance  with  the 
first  principles  of  natural  justice  and  of  the  'social  compact 
as  with  inhibitions  of  the  Constitution,  is,  of  course,  too 
firmly  fixed  to  need  enforcement  by  authority.  But  a  mul- 
titude of  well-considered  cases  show  that  the  principle  has 
been  applied  by  the  courts  to  special  laws  attempting  to 
interfere  with  the  vested  rights  of  the  husband  in  his  wife's 
land.  Its  application  is  verj-  clearly  vindicated  in  the  case 
of  Rose  vs.  Sanderson,  88  III.,  243.  The  legislature  of  that 
State  enacted  a  law  which  declared  that  all  property,  both 
real  and  personal,  belonging  to  any  married  woman  as  her  sole 
and  separate  property,  &c.,  shall,  notwithstanding  her  cover- 
ture, be  and  remain,  during  coverture,  her  sole  and  separate 
estate  under  her  sole  control,  &c.,  and  not  be  subject  to  the 
disposal  or  interference  of  her  husband,  and  be  exempt  from 
execution  for  his  debts.    The  Court  says  : 

"  Can  a  life  estate  once  vested  in  the  husband^  be  possibly 
considered  as  coming  under  the  description  of  property  be- 
longing to  any  married  woman  as  her  sole  and  separate 
property?  That  is  to  say,  can  the  property  of  one  person  be 
justly  described  as  ^  belonging  to '  another?    This  would  be 
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simply  a  contradiction  in  terms.  Yet  when  this  law  was 
passed,  the  property  in  controversy,  to  wit,  the  life  estate  of 
the  husband  levied  on,  was  as  completely  his  as  if  his  wife, 
before  he  married,  had  owned  it  and  conveyed  it  to  him  for  a 
valuable  consideration." 

See,  among  many  authorities,  2  Bishop  on  Rights  of 
Married  Women,  Sec.  48  ;  Westervelt  vs.  Gray,  12  N. 
T.,  212. 

Indeed,  there  can  be  found  no  statement  to  the  contrary 
in  any  text-book  of  authority,  and  we  have  been  referred 
only  to  a  solitary  case  clearly  in  opposition  to  this  uniform 
course  of  decision — that  of  Ruyh  vs.  Ottenheimer,  6  Oregon, 
231.  There  can  be  no  question  that  this  decision  is  directly 
in  opposition  to  the  doctrine  here  announced,  and  the  court, 
in  its  opinion,  admits  that  such  is  the  case,  and  bases  its 
judgment  upon  the  peculiar  circumstances  attending  the 
settlement  of  that  country.  The  court  refers  to  the  pre- 
vailing custom  when  patents  were  issued  to  settlers,  to  enter 
one-half  the  l&nd  in  the  name  of  the  wife  ;  and  declares 
that  this  recognition  of  an  equal  right  of  the  wife  in  her 
property  was  interwoven  with  the  texture  of  society  in  that 
community.  They  further  say  the  constitution  was  made 
by  rough  settlers  who  had  been  accustomed  to  recognize  this 
well-nigh  universal  tenure  of  the  lands  in  the  Territory,  and 
who  must  have  understood  that  the  language  they  thus  in- 
troduced in  their  constitution  was  to  aft'ect  all  lands  in  the 
State,  whenever  acquired.  It  may  be  that  this  judgment 
may  be  maintained  for  the  future  as  an  authority  in  Oregon, 
but  we  can  hardly  suppose  it  could  be  taken  as  in  force  in 
any  other  community  in  the  country,  and  it  would  be  inex- 
cusable in  a  community  like  this  in  which  we  live,  to  depart 
from  the  well-ascertained  landmarks  of  the  law  in  deference 
to  any  such  novel  ruling,  confessedly  founded  upon  peculiar 
conditions  of  society  existing  only  in  the  jurisdiction  where 
the  opinion  was  announced.  The  case  stands  as  a  legal 
Melchisedek,  without  pedigree  or  descendant. 

We  are  referred  in  the  brief  of  the  counsel  of  Mrs.  Hitz, 
to  the  act  of  Congress  of  19th  June,  1860,  which  declares 
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that  the  power  was  thereby  conferred  upon  the  courts  of  the 
District  in  all  cases  where  a  divorce  is  granted,  "to  award 
to  the  wife  such  property,  or  the  value  thereof,  as  she  had 
when  she  was  married,  or  such  part,"  &c.,  "  as  the  court  may 
deem  reasonable;"  and  it  was  insisted  that  if  Congress 
possessed  the  power  to  pass  a  law  granting  such  power  to  a 
court,  it  must  equally  possess  the  authority  to  divest  the 
husband's  title,  without  the  intervention  of  a  court.  It 
would  be  sufficient  to  remark  that  no  such  power  can  now 
be  claimed  to  reside  in  the  courts  of  the  District,  as  the 
provision  in  question  was  studiously  excluded  from  the 
Revised  Statutes  of  the  District  of  Columbia,  although 
every  other  sentence  of  the  act  of  1860  on  the  subject  of 
divorce  is  carefully  retained;  and  this  would  seem  to  aftbrd 
strong  evidence  of  legislative  construction  of  -the  impolicy, 
if  not  of  the  unconstitutionality  of  the  provision  in  question. 
But  if  the  provisions  were  still  in  force,  the  question  would 
remain,  whether  it  was  designed  to  affect  property  acquired 
under  antecedent  mannages,  and  its  construction,  therefore, 
would  present  a  second  case  for  intei'pretation  more  obscure 
than  that  under  examination — ignotum  per  ignotius  illusirare. 

In  so  far  as  the  original  statute  professed  to  recognise  any 
power  in  the  courts  to  make  such  provision  in  cases  of 
divorces  a  mensa  et  thoro,  it  was  clearly  without  the  sanction 
of  the  recognised  principle  attending  divorces  a  vinculo,  as 
was  declared  in  the  case  of  Stephens  vs.  Tolly,  Croke  Eliz.,  908. 

In  Greenly's  case,  8  Coke,  72,  it  was  decided  upon  the 
proper  construction  of  the  32d  Henry  VIII,  ch.  25,  that 
where  a  husband  aliens  and  is  afterward  divorced  causa  pre- 
contractus,  or  for  any  other  cause  that  dissolves  the  marriage,  a 
vinculOy  the  wife's  rights  are  reinstated  and  she  may  enter. 
But  this  is  upon  the  express  ground  that  the  sole  basis  of 
the  husband's  right  is  the  marriage;  that  his  right  exists 
only  in  privity,  and  on  a  divorce,  which  totally  dissolve  the 
marriage  ab  initio^  all  privity  between  them  is  at  an  end,  and 
he  has  no  more  claim  than  any  other  stranger  to  intermeddle 
with  her  estate.  Cooley's  Const.  Lira.,  286;  Wright  vs. 
Wright,  2  Md. 
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Cases  were  also  cited  to  show  that  legislatures  have  passed 
laws  modifying  the  existing  provisions  respecting  dower, 
which  have  been  sustained  by  the  courts,  as  implying  a 
similar  power  with  respect  to  curtesy  interests.  But  the 
distinction  between  the  two  cases  is  quite  plain,  and  is  well 
explained  in  Cooley's  Constitutional  Limitations,  p.  361. 
The  potential  right  of  dower  during  the  life  of  the  husband 
is  a  mere  expectancy  which  may  never  be  realized  or  pos- 
sess an  actual  existence.  Until  it  is  vested,  after  the 
husband's  death,  and  perhaps  not  until  it  has  been  actually 
assigned,  it  cannot  be  considered  as  an  estate  at  all,  and 
there  can  be  no  pretence  of  rested  rights  in  connection  with 
it.  Whereas  with  respect  to  tenancy  by  the  curtesy  initiate, 
we  have  seen  it  occupies  the  position  of  all  other  vested 
estates,  and  is-  entitled  to  the  same  immunity  from  confisca- 
tion without  due  process  of  law. 

After  the  widow's  right  of  dower  has  been  vested  in  her, 
the  legislature  could  no  more  deprive  her  of  it  by  statute 
than  they  could  condemn  her  to  death  without  accusation 
or  hearing. 

It  is  clear,  therefore,  in  our  opinion,  that  the  married 
woman's  act  does  not  interfere  with  the  judgment. 

4.  But  it  is  insisted  upon  the  part  of  Mrs.  Hitz  that  the 
lien  never  existed,  because  before  the  recovery  of  the  judg- 
ment Hitz  and  his  wife  had  united  in  a  conveyance  of  their 
entire  interest  in  the  land  to  Metzerott  and  Cross,  as  trustees. 

If  this  deed  is  operative  from  its  date,  of  course  this 
contention  is  correct.  But  it  is  replied  that  although  the 
execution  of  the  deed  of  trust  preceded  the  recovery  of  the 
judgment,  yet  as  it  was  not  recorded  until  after  the  entry 
of  the  judgment,  the  judgment  must  prevail  over  it;  and, 
this  objection  is  based  upon  the  provisions  of  the  statute  of 
27th  April,  1878,  which  is  in  these  following  words  : 

"All  deeds,  deeds  of  trust,  mortgages,  &c.,  and  any  instru- 
ment of  writing  which  by  law  is  entitled  to  be  recorded  in 
the  office,  &;c.,  shall  take  effect  and  be  valid  as  to  creditors 
and  as  to  subsequent  purchaser  for  valuable  consideration 
without  notice,  from  the  time  lohen  such  deed,  deed  of  trusty 
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fc.y  shaUy  after  having  been  acknowledged,  approved,  or  cer- 
tified,  as  the  case  may  be,  be  delivered  to  the  recorder  of  deeds 
for  record,  and  from  that  time  only ;  and  the  recorder  of  deeds 
shall  note  on  each  deed,  &;c.,  the  day  and  hour  when  the  same 
shall  be  received." 

This  statute  repealed  the  antecedent  laws  limiting  the 
time  for  the  recording  of  certain  deeds,  and  it  would  be  com- 
petent now  to  withhold  a  deed  of  trust  from  the  record  for 
years  without  invalidating  its  effect,  provided  the  rights  of 
creditors,  or  purchasers  without  notice,  are  not  affected 
thereby. 

The  words  of  the  statute  are  perfectly  plain.  Every  such 
deed  as  that  under  examination  shall  take  effect  and  be  valid 
from  the  time  it  shall  be  delivered  to  the  recorder  of  deeds 
for  record,  and  from  that  time  only.  The  time  of  record  of 
this  deed  was  May  13, 1879,  and  by  the  explicit  declaration 
of  the  statute, /rom  that  time  only  can  it  be  of  effect  or  valid 
agiunst  creditors  without  notice.  Two  decisons  of  the 
Supreme  Court  of  the  United  States  may  be  cited  as  showing 
the  views  entertained  by  that  court  as  to  the  effect  of  similar 
provisions  in  State  statutes. 

In  McCoy  vs.  Rhodes,  11  Howard,  140,  it  appeared  that 
McCoy  recovered  a  judgment  against  Rhodes  on  the  24th  of 
February,  1840,  and  it  was  insisted  that  this  judgment  should 
not  prevail  as  a  lien  against  a  deed  executed  by  Rhodes  on 
the  7th  of  December,  1839,  which  was  not  recorded  until  the 
10th  of  December,  1841,  after  the  rendition  of  the  judgment. 
The  court  says :  "  According  to  the  statute  law  of  Louisiana 
no  notarial  act  concerning  immovable  property  has  effect 
against  third  persons  until  the  same  shall  have  been  recorded 
in  the  office  of  the  judge  of  the  parish  where  such  property 
is  situated.  In  relation  to  third  persons  the  act  of  sale  not 
recorded  is  considered  as  void.  The  deed  being  a  notarial 
act  took  effect  the  10th  of  December,  1841,  against  the  judg- 
ment creditor,  and  as  the  lien  of  the  judgment  attached  the 
24th  of  February,  1840,  when  the  title  was  in  Rhodes,  the 
debtor,  this  deed  is  of  no  force  against  the  judgment,  nor  are 
the  subsequent  deeds  founded  upon  it." 
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In  Taylor  vs.  Doe,  13  Howard,  293,  the, court,  in  con- 
struing the  statute  of  Mississippi  upon  the  subject  of  the 
recording  of  deeds,  which  is  in  these  words :  "  Deeds  of 
trust,  &c.,  are  valid  as  against  purchasers  only  from  the 
period  at  which  they  are  delivered  to  the  proper  recording 
officer."  Held,  That  a  trust  deed  dated  21st  of  September? 
1840,  recorded  7th  of  December,  1840,  must  by  the  operation 
of  the  registry  statutes  be  inevitably  postponed  to  the  rights 
of  the  claimant  under  a  judgment  recovered  on  the  17th  of 
November  in  the  same  year.  Indeed,  any  other  construction 
of  such  provisions  would,  in  the  uniform  language  of  the 
courts,  fritter  away  the  registry  laws  and  render  them  wholly 
nugatory  as  to  creditors ;  for,  as  between  the  parties,  the 
deeds  were  good  without  recording. 

There  is  no  pretense  that  this  complainant  had  notice  of 
the  execi;ition  of  this  deed  of  trust  before  it  was  admitted  to 
record.  Indeed,  it  appears  clearly  in  proof  that  it  was  not 
intended  it  should  be  placed  upon  the  record  until  Hitz's 
indebtedness  to  the  German-American  Bank  should  be 
adjusted  ;  and  this  condition  would  certainly  have  postponed 
the  recording  beyond  the  time  when  it  was  actually  admitted 
to  record.  The  deed  was  withheld  from  the  record  by  the 
express  advice  of  Mrs.  Hitz's  counsel  for  the  purpose  of  pre- 
venting notice  of  its  execution,  with  a  view  to  allaying 
excitement  among  the  creditors  of  the  broken  bank.  The 
possible  injury  to  Hitz's  creditors  which  might  result  from 
giving  the  deed  efficacy  from  its  date  against  intervening 
creditors  must  be  apparent.  By  withholding  it  from  the 
record,  persons  advised  by  their  counsel  that  Hitz  was  seized 
of  a  valuable  interest  in  his  wife's  land  which  would  be  liable 
for  his  debts,  might  have  been  induced  to  grant  or  extend 
to  him  credit,  and  thus  incur  the  loss  of  their  debts  upon  the 
production  five  months  or  five  years  afterwards  of  a  secret 
deed  withheld  from  the  records  for  the  purpose  of  lulling 
them  into  a  false  security. 

It  is  unnecessary  to  examine  in  detail  the  other  objections 
taken  by  the  complainants  to  the  validity  of  the  deed  of 
trust  to  Metzerott  and  Cross.    Admitting  that  those  trustees 
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had  not  accepted  the  trust  actually  or  by  implication^  in  such 
wise  that  their  disclaimer,  recorded  after  the  registry  of  the 
deed,  would  be  effectual  to  discharge  them  from  the  trust, 
still  this  court  would  not  hesitate  to  sustain  the  trust  in  favor 
of  the  benficiaries,  if  otherwise  valid,  and  would  proceed  on 
application,  or  of  its  own  motion  if  necessary,  to  the  appoint- 
ment of  suitable  peraons  in  the  place  of  the  disclaiming 
trustees. 

5.  It  is  further  insisted  upon  the  part  of  the  wife  that 
notwithstanding  the  irregularities  in  the  registry  of  the 
deed,  the  judgment  created  no  lien  upon  the  curtesy  in- 
terest of  Hitz,  because  by  his  words  and  acts  he  had 
previously  disclaimed  all  interest  in  the  real  estate  of  his 
wife  ;  that  the  deed  of  December  9th,  1878,  was  but  a  mere 
formal  expression  of  his  antecedent  purpose,  and  that  the 
deed,  though  unrecorded,  should  be  sustained  as  an  effective 
settlement  by  the  husband  upon  the  wife  upon  valuable 
consideration. 

The  statements  concerning  the  supposed  disclaimer  are  to 
be  found  in  the  answer  of  Hitz,  pages  17  and  19,  in  these 
words :  *'  He  further  says  that  on  or  about  the  Ist  of 
November,  1878,  he  ceased  to  have  anything  to  do  directly, 
or  indirectly,  either  as  the  agent  of  Mrs.  Hitz,  or  otherwise, 
with  the  real  estate  or  personal  property  belonging  to  the 
said  Jane  Hitz,  by  her  inherited  from  her  father,  and  that 
he  has  not  since  that  time  in  any  wise  intei'fered  with  the 
same ;  and  he  further  says,  that  he  never  has  asserted  and 
has  never  known  or  believed  that  he  had  any  control  over, 
ownership  of,  or  estate  in,  any  of  the  property  inherited  by 
his  said  wife,  Jane  C.  Hitz,  by  virtue  of  his  marital  rela- 
tions and  does  not  seek  now  to  do  so."  Again:  "And  this 
defendant  does  not  now  assert,  and  never  has  asserted  any 
title  in  him  in  or  to  the  said  premises,  and  that  he  does  not 
now  claim  any  title  or  interest  thereto  or  therein.  He  fur- 
ther says  that  the  truth  is  that  he  never  had  anything  to  do 
with  the  title  of  Jane  C.  Hitz,  except  as  her  agent,  and  that 
separate  accounts  of  the  income  thereof  have  always  been 
kept,  thus  treating  the  property  as  her  separate  estate 
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coming  from  the  estate  of  M.  Shanks,  deceased."  In  Mrs. 
Hitz's  answer,  page  14  of  the  record,  she  states,  '^  that  on  or 
about  the  Ist  of  November,  1878,  she  assumed  exclusive 
control  over  all  her  property,  and  that  the  said  John  Hitz 
thereupon  relinquished  all  control  over  it,  and  ceased  from 
that  time  to  interfere  directly  or  indirectly  with  the  man- 
agement or  conduct  of  her  estate,  or  any  part  thereof,  &c." 

John  Hitz,  in  his  testimony,  page  S5,  says :  "  I  treated 
this  as  separate  property  always.  *  *  *  i  always  looked 
upon  myself  as  her  agent  and  had  the  right  by  courtesy  to 
control  it,  and  so  long  as  she  made  no  interference."  And 
again,  he  states,  that,  at  the  time  the  deed  was  made,  or  the 
9th  of  December,  1878,  he  controlled  the  property,  but  sur- 
rendered possession  of  it  to  her  in  November,  1878.  In  ques- 
tion 151  he  is  asked :  "Did  she  say  anything  about  getting 
rid  of  your  controlling  interest  in  the  property  ;  such  as  you 
might  have  had  or  might  assert  by  virtue  of  being  her  hus- 
band. (A.)  I  do  not  remember  anything  of  the  kind  if  she 
did.  There  may  have  been  something.  I  had  my  own 
ideas  about  that  at  the  time.  (Q.)  What  were  they?  ( A.) 
I  never  claimed  any  controlling  rights,  then  or  previous 
thereto,  to  the  title  of  the  property.  The  income  went  by 
courtesy  as  long  as  she  did  not  object  to  ray  collecting  it." 

Mrs.  Hitz,  in  her  testimony,  states  that  after  her  father's 
death  the  estate  was  managed  by  Mr.  Hitz  ;  that  she  took 
very  little  part  in  its  management ;  that  Hitz  collected  the 
rents,  and  that  in  November,  1878,  she  resumed  possession 
and  control  of  the  property  pei'sonally,  and  Hitz  then  turned 
it  over  to  her,  and  that  since  that  time  the  rents  have  been 
collected  by  her  agent,  Sherman. 

We  fail  to  see  in  this  testimony,  especially  when  taken 
in  connection  with  the  other  proof,  anything  which  could  in 
law  be  taken  as  sufficient  evidence  of  a  purpose  upon  the 
part  of  Hitz  before  the  execution  of  the  deed  of  trust  to 
disclaim  or  abandon  his  rights  in  the  real  estate  as  husband. 
But  the  authorities  agree  that  if  he  had  entertained  such 
purpose,  it  could  not  have  been  legally  effected  by  dis- 
claimer, even  in  writing.    As  the  result  of  the  authorities. 
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it  is  stated  in  1st  Washburne  on  Real  Property  (128): 
'^And  this  right  initiate,  as  well  as  the  estate  consummate, 
is  liable  to  be  taken  for  his  debts,  nor  can  he  defeat  the 
right  by  any  disclaimer  of  his  right  of  curtesy."  Among 
other  cases  in  which  this  doctrine  was  examined,  is  that  of 
Watson  V8.  Watson,  18  Conn.,  88;  in  which  a  surviving 
husband  sued  in  ejectment  to  recover  possession  from  her 
children  of  lands  left  by  his  deceased  wife.  The  children 
oflfered  in  evidence  a  written  paper  under  seal,  executed  and 
acknowledged  by  the  husband  after  the  death  of  his  wife, 
and  duly  recorded,  in  which  he  disclaimed  all  pretense  of 
right  or  claim  to  the  lands  as  against  all  persons,  and 
especially  as  against  the  children.  Upon  the  part  of  the 
husband  this  paper  was  objected  to  as  inadmissible,  and  the 
objection  was  sustained.  The  court  says:  "The  object  of 
a  disclaimer  is  to  prevent  an  estate  passing  from  a  grantor 
to  a  grantee  before  title  vested,  but  if  the  grantee  once 
assents  and  title  is  thereby  vested  in  him,  he  cannot  by  any 
subsequent  disclaimer  revest  the  title  in  the  grantor.  This 
would  be  to  make  a  disclaimer  a  deed,  which  it  is  not,  the 
object  of  a  deed  being  to  transfer  property,  and  of  a  disclaimer 
to  prevent  the  transfer.  An  heir  cannot  by  disclaimer  pre- 
vent a  title  from  vesting  in  him  ;  it  vests  immediately  upon 
the  death  of  the  ancestor.  He  cannot  by  disclaimer  cause 
the  estate  to  remain  in  the  dead  ancestor.  Nor  can  he  by 
disclaimer  transfer  the  estate  to  any  other  person  as  heir  of 
the  ancestor.  A  grantee  before  consent  can  disclaim,  and 
so  can  a  devii^  who  takes  by  grant,  to  which  assent  is 
requisite.  Does  tenant  by  the  curtesy  stand  as  heir  or  as 
purchaser?  It  is  an  estate  thrown  upon  the  tenant  by  the 
curtesy  by  operation  of  law.  It  partakes  rather  of  the 
character  of  an  estate  acquired  by  descent.  Like  the  heir, 
he  cannot,  by  refusing  to  take  it,  cause  it  to  remain  in  the 
wife,  nor  can  he  by  disclaimer  transfer  it  to  others.  The 
estate  thus  vested  in  him  becomes  immediately  liable  for 
his  debts,  and  he  cannot,  by  any  refusal  to  take  the  property, 
defeat  the  claims  of  his  creditors." 
11 
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The  unrecorded  deed  then  derives  no  validity  from  the 
supposed  disclaimer  of  title  by  acts  in  pais. 

6.  But  it  is  further  insisted  upon  the  part  of  Mrs.  Hitz^ 
that  the  deed  to  Metzerott  and  Cross  was  not  voluntary 
and  fraudulent  as  to  creditors,  but  was  founded  upon  valua- 
ble and  meritorious  considerations  which  will  prevail  even 
against  a  judgment  recovered  before  the  record  of  the  deed. 
And  the  attempt  is  made  to  assimilate  the  present  to  those 
cases  in  which  hanafide  sales  with  payment  of  the  considera- 
tion, but  without  conveyance,  are  allowed  over  a  subsequent 
judgment  against  the  vendor  still  holding  the  legal  title. 

The  consideration  named  in  the  deed  of  trust  is  one  dollar,, 
and  it  is  attempted  to  show  against  the  objection  of  the 
complainant  that  it  was  executed  in  fact  upon  very  diii'erent 
inducements.  It  is  settled  that  it  is  not  permissible  to  show 
that  the  real  consideration  was  different  in  kind  from  that 
mentioned  in  the  deed.  Thus  in  the  case  of  Sewell  vs. 
Baxter,  8d  Md.  Chancery  Decisions,  454,  the  chancellor 
said:  "The  deed  upon  its  face  is  voluntary,  the  nominal 
consideration  of  $5  mentioned  in  it  being  introduced  sim- 
ply to  give  it  the  character  of  a  bargain  and  sale."  And  he 
proceeds  to  declare  that  it  is  not  competent  for  the  grantee 
to  show  by  parol  that  it  was  not  a  voluntary  settlement  by 
her  father  upon  her,  but  that  the  land  was  purchased  and 
paid  for  by  her  father  with  her  money. 

The  admission  of  such  evidence  would  be  doubly  dangerous 
where,  as  in  the  present  case,  it  consists  of  the  testimony  of 
the  grantors  in  the  deed,  the  husband  and  wife,  endeavoring 
to  change  and  contradict  its  averments  in  the  interest  of 
their  own  equitable  grantee,  the  wife  herself.  Unless  we 
are  to  suppose  that  the  furnace  of  financial  aflBliction  would 
consume  away  the  innate  dross  of  human  nature,  the  cred- 
itors or  others  outside  of  the  benefits  created  by  the  deed 
might  as  well  despair  of  any  result  at  variance  with  the 
present  wishes  of  the  witnesses  who  are  at  once  the  grantors 
and  the  grantee. 

On  the  other  hand  it  is,  of  course,  admissible  to  show  that 
the  true  consideration  was  different  in  amount  from  that 
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mentioned,  provided  it  be  not  different  in  kind.  But  '^  where 
the  deed  purports  to  be  upon  a  money  consideration,  it  can- 
not be  shown  that  money  did  not  constitute  the  consideration, 
or  if  voluntary,  or  on  consideration  of  marriage  or  the  like, 
it  cannot  be  shown  that  the  consideration  was  a  moneyed 
one."    Mayfield  vs.  Gilman,  31  Md.,  240. 

The  admissibility,  therefore,  of  such .  evidence  must  be 
tested  by  the  principle  just  mentioned. 

Mrs.  Hitz,  one  of  the  grantors  and  the  equitable  grantee,, 
in  her  answer,  in  reply  to  the  charges  of  the  bill  that  the 
conveyance  was  voluntary  and  fraudulent  against  the  com- 
plainant and  others,  says,  that  having  discovered  that  the 
greater  portion  of  her  inheritance  had  been  lost  or  appropri- 
ated by  John  Hitz,  she  assumed  exclusive  control  over  her 
property  about  the  1st  of  November,  1878,  and  that  in  order 
to  remedy  in  part  the  wrong  so  inflicted  upon  her  through 
the  misappropriations  and  mismanagement  of  her  property  by 
her  husband,  the  said  deed  of  trust  was  made  and  executed. 

John  Hitz,  the  other  grantor,  in  his  answer,  says  that  hitj 
wife,  at  his  request,  joined  in  the  conveyance  in  fee  simple 
to  Mattingly  and  Prentiss  of  certain  other  valuable  property, 
previously  conveyed  by  him  to  Hatch,  in  consideration  and 
upon  condition  that  he  would  execute  in  due  form  of  law 
the  conveyance  to  Metzerott  and  Cross.  And  that  she  also 
conveyed  her  dower  right  in  such  property  as  stood  in  the 
name  of  John  Hitz  to  Benjamin  U.  Keyser,  at  the  urgent 
request  of  the  defendant,  John  Hitz,  to  secure  the  payment 
of  any  balance  that  might  be  found  due  to  the  bank ;  and 
he  also  averred  "  that  other  and  more  valuable  considerations 
for  the  executions  of  the  said  deed  existed  at  the  time." 

Metzerott,  one  of  the  grantees,  declared  that  the  deed  was 
delivered  as  an  escrow  to  be  held  and  not  delivered  to  Mrs. 
Hitz  until  all  the  transactions  of  Hitz  with  the  German 
Bank  had  been  settled,  and  that  it  was  placed  on  record  by 
Mrs.  Hitz  in  breach  of  her  agreement  with  the  trustees. 

The  evidence  of  Mrs.  Hitz  states  that  she  was  not  satisfied 
with  the  way  in  which  her  property  had  been  managed,  and 
that  she  made  it  a  condition  of  her  writing  in  the  deed  to 
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Keyser  ( meaning  to  Mattingly  and  Prentiss)  of  the  New  York 
House,  that  the  residue  of  her  estate  should  be  conveyed  to 
trustees.  She  is  asked  :  "  Will  you  state  upon  what  other 
considerations  in  addition  to  this  New  York  House  this  con- 
veyance was  made  to  you,  as  you  understand  it?"  She  states 
in  reply  :  "  Well,  I  don't  know  what  other  consideration 
there  was.  (Q).  There  was  no  other  consideration  than  the 
exchange  of  the  New  York  House — ^your  deed  of  that? 
(A).  That  was  all." 

John  Hitz,  on  his  examination,  when  asked  to  state  upon 
what  consideration  and  under  what  circumstances  that  con- 
veyance was  made,  replies  :  "The  consideration  was  an 
obligation  on  her  part  that  she  would  sign  a  conveyance  of 
the  property  on  Pennsylvania  avenue,  corner  Jackson  Hall 
Alley." 

Metzerott,  in  his  testimony,  says  Mr.  Walter  Cox  was  at 
that  time  Mrs.  Hitz's  counsel,  and  Mrs.  Hitz  told  me  she 
asked  Mr.  Cox  what,  after  Mr.  Hitz's  debts  were  all  paid, 
and  if  anything  was  left  of  her  property,  could  be  done  to 
protect  that  so  that  it  could  not  be  touched  at  any  future 
day  for  the  debts  which  he  might  create.  She  stated  that 
Mr.  Cox  advised  her  that  she  should  get  him  to  execute 
such  a  deed  in  her  favor  to  a  trustee,  or  to  two  trustees, 
friends  of  hers,  and  she  asked  me  whether  I  would  consent 
to  act  as  such.  This  occurred  in  my  store  a  short  time  after 
the  failure  of  the  German  American  Bank  and  before  the 
deed  was  made.  I  told  her  of  course  it  was  understood  that 
that  paper  was  not  to  go  on  record  until  all  matters  were 
settled,  and  she  said  that  Mr.  Cox  told  her  that  the  paper 
would  not  go  on  record  until  all  present  claims  against  Mr. 
Hitz  had  been  settled  up.  That  was  before  the  paper  was 
executed.  That  he  then  went  to  Mr.  Cox's  house  with  her, 
and  Mr.  Cox  then  said  that  that  paper  would  have  no 
effect  and  would  create  a  very  bad  impression  if  it  was 
placed  on  record,  that  it  could  not  be  of  any  effect,  but  that 
it  was  an  excellent  thing  for  the  future." 

The  dates  of  the  deeds  are  important,  the  deed  of  trust 
to  Metzerott  and  Cross  bearing  date  of  the  9th  of  December, 
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1878,  and  that  to  Keyser  of  potential  right  of  her  dower  in 
her  husband's  land  was  executed  2d  of  November,  1878  ;  and 
that  to  Mattingly  and  Prentiss  of  the  New  York  House  of 
the  property  previously  conveyed  by  her  husband  to  Hatch, 
bears  date  18th  December,  1878  ;  no  two  of  the  deeds  were 
executed  contemporaneously. 

Upon  a  careful  consideration  of  the  whole  testimony,  we 
cannot  arrive  at  the  conclusion  that  the  evidence  sustains 
the  allegation  in  Mrs.  Hitz's  answer  that  the  deed  was  given 
to  reimburse  her  for  her  husbuand's  former  extravagances, 
or  the  different  assertion  in  her  testimoney  that  it  was  given 
upon  no  other  consideration  than  that  she  should  contempo- 
raneously execute  a  deed  of  the  New  York  House,  nor  that 
it  sustains  the  averment  in  the  answer  of  John  Hitz  that 
the  consideration  was  the  execution  of  the  hotel  deed — the 
release  of  her  dower  in  the  lands  of  Hitz  and  other  valuable 
considerations.  On  the  contrary  we  think  the  effect  of  the 
evidence  is  to  sustain  the  further  statement  in  Hitz's  answer, 
(page  18)  and  in  his  evidence,  page  69,  and  in  Metzerott's 
evidence;  that  the  purpose  of  the  wife  was  to  save  her 
property  from  further  entanglement  by  removing  it  entirely, 
if  possible,  from  her  husband's  control,  and  from  liability  for 
his  future  debts. 

And  this  is  altogether  in  consonance  with  the  language  of 
the  deed  itself,  prepared  by  eminent  counsel  (according  to 
Metzerott's  evidence),  at  the  request  of  Mrs.  Hitz  for  the 
protection  of  her  property,  thereafter,  if  the  existing  debts 
of  her  husband  should  all  be  paid,  from  any  future  indebted- 
ness on  his  part. 

The  deed  of  trust  to  Metzerott  and  Cross  then  was  a 

voluntary  settlement  by  John  Hitz  of  his  existing  vested 

interest  as  tenant  by  the  curtesy  imiiaiey  for  the  benefit  of 
his  wife. 

But  such  a  voluntary  conveyance  from  a  husband  to  his 
wife,  so  far  as  the  same  is  in  derogation  of  the  rights  of 
subsisting  creditors,  in  the  eye  of  the  courts  is  fraudulent 
and  void.    Hermann  on  Executions,  sec.  134. 

It  is  with  no  idea  that  a  word  of  authority  can  be  supposed 
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necessary  in  support  of  so  manifest  a  proposition,  that  I  refer 
to  the  case  of  Vanduzen  vs.  Vanduzen,  6th  Paige  Ch.,  866, 
but  I  quote  from  the  opinion  of  Chancellor  Walworth  because 
it  so  well  expresses  the  feelings  which  have  inspired  me  in 
the  examination  of  this  case. 

In  that  case  the  bill  was  filed  by  a  wife  against  a  worth- 
less husband  and  his  creditors  for  an  injunction  to  prevent 
a  sale  under  judgments.  It  charges  that  the  judgments 
were  recovered  for  money  won  at  cards,  though  this  was 
denied.  The  chancellor:  "Neither  do  I  think  it  competent 
for  the  wife  in  such  a  case  as  this  to  impeach  the  considera- 
tion of  a  judgment  recovered  against  her  husband,  unless 
she  can  also  satisfy  the  court  that  the  judgment  is  the  result 
of  collusion  or  conspiring  between  her  husband  and  mere 
nominal  creditors  to  deprive  her  and  her  children  of  an 
equitable  right  to  a  provision  for  a  support  out  of  her  prop- 
erty. There  is  no  doubt  that  the  husband  has  ruined  him- 
self by  gaming,  and  if  his  interest  as  tenant  by  the  curtesy  in 
his  wife's  real  estate  is  sold  on  execution  upon  this  judgment, 
his  wife  and  children  will  be  left  without  any  means  of 
support  during  his  Ufe. 

"  In  the  case  under  consideration,  with  the  strongest  desire 
to  protect  if  possible  this  unfortunate  wife  and  her  helpless 
children,  who  are  about  to  be  reduced  to  beggery  in  conse- 
quence of  the  husband's  improper  conduct,  aided  by  his 
creditors,  I  have  not  been  able  to  find  any  principle  either 
of  law  or  equity  which  can  authorise  this  court  to  interfere 
with  the  husband's  legal  estate  as  tenant  by  the  curtesy 
initiate  in  the  wife's  real  property,  so  as  to  place  it  beyond 
his  reach  and  the  reach  of  his  creditors." 

7.  It  is  also  claimed  that  this  court  in  the  present  case 
should  restrain  the  creditor  from  realizing  his  claim  by  the 
sale  of  the  husband's  curtesy  interest  in  his  wife's  land,  until 
a  suitable  provision  should  first  be  made  out  of  the  interest 
they  expect  to  sell,  for  the  benefit  of  the  wife  and  her  children, 
in  view  of  the  wasteful  manner  in  which  the  husband  has 
dealt  with  her  estate. 

The  cases  cited  in  support  of  this  contention  refer  to  the 
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action  of  courts  of  chancery  in  securing  what  is  called  the 
wife's  equity  to  a  reasonable  provision  out  of  her  estate,  but 
they  are  not  at  all  applicable  to  the  present  case.  The  wife's 
equity  relates  only  to  her  right  to  a  provision  out  of  the 
claims  of  the  husband  upon  the  wife's  property  in  action. 
According  to  Chancellor  Kent,  Vol.  2,  (141),  the  wife's 
equity  only  attaches  upon  that  part  of  her  personal  property 
in  action  which  the  hasband  cannot  acquire  without  the 
assistance  of  a  court  of  equity.  If  the  husband  or  his 
assignee  has  already  reduced  the  property  into  possession  a 
court  of  equity  does  not  interfere. 

In  Mitchell  vs.  Lanier,  9  Humphreys,  148,  where  the  wife 
made  this  claim  against  her  husband  and  his  creditors  in  a 
case  of  great  hardship,  the  Court  of  Appeals  of  Tennessee 
says : 

"  The  wife's  right  to  an  equitable  provision  out  of  the 
estate,  against  her  husband  and  his  creditors,  ceases  when 
the  husband  obtains  possessions  of  the  estate.  In  the  case 
before  us  the  husband  has  been  long  in  possession,  and,  as  a 
tenant  by  the  curtesy,  is  entitled  to  a  life  estate  therein. 
Upon  the  whole  we  are  constrained  to  say  there  is  no  reported 
case,  nor  is  there  any  principle  recognized  by  a  court  of 
•chancery  by  which  the  relief  asked  can  be  sustained." 

In  the  present  proceedings  Hitz  is  not  seeking  the  aid  of 
a  court  of  chancery  to  obtain  possession  of  his  mfe^s  estate. 
He  had  been  seized  of  this  vested  estate  since  the  death  of 
Michael  Shanks  in  1864.  The  complainant  is  a  creditor  who 
was  authorized  to  trust  him  upon  his  long  possession  of  this 
curtesy  interest,  of  fourteen  years  duration  when  this  note 
was  given.  The  bank  is  not  here  seeking  to  seize  the  prop- 
erty of  the  wife,  but  to  sell  the  interest  of  the  husband  in 
her  lands,  belonging  to  him  as  firmly  under  the  laws  of  the 
country  as  if  his  wife  and  her  father  had  conveyed  it  to  him 
before  the  marriage. 

8.  The  circumstance  brought  to  our  attention  that  the 
credit  was  not  given  by  the  bank  to  Hitz  until  after  the 
passage  of  the  act  of  1869,  and  that,  therefore,  the  bank 
was  warned  of  the  purpose  of  Congress,  and  should  not  be 
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allowed  to  look  to  this  property  for  payment,  is  quite  imma- 
terial. What  did  the  act  of  1869  advise  these  creditors? 
Properly  construed,  according  to  the  unmistakable  canons  of 
interpretation,  it  clearly  told  all  the  world  that  Hitz's  curtesy 
continued  to  be  liable  for  his  debts  notwithstanding  the 
passage  of  that  act ;  and  the  fact  that  they  trusted  him 
after  the  passage  of  the  act  of  1869,  is  therefore  as  power- 
less to  defeat  their  lien  as  would  be  the  fact  that  they  had 
trusted  him  after  the  passage  of  that  act  upon  the  faith  of 
property  acquired  by  him  by  inheritance  or  by  hard  labor 
before  their  eyes.  One  of  these  descriptions  of  property 
was  just  as  fully  liable  for  his  debt  before  the  passage  of  the 
act  of  1869  as  the  others,  and  they  all  remained  equally 
liable  after  the  law  had  passed,  wholly  unaffected  by  its 
enactment. 

9.  The  counsel  for  Mrs.  Hitz  have  urged  with  great 
earnestness  that  on  equitable  principles  this  curtesy  interest 
should  not  be  sold  until  some  effective  proceedings  have 
been  taken  by  the  complainant  to  collect  the  debt  from  the 
other  parties  to  the  note.  The  intimation  is  made  that 
under  the  existing  condition  of  affairs  the  husband's  curtesy 
interest  is  to  be  sold  to  the  infinite  distress  and  injury  of 
his  wife,  while  the  other  parties  are  to  be  left  undisturbed, 
and  this  too  in  the  presence  of  a  claim  by  them  in  the  suit 
at  law  that  the  complainant  has  dealt  unfairly  with  them  in 
not  applying  certain  collaterals  which,  if  properly  applied^ 
would  be  a  satisfaction  of  the  judgment  in  part  or  in  whole* 

Apart  from  the  fact  that  th^re  is  no  proof  supporting 
this  allegation,  it  is  manifest  that  the  judgment  against 
John  Hitz  merged  the  cause  of  action  as  to  him — ^that  no 
inquiry  can  now  be  made  in  this  proceeding  into  the  con- 
sideration or  orignal  surroundings  of  the  notes,  and  that  if 
the  complainant  is  to  be  prevented  from  collecting  the 
money  from  either  of  its  debtors  until  each  of  the  others 
shall  have  been  equally  pressed,  the  debt  will  never  be  made 
at  all.  If  Mrs.  Hitz  shall  pay  this  judgment  out  of  her 
other  property  which  is  unaffected  by  it  and  have  it  assigned 
to  her  use,  she  will  be  entitled  to  be  reimbursed  from  each 
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of  the  other  debtors,  in  the  same  way  that  either  of  them 
who  might  pay  the  judgment  could  claim  reinbursement  of 
his  aliquot  proportion  from  the  estate  of  John  Hitz. 

The  hardship  of  a  decision  in  favor  of  the  complainant 
has  been  pressed  by  the  counsel  of  Mrs.  Hitz  with  great 
feeling  and  eloquence.  It  required  no  such  appeal  to  inspire 
our  sympathy  in  her  behalf^  and  this  feeling  has  impelled  us 
to  a  more  careful  examination  of  the  whole  case  with  an 
anxious  desire  to  give  to  her  at  this  late  day,  to  a  limited 
extent  at  least,  something  of  the  protection  which  neither 
her  father  nor  her  friends  had  the  forethought  to  surround 
her  with  before  her  marriage. 

By  a  proper  ante-nuptial  settlement,  almost  universal  for 
a  century  past  in  England,  or  by  proper  conveyance  after- 
wards, before  John  Hitz  became  indebted,  her  property 
might  have  been  fully  protected  from  the  improvidence  of 
her  husband,  or  of  herself,  as  is  now  the  case  with  the  prop- 
erty of  all  women  married  within  the  District  of  Columbia, 
since  the  year  1869,  when  the  statute  undertook  to  make  a 
general  provision  on  the  subject.  But  nothing  of  the  kind 
was  done  in  this  case,  and  the  property  was  left  as  it  was  at 
the  common  law.  It  is  not  within  our  power  to  do  other- 
wise than  declare  the  law  as  we  find  it,  and  this  we  have 
attempted  to  do. 

It  is  a  total  misconception  of  the  duties  of  courts  of  equity 
to  suppose  that  they  should  decide  upon  principles  of  abstract 
justice  without  reference  to  the  controlling  effect  of  the  de- 
cisions of  courts.  In  the  language  of  an  eminent  recent 
writer.  Smith's  Equity  Jurisprudence,  page  8:  "In  the 
most  general  sense,  equity  is  synonymous  with  natural  jus- 
tice. But  equity,  as  contradistinguished  from  law,  and  as 
administered  in  our  courts  of  equity,  has  a  much  narrower 
and  otherwise  difterent  signification.  Many  matters  of 
natural  justice  by  the  equity  lurisprudence  of  this  and  every 
other  civilized  nation,  are  left  to  be  disposed  of  in  foro  coU" 
seientUB.  from  the  difficulty  of  framing  any  general  rules  to 
meet  them,  and  from  the  mischief  and  inconvenience  which 
would  arise  from  attempting  judicially  to  enforce  such  duties 
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as  charity,  gratitude  and  kindness,  or  even  positive  engage- 
ments, where  they  are  not  founded  on  a  valuable  considera- 
tion, or,  at  least,  on  what  is  deemed  a  good  consideration. 

•  •  •  •  « 

"  The  truth  then  appears  to  be  this :  first,  that  a  large 
portion  of  natural  equity  is  left  to  be  administered  in  foro 
conscientice;  because  in  addition  to  the  diflScuIty  of  pro- 
pounding precise  rules  applicable  to  all  cases,  a  greater  detri- 
ment and  inconvenience  to  the  community  would  ensue 
from  attempting  to  enforce  it  in  the  public  courts,  than 
from  leaving  it  to  the  decision  and  the  power  of  conscience, 
and  to  the  various  motives  by  which  mankind  are  ordinarily 
influenced." 

The  duty  of  a  court  of  equity  is  performed  when  it  decides 
in  accordance  with  well-established  principles,  and  decisions 
based  upon  the  existing  state  of  the  law  jnust  be  just,  since 
the  law  is  justice. 


Mr.  Chief -Justice  Cartter  dissented,  saying  in  substance : 

I  dissent  from  the  conclusion  of  the  court.  I  do  not 
propose  to  give  my  reasons  in  detail,  but  merely  wish  to 
record  my  vote  against  this  great  wrong. 

The  doctrine  of  vested  rights  has  no  application  to  this 
case  ;  before  this  debt  was  contracted  these  creditors  were 
advised  by  the  law  that  they  could  not  touch  this  estate. 

"  In  the  District  the  right  of  any  married  woman  to  any  prop^ 
erty,  personal  or  real,  belonging  to  her  at  the  time  of  marriage, 
or  acquired  during  marriage,  in  any  other  way  than  by  gift  or 
conveyance  from  her  husband,  shall  be  as  absolute  as  if  she 
were  unmarried,  and  shall  not  be  subject  to  the  disposal  of  her 
husband,  nor  be  liable  for  his  debts.''    R.  S.  D.  C,  727. 

There  is  no  mistaking  the  language  of  the  law.  It  shall 
be  absolutely  hers  ;  it  shall  not  be  subject  to  his  debts,  and 
it  speaks  of  all  her  property,  whether  acquired  antecedent  to 
marriage  or  during  marriage.     He  who  runs  may  read. 

Was  this  law  constitutional?  The  subject  has  been  treated 
as  though  intz  had  purchased  this  property ;  as  though  Con- 
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gress  had  no  power  over  the  institution  of  marriage  in  this 
particular  ;  as  though  they  were  legislating  about  property 
purchased  instead  of  the  conditions  of  a  married  life.  A 
good  reply  to  that,  is  that  all  the  property  that  Hitz  obtained 
here  is  created  by  law.  He  has  no  deed  for  it ;  he  never  en- 
tered into  any  contract  for  it ;  she  did  not  even  own  it  when 
he  married  her,  and  all  the  title  that  he  has  is  a  title  created 
by  law,  a  title  created  by  the  same  authority  that  qualifies  it. 

Legislation  has  laid  its  hand  upon  everything  connected 
with  the  institution  of  marriage.  It  divorces  husband  and 
wife  ;  it  partitions  the  property  of  the  one  to  the  use  of  the 
other  ;  it  legislates  as  to  the  offspring  begotten  by  the  mar- 
riage, and  why  may  it  not  declare  inviolate  the  rights  of  the 
parties  to  it  ?  and  that  is  all  that  this  statute  does.  It  simply 
declares  that  a  creditor's  execution  shall  not  reach  the  wife's 
property  for  the  husband's  debts.  Why  may  not  the  law 
declare  this?  It  is  all  the  time  declaring  where  executions 
shall  run  and  where  they  shall  be  withheld  :  First,  they 
shall  run  against  the  person.  Then  they  withhold  it  from 
the  person.  Then  it  shall  run  against  a  portion  of  the 
property,  and  not  against  another  portion.  Why  not  in 
this  instance?  It  is  a  part  of  the  law  of  the  remedy,  and 
it  has  always  been  held  that  the  law  maker  has  the  power 
of  defining  the  remedy. 

If  it  be,  as  has  been  said,  a  vain  avowal  that  the  husband 
never  claimed  the  rights  of  a  husband  in  this  property,  yet 
there  is  another  feature  in  this  case  which  should  be  conclu- 
sive. Mrs.  Hitz  went  to  Europe,  leaving  her  husband  here. 
When  she  came  home  she  found  one  piece  of  her  patrimony 
conveyed  to  this  bank,  and  found  them  in  pursuit  of  another. 
She  advised  with  counsel  and  it  resulted  in  her  saying,  ^^  I 
will  execute  a  deed  for  this  house  if  you  will  divorce  your- 
self from  the  rest  of  my  property  and  any  claims  to  it.'* 
They  consented,  and  she  executed  a  deed.  One  dollar 
was  denominated  as  the  consideration,  and  it  is  said  that 
the  real  consideration  cannot  now  be  shown.  I  doubt  this. 
The  real  consideration  can  always  be  shown  where  there  is  a 
nominal  recital  for  a  consideration  in  a  deed.    So  that  the 
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wife  having  bought  all  the  title  in  curtesy  of  her  husband, 
when  his  creditors  come  into  court  demanding  her  property 
for  his  indebtedness,  she  can  very  well  reply,  "I  have  bought 
out  all  his  interest.  For  he  agreed  to  acquit  the  rest  of 
my  estate  when  I  conveyed  the  house,  and  that  conveyance 
was  the  consideration  for  the  acquittal." 

But  aside  from  these  circumstances,  I  cannot  give  my 
consent  to  a  repealing  of  the  statute,  for  if  the  statute  is 
constitutional,  and,  as  against  these  creditors,  I  have  no 
doubt  of  it,  it  is  conclusive  of  this  controversy. 

The  Chief  Justice  and  Associate  Justices  Haguer  and 
James  sat  in  this  case. 


Dennis  Ferry  et  al.  vs.  Charles  A.  Langley  et  al. 

In  Equity.    No.  6963. 

S  Decided  March  81, 1881. 

I  The  Chibf  Justiob  and  JuBticefl  Hagnbb  and  Jambs  sitting. 

Testator  devised  a  house  and  lot  to  his  daughter,  E.  F.,  ^^  in  trust  for  the 
benefit  of  her  children,  without  particularizing  them  by  their  names. 
A  like  devise  in  trust  was  made  to  each  of  three  other  daughters.  He 
then  devised  a  house  and  lot  to  his  daughters.  E.  F.  and  M.  L.,  **  la 
trust  for  the  benefit  of  their  children."  The  will  then  declared  :  "  In 
the  above  devises  and  bequests  that  I  have  made  I  wish  it  to  be  under- 
stood that  my  desire  is  that  the  property  so  named  and  designated,  be 
held  in  trust  by  the  persons  so  named  as  trustees  until  the  youngest 
child  in  each  family  shall  become  of  age,  when  it  shall  be  conveyed 
to  them  as  tenants  in  common."  There  was  no  evidence  as  to  the 
value  of  the  respective  properties,  nor  as  to  how  many  children  there 
were  in  each  family,  nor  what  advances  had  been  made  to  them  by 
the  testator  in  his  lifetime.  Held^  That,  in  the  absence  of  this  evi- 
dence, by  the  assistance  of  which  the  court  might  have  decided  differ- 
ently, and  guided  only  by  the  face  of  the  will  to  discover  the  inten- 
tion of  the  testator,  the  devise  to  E.  F.  and  M.  L.  must  be  construed 
as  meaning  that  they  were  to  take  as  trustees  for  two  families  or 
groups  of  children,  and  that  each  group  took  one-half  of  the  devise. 

STATEMENT  OF  THE  CASE. 

Appeal  from  a  decree  of  the  Special  Term  dismissing 
plaintift"^8  bill. 

The  case  arose  upon  the  construction  of  the  following 
will  : 

"  In  the  name  of  God,  Amen,  I,  Joseph  Edwards,  of  the 
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city  of  WaBhington,  District  of  Columbia,  being  sick  and 
weak  in  body,  but  of  sound  mind,  memory  and  understand- 
ing, considering  the  certainty  of  death,  and  the  uncertainty 
of  the  time  thereof,  and  being  desirous  to  settle  my  worldly 
aifairs,  do  make  and  publish  this,  my  last  will  and  testament, 
in  manner  and  form  following,  that  is  to  say  :  That  after  my 
just  debts  and  funeral  expenses  are  paid,  I  devise  and  be- 
queath as  follows  :  I  give  and  bequeath  to  my  son  Edward 
Edwards,  in  trust  for  the  benefit  of  his  children,  the  two 
houses  and  lots  on  which  they  stand.     [Described.] 

"  I  give  and  bequeath  to  my  daughter,  Isabella  Keiber,  in 
trust  for  the  benefit  of  her  children,  all  and  every  part  of  a 
tract  of  land  lying  and  being  in  the  county  of  Montgomery, 
[Described.] 

"  I  also  give  and  bequeath  to  my  daughter,  Isabella  Keiber, 
in  trust  for  the  benefit  of  her  children,  the  two  houses  and 
lots  on  which  they  are  erected  fronting  on  an  alley,  in 
square  number  163. 

"  I  give  and  bequeath  to  my  daughter,  Martha  Diggs,  in 
trust  for  the  benefit  of  her  children,  the  two  frame  houses 
and  lots  on  which  they  are  erected.  [Described.]  Also,  I 
give  my  daughter,  Martha  Diggs,  in  trust  for  her  children, 
a  house  and  the  lot  on  which  it  is  erected.     [Described.] 

"  I  give  and  bequeath  to  my  daughter,  Eliza  Ferry,  in 
trust  for  the  benefit  of  her  children,  the  brick  house  and 
lot  on  which  it  is  erected.     [Described.] 

"  I  give  and  bequeath  to  my  daughter,  Mary  Langley,  in 
trust  for  the  benefit  of  her  children,  the  brick  house  and  lot 
on  which  it  is  erected.     [Described.] 

"  I  give  and  bequeath  to  my  son,  Edward  Edwards,  in 
trust  for  the  benefit  of  John,  Charles,  Mary  and  Hannah 
Ferry,  children  of  my  deceased  daughter,  Sarah  Ferry,  the 
house  and  lot  on  which  it  is  erected.     [Described.] 

"  I  give  and  bequeath  to  my  daughters,  Eliza  Ferry  and  Mary 
Langley y  in  trust  for  the  benefit  of  their  children^  the  house  and 
lot  on  which  it  is  erected,  fronting  on  L  street,  house  No.  1428, 
in  square  216,  being  the  next  house  west  of  the  one  bequeathed  to 
F,  Edward  Edwards,  in  trust  for  his  children. 
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"  In  the  above  devises  and  bequests  that  I  have  made,  I 
wish  it  to  be  understood  that  my  desire  is,  that  the  property 
so  named  and  designated,  be  held  in  trust  by  the  persons  so 
named  as  trustees,  until  the  youngest  child  in  each  family 
shall  become  of  age,  when  it  shall  be  conveyed  to  them  as 
tenants  in  common."         ••••••• 

The  bill  asserts  that  the  children  of  Eliza  Ferry  and  Mary 
A.  Langley,  under  the  last  devise  contained  in  this  will,  take 
the  property  mentioned  therein  per  capita  and  not  per  stirpes; 
the  defendants  maintained  the  contrary.  The  cause  was 
heard  on  bill  and  answer. 

Andrew  B.  Duvall  for  plaintiffs. 

Whether  the  devisees  take  per  capita  or  not  depends  upon 
whether  they  take  in.  their  right  or  by  representation, 
whether  the  word  is  a  word  of  purchase  or  limitation.  2 
Itedf.  Wills,  266,  note. 

"  Children  "  is  naturally  a  word  of  purchase  and  is  never 
converted  into  a  word  of  limitation  unless  absolutely  neces- 
sary to  effectuate  the  intention  of  the  testator.  Roper, 
69-70.  Where  there  is  a  devise  or  bequest  to  the  children 
of  several  persons,  whether  it  be  "  to  the  children  of  A  and 
B,"  or  *Ho  the  children  of  A  and  the  children  of  B,"  they 
take  per  capita  and  not  per  stirpes,  2  Jarmen  Wills,  111  ;  2 
Redf.  Wills,  897  ;  8  Bro.  C.  C,  867  ;  2  P.  Wm.,  884 ,  2 
Vern.,  705  ;  1  Sandf.,  860-4  ;  6  Paige,  89  ;  4  H.  &  J.,  589  ; 
5  Cr.  C.  C,  659. 

The  learned  justice  below  conceded  that  this  was  a  devise 
per  capita  ;  but  he  thought  the  last  clause  of  the  will  con- 
trolled it,  and  that  clause  could  only  be  gratified  by  holding 
this  to  be  a  devise  to  the  families  as  such. 

But  the  rule  of  construction  is,  if  the  testator  uses  in  one 
part  of  his  will  v/ords  having  a  clear  meaning  in  law,  and  in 
another  words  inconsistent  with  the  former,  the  first  words 
are  not  to  be  cancelled  or  overthrown.  The  doctrine  is  that 
the  general  intent,  though  first  expressed,  shall  overrule  the 
particular  ;  i.  e.,  technical  words  or  words  of  known  legal 
import,  shall  have  their  legal  eftect  unless  from  subsequent 
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inconsistent  words  it  is  very  clear  that  the  testator  meant 
otherwise.  2.  Wms.  Ex.  (5th  Am.  ed.),  972-3-8  ;  2  Bligh, 
66  ;  6  Pet.,  78  ;  1  Jarmen,  413. 

If  there  are  words  which  have  no  intelligible  meaning,  or 
are  absurd  or  repugnant  to  the  clear  intent  of  the  rest  of  the 
will,  they  may  be  rejected.    12  Mass.,  648. 

According  to  its  apparent  grammatical  reading,  by  this 
last  clause  each  and  every  devise  is  revoked  ;  and  when  the 
youngest  child  in  each  family  becomes  of  age,  each  parcel  of 
land  mentioned  in  the  will  is  to  be  conveyed  to  them  (the 
youngest  child  in  each  family)  as  tenants  in  common.  Shall 
language  so  exceedingly  unintelligible,  vague  and  uncertain, 
control  a  devise  which  but  for  it  would  be  beyond  contro- 
versy ? 

Cook  A;  Cole  for  defendants  : 

It  is  submitted  that  the  proper  construction  of  the  lan- 
guage of  the  clause  of  the  will  in  question,  gives  the  prop- 
erty to  the  children  of  the  trustees  by  families  and  not  per 
capita.  2  Redf.  on  Wills,  50  ;  1  De  Gex.  &  Smole,  855  ;  16 
Beav.,  485;  11  Wheat.,  875  ;  17  Wend.,  119  ;  5  Cow.,  221 ; 
1  Halst.  Law,  184  :  5  Dutch.,  345 ;  12  Leigh,  350  ;  8  Jones' 
Eq.,  100,  204  ;  11  G.  &  J.,  128  ;  11  B.  Mon.,  82  ;  27  Penn., 
55  ;  40  Penn.,  Ill ;  45  Conn.,  467. 

In  this  case,  as  in  all  others,  the  paramount  rule  must  be 
applied,  that  the  intention  of  the  testator,  to  be  gathered 
from  the  whole  will  and  circumstances,  must  govern. 

The  English  rule  of  construction  that  "  a  gift  to  children, 
grandchildren,  or  heirs,  is  equivalent  to  naming  them  there- 
in, and  of  a  different  intention  in  the  context."  2  Jarmen  on 
Wills  (Ist  Am.  ed.),  Ill,  cited  with  approval  in  Raymond 
vs.  Hillhouse,  45  Conn.,  467. 

The  intention  of  the  testator  to  give  the  property  in  ques- 
tion to  the  two  families  equally,  is  manifest  from  other  por- 
tions of  the  will.  Throughout  the  will  he  gives  to  his  grand- 
children by  families,  without  exception,  unless  this  clause  is 
to  be  made  an  exception  by  construction.  In  the  clause 
under  consideration  he  gives  to  two  of  his  daughters,  in  trust 
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for  their  children,  dividing  them  into  families  by  the  appoint- 
ment of  trustees.  Had  the  devise  been  to  the  daughters, 
without  the  addition  of  the  words  creating  the  trust,  each 
would  have  taken  a  moiety. 

In  the  last  clause  the  testator  provides  that  the  property 
is  "  to  be  held  in  trust  •  *  *  until  the  youngest  child 
in  each  family  shall  become  of  age,  when  it  shall  be  conveyed 
to  them  as  tenants  in  common."  If  the  construction  con- 
tended for  by  complainants  should  be  adopted,  the  property 
in  question  could  not  be  conveyed  to  the  beneficiaries  until 
the  youngest  child  in  both  families  should  become  of  age, 
thus  taking  the  clause  in  question  entirely  out  of  the  opera- 
tion of  the  rule  prescribed  by  the  testator. 

It  may  be  remarked  that  there  are  nine  children  in  the 
family  of  complainants  and  two  in  that  of  the  defendants. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

This  case  involves  the  construction  of  a  will  in  which  the 
testator  has  made  the  following  provisions: 

He  gives  a  certain  lot  to  his  daughter,  Isabella  Keiber,  in 
trust  for  the  benefit  of  her  children;  then  in  a  similar  manner 
he  proceeds  to  give  certain  lots  to  the  mothers  of  certain 
groups  of  children  until  he  comes  to  these  premises: 

"  I  give  and  bequeath  to  my  son,  Edward  Edwards,  in 
trust  for  the  benefit  of  John,  Charles,  Joseph,  Mary  and 
Hannah  Ferry,  children  of  my  deceased  daughter,  Sarah 
Ferry,"  a  certain  house  and  lot. 

The  provisions  which  we  have  specially  to  consider  so  as 
to  determine  the  meaning  of  one  particular  clause,  are  the 
devises  to  Eliza  Ferry  and  Mary  Langley.  There  are  three 
which  relate  to  these  persons.    The  first  is: 

"  I  give  and  bequeath  to  my  daughter,  Eliza  Ferry,  in 
trust  for  the  benefit  of  her  children,  the  brick  house  and 
lot  on  which  it  is  erected."     [Describing.] 

The  next  is:  "I  give  and  bequeath  to  my  daughter,  Mary 
Langley,  in  trust  for  the  benefit  of  her  children,  the  brick 
house  and  lot  on  which  it  is  erected."     [Describing  it.] 

These  are  separate  devises:  one  to  Eliza  Ferry,  for  her 
children,  and  one  to  Mary  Langley,  in  trust  for  her  children, 
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the  TUimes  of  none  of  the  children  being  mentioned  in  either 
devise. 

Next  he  proceeds  to  devise  to  those  two  persons  together, 
as  trustees,  in  the  following  terms: 

"  I  give  and  bequeath  to  my  daughters,  Eliza  Ferry  and 
Mary  Langley,  in  trust  for  the  benefit  of  their  children,  the 
house  and  lot  on  which  it  is  erected,  fronting  on  L  street, 
house  No.  1428."     [Describing  it.] 

Last  of  all  he  provides  that  "  in  the  above  devises  and 
bequests  that  I  have  made,  I  wish  it  to  be  understood  that 
my  desire  is,  that  the  property  so  named  and  designated  be 
held  in  trust  by  the  persons  so  named  as  trustees,  until  the 
youngest  child  in  each  family  shall  become  of  age,  when  it 
shall  be  conveyed  to  them  as  tenants  in  common.'' 

It  will  be  perceived  that  while  the  testator  gives  a  par- 
ticular lot  to  Eliza  Ferry  separately  for  the  benefit  of  her 
children,  and  a  particular  lot  to  Mary  Langley,  in  trust  for 
the  benefit  of  her  children,  he  conveys  only  one  house  and 
lot  to  these  two  mothers  jointly  for  the  benefit  o£  their 
children,  without  stating  in  terms  how  they  are  to  take. 
The  question  which  we  are  called  upon  to  decide  is  whether 
the  children  of  Eliza  Ferry  and  the  children  of  Mary  Langley 
as  groups  take  one-half,  or  whether,  in  case  there  are  nine 
children  in  one  group  and  two  children  in  the  other,  as 
suggested  to  us  on  the  argument,  they  are  to  take  per  capita 
each.  That  is  to  say,  whether  the  nine  shall  take  one-half 
and  the  two  one-half,  or  whether  the  two  shall  take  two- 
elevenths,  and  the  nine  nine-elevenths. 

We  have  come  to  our  conclusion  with  some  reluctance, 
but  we  are  not  furnished  with  the  means  of  ascertaining 
what  the  eflfect  will  be  as  to  equality  of  distribution.  There 
is  a  certain  spirit  manifested  in  the  will  of  intending  to 
work  out  justice  and  equality  among  all  these  devisees.  If 
we  knew  the  values  of  the  real  estate  and  knew  how  many 
children  there  are  in  each  of  these  families,  we  might  be 
made  possibly  to  come  to  a  diflferent  conclusion.  But  we 
have  nothing  but  the  words  of  the  will.  Nor  do  we  know 
what  advances  may  have  been  made  by  the  testator  to  any 
12 
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of  these  families.  If  our  constrnction  works  out  inequality, 
it  is  because  we  do  not  know  the  value  of  the  property  given 
to  Eliza  Perry,  supposing  her  to  be  the  mother  of  the  nine^ 
or  the  value  of  that  given  to  Mary  Langley  and  her  children^ 
There  may  be  such  inequalities  in  their  values  as  to  make 
it  strictly  equal  to  giving  one-half  only  to  the  nine  children 
of  Eliza  Perry,  and  other  half  to  the  two  children  of  Mary 
Langley. 

We  have  looked  over  the  whole  of  this  will  to  find  out 
what  was  really  intended.  Now  we  find  one  clause  giving^ 
to  Eliza  Perry  a  house  and  lot  for  the  benefit  of  her  children^ 
who  were  evidently  looked  upon  as  a  group  to  which  thia 
property  was  given  as  a  provision.  The  same  course  wa& 
followed  in  the  devise  of  another  house  and  lot  to  Mary 
Langley  and  her  children,  whether  many  or  few.  The^ 
testator  has  then  one  more  house  left,  and  this  he  gives  to 
the  same  mothers  for  their  children,  and  our  conclusion  i& 
that  he  intended  to  regard  them  as  groups  in  this  instance 
just  as  he  had  done  before. 

There  is  one  expression  which  the  testator  uses  which 
confirms  me  in  that  opinion  and  which  I  think  was  takeu 
into  consideration  by  the  court:  "In  the  above  devises  and 
bequests  that  I  have  made,  I  wish  it  to  be  understood  that 
my  desire  is  that  the  property  so  named  and  designated,  be 
held  in  trust  by  the  persons  so  named  as  trustees,  until  the 
youngest  child  in  each  family  shall  become  of  age."  He 
mentions  them  as  families,  indicates  in  that  expression  that 
he  was  providing  for  them  as  families  ;  that  he  looked  upon 
them  as  families  ;  and  he  kept  them  out  of  possession  as  an 
entire  family  in  each  case  ;  in  all  these  separate  devises  and 
in  the  joint  one  alike,  he  would  not  allow  the  property  to 
become  vested  in  them  so  as  to  enable  them  to  make  parti- 
tion or  to  dispose  of  it  until  the  youngest  child  should 
become  of  age. 

Looking,  then,  at  the  face  of  the  will,  without  the  aid  of 
any  history  of  the  pieces  of  property,  and  without  any  in- 
formation as  to  what  the  testator  may  have  done  for  the 
advancement  of  these  families  we  are  led  to  the  conclusion 
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that  his  intention  was  to  make  provision  for  group  by  group, 
and  that  he  kept  them  in  his  mind  in  that  relation,  and  that 
this  clause  which  we  are  called  upon  to  construe  means  that 
Eliza  Ferry  and  Mary  Langley  take  as  trustees  for  two 
groups  of  children;  we  are  told  one  of  them  is  nine  and  the 
other  two;  each  group  takes  one-half. 
The  decree  below  is  affirmed. 


MgMakus  vs.  Standish  et  al. 
Chiles  vs.  Standish  et  al. 
Winder  vs,  Standish  et  al. 

In  EQiriTY.    Nos^  6382,  6703  and  7011,  Consolidated. 

(Decided  April  IB,  1881. 

}  The  CmEP  Justice  and  Justices  Wtub  and  Hagnbr  sitting. 

1.  The  Joint  Commission  .established  under  the  treaty  of  July  4, 1868, 
between  Mexico  and  the  United  States,  made  an  award  in  favor  of 
certain  claimants  against  Mexico.  The  money  having  been  paid  into 
the  United  States  Treasury,  subject  to  the  control  of  the  Secretary 
of  State,  one-half  was  paid  to  the  claimants  and  the  remainder  re- 
tained, subject  to  the  claims  of  the  attorneys  who  were  conflicting  as- 
signees of  thin  moiety  of  the  fund.  On  a  bill  filed  in  this  court  to  set- 
tle their  equities  it  was,  on  a  plea  to  the  jurisdiction  : 

Held^  that  where  tlie  fund  is  in  the  Treasury  of  the  United  States  and  the 
parties  claiming  it  are  before  the  court,  the  court  will  talte  jurisdiction. 

2.  It  is  not  necessary  in  such  a  case  that  the  original  claimants  before 
Uie  Commission  should  be  in  court  if  it  appear  that  they  discLiim  any 
interest  in  the  moiety  in  dispute. 

STATEMENT   OF  THE   CASE. 

These  cases,  though  separate  suits  in  equity,  were  consoli- 
dated by  direction  of  the  court  and  ordered  to  be  heajYl  in 
General  Term  in  the  first  instance.  The  controvcisy  grew 
out  of  a  dispute  between  certain  of  the  parties  as  to  their 
respective  shares  in  a  fund  in  the  hands  of  the  Secretary 
of  State. 

In  1865.  three  citizens  of  the  United  States.  Austin  M. 
Standish,  Aaron  H.  Conrow  and  Monroe  M.  Parsons,  while 
traveling  in    company   with   each  other  were  robbed  and 
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murdered  on  the  San  Juan  river,  Mexico,  by  troops  con- 
nected with  the  military  forces  of  that  government.  For 
the  wrongs  and  injuries  thus  done,  the  widows  and  legal 
representatives  of  these  persons,  Sarah  M.  Standish,  Mary  D. 
Conrow  and  Stephen  K.  Parsons,  preferred  their  several 
claims  against  the  government  of  Mexico,  and  caused  the 
«ame  to  be  prosecuted  before  the  joint  commission  estab- 
lished under  the  treaty  of  July  4,  1868,  between  Mexico 
and   the   United   States. 

In  the  prosecution  of  these  claims  they  employed  sundry 
agents  and  attorneys,  and  agreed  to  pay  as  fees  one-half  of 
any  awards  that  might  be  recovered,  and  made  assignments 
to  that  effect.  The  claims  were  succesfefully  prosecuted,  and 
in  the  year  1875,  by  the  decision  of  the  commission,  the 
following  sums  in  Mexican  gold  were  awarded  the  parties, 
viz.  : 

Standish $42,486  30 

Conrow 50,497  26 

Parsons 50,828  76 


Aggregating        .        -        .        .        ^     143,812  82 

Of  this  amount  the  one-half  reserved  by  the  claimants 
was  paid  them  and  the  remainder  which  had  been  assigned 
to  certain  attorneys  and  agents  was  retained  by  the  Secretary 
of  State  of  the  United  States,  for  distribution  to  the  parties 
entitled.  The  agents  and  attorneys  were  employed  either  by 
Standish,  Conrow  and  Parsons  themselves,  or  by  those  claim- 
ing authority  through  them  to  make  such  employment. 
After  the  awards  were  rendered  certain  of  these  agents  and 
attorneys  assigned  their  interest,  thus  raising  questions  inter 
sese  as  to  their  respective  rights  and  priorities  in  this  moiety 
of  the  awards,  and  the  bills  were  filed  for  the  purpose  of 
settling,  by  a  decree  of  this  court,  the  equities  of  the  parties 
and  to  enjoin  the  Secretary  of  State  from  paying  the  money 
ever  to  any  of  the  defendants.  There  was  no  dispute  as  to 
the  moiety  of  the  awards  reserved  by  the  original  claimants 
themselves. 
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The  question  of  jurisdiction  being  raised  : 

Mr,  Justice  Wylib  delivered  the  opinion  of  the  court. 

The  Secretary  of  State,  who  has  the  distribution  of  this 
fund,  under  the  act  of  Congress  passed  for  the  purpose  of 
carrying  out  the  treaty,  has  directed  that  one-half  shall  be 
paid  to  the  claimants  before  the  commission — the  widows 
and  legal  representatives  of  these  three  American  citizens 
who  were  robbed  and  murdered  in  Mexico.  That  half  has 
been  paid,  and  the  parties  are  satisfied.  There  is  now  a 
dispute  among  the  agents  and  counsel  over  the  other  half  as 
to  who  shall  be  entitled  to  it.  The  nK)ney  being  in  the 
Treasury,  subject  to  the  control  of  the  Secretary  of  State,  it 
has  been  thought  best  by  the  complainant  here  to  make  him 
a  party  to  these  proceedings.  He  has  not,  however,  appeared 
and  answered,  but  we  do  not  regard  that  as  essential. 
All  the  parties  who  claim  any  interest  in  this  money  are 
before  the  court,  except  the  claimants  before  the  commission, 
who  are  residents  of  the  State  of  Missouri.  They  are  made 
parties,  and  publication  was  made  to  bring  them  in,  but  they 
ha^e  not  appeared.  We  have,  however,  their  evidence,  and 
as  the}'  make  no  claim  to  the  fund  here,  we  do  not  regard 
them  as  material  parties.  Now,  with  all  the  parties  having 
any  interest  in  the  fund,  and  the  money  in  the  Treasury  of 
the  United  States,  subject  by  the  terms  of  the  act  of  Congress 
to  the  orders  of  the  Secretary  of  State,  the  question  is, 
whether  the  court  has  jurisdiction. 

The  cases  of  Comegys  vs.  Vasse,  in  1  Peters,  and  of 
Wylie  vs.  Cox,  in  15  Howard,  and  perhaps  two  or  three  other 
cases,  have  been  supposed  to  bear  somewhat  upon  this 
question  But  in  those  cases  the  money  was  not  in  the 
Treasury  of  the  United  States.  In  the  case  of  Comegys 
vs.  Vasse  it  had  been  paid  by  the  Treasury  to  one  of  the 
parties,  and  the  action  was  brought  in  Philadelphia  by  the 
other  parties  to  the  case — ^an  action  for  money  had  and 
received.  Nor  in  the  case  of  Wylie  vs.  Cox  was  the  money 
in  the  Treasury.  It  had  been  drawn  by  the  administrator 
of  the  estate,  an4  the  bill  was  filed  by  the  attorney  claiming 
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it.  There  is  also  another  class  of  cases  to  which  our 
attention  has  been  called  and  which  are  supposed  to  bear 
upon  this  question.  We  do  not  think,  however,  that 
they  have  anything  to  do  with  it.  They  are  cases  which 
have  been  decided  under  the  treaty  of  Guadalupe  Hidalgo, 
between  the  United  States  and  Mexico  in  1848,  and 
the  act  of  Congress  which  was  passed  the  following  year 
for  the  purpose  of  carrying  that  treaty  into  effect,  and  for 
distributing  the  funds  which  might  be  awarded  under  that 
treaty.  The  6th  section  of  the  act  of  Congress  carrying  that 
treaty  into  effect,  authorized  claimants  who  had  not  been  rec- 
ognized by  the  commissioners,  and  who  might  a^ert  claims 
against  the  fund,  to  institute  their  suits  within  a  iixed 
period.  So  that  all  the  cases  which  have  arisen  under  the 
treaty  of  Guadalupe  Hidalgo  must  be  laid  out  of  the  queis- 
tion,  because  they  were  provided  for  by  a  special  act  of 
Congress. 

The  case  of  Lewis  vs.  Bell,  which  was  entertained  by  the 
Supreme  Court  of  the  United  States,  does  not  bear  upon  the 
question  here.  The  money  in  that  case  was  in  the  Treasury, 
but  the  law  for  carrying  the  treaty  with  Brazil,  there  referred 
to,  into  effect  contained  the  same  provision  which  was  con- 
tained in  the  law  relating  to  the  Guadalupe  Hidalgo  treaty. 
Indeed  it  refers  in  express  terms  to  the  6th  section  of  that  act. 

The  only  class  of  cases  that  we  iind  which  raises  the  question 
purely  whether  litigants  may  be  entertained  in  this  court 
in  regard  to  a  fund  in  the  Treasury  of  the  United  States, 
are  cases  which  have  arisen  under  the  treaty  with  France 
on  the  4th  of  July,  1881,  and  the  act  of  Congress  of  the 
following  year  which  provided  for  the  carrying  of  that  treaty 
into  effect.  Neither  that  act  nor  that  treaty  contained  any 
authority  to  the  courts  to  take  jurisdiction  in  regard  to 
litigation  between  the  claimants  over  the  fund  awarded. 
But  a  number  of  cases  have  arisen  under  that  treaty,  and 
have  been  entertained  both  by  this  court  and  by  the  Supreme 
Court  of  the  United  States. 

I  will  refer  in  the  first  place  to  the  case  of  Ridgway  vs. 
Hays,  decided  by  this  court  and  reported  in  5  Cranch  Circuit 
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Court  Beporte,  page  28.  That  was  a  controversy  which 
arose  under  the  French  treaty,  and  the  court  took  jurisdic- 
tion because  it  had  the  parties  before  it.  The  fund  was  in 
the  Treasury.  The  officers  of  the  Treasury  and  the  Depart- 
ment— the  Secretary  of  the  Treasury  and  the  Treasurer 
himself — ^were  made  parties  to  that  suit.  They  appeared 
and  entered  a  plea,  to  th^  jurisdiction.  It  was  by  way  of 
answer.  They  said,  notwithstanding  their  plea  to  the  juris- 
diction, if  the  court  decided  to  take  jurisdiction,  they  would 
respect  the  decision  of  the  court  in  the  distribution  of  the 
fund.  There  is  another  case,  the  case  of  Dutilli's  adminis- 
trator V8.  Coursault,  also  reported  in  6  Cranch  Circuit  Court 
Reports,  849,  in  which  there  is  a  very  interesting  and  very 
able  discussion  of  this  subject  by  the  late  Chief  Justice 
Granch.  He  referred  to  very  high  authorities  there,  and 
the  opinion  in  that  case  is  well  worthy  of  consideration. 
It  is  a  case  not  cited  by  counsel  on  either  side  in  the  argu- 
ment, but  it  followed  soon  after  the  previous  case  of  Ridgway 
vs.  Hays.  And  the  same  questions  arising  in  both  cases 
must  have  been  fully  considered  by  that  court  after  this 
double  discussion,  and  they  were  decided  in  favor  of  the 
jurisdiction  of  the  court.  There  is  another  and  an  analagous 
case,  not  arising  under  the  French  treaty,  but  under  a  treaty 
between  the  United  States  and  Great  Britain — ^the  case  of 
Pemberton  vs.  Lockett  et  al.,  reported  in  21  Howard,  257- 
260.  The  Commission  sat  in  that  case  in  London  and  made 
an  award  in  favor  of  an  American  citizen  for  a  considerable 
amount.  The  money  having  been  paid  by  the  British  Gov- 
ernment to  our  Government,  was  in  the  Treasuiy  here  to  be 
paid  to  the  claimants.  We  had  no  act  of  Congress  upon  this 
subject  that  I  have  been  able  to  find  as  to  the  distribution  of 
the  award.  The  gentlemen  who  had  been  counsel  in  the  case 
for  the  claimant  filed  a  bill  in  this  court  praying  to  be 
allowed  their  fees  out  of  the  fund.  The  court  took  juris- 
diction of  the  case,  the  parties  being  here,  and  decided  in 
favor  of  the  counsel.  The  case  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  the  decree  below  was 
reversed,  but  it  was  upon  the  ground  that  the  counsel  had 
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no  standing  under  the  circumstances  of  that  case;  the  treaty 
providing  that  each  government  should  be  represented  hy 
its  selected  agents,  and  that  each  government  had  been  so- 
represented  by  its  chosen  agent. 

I  think,  also,  that  our  own  practice — the  practice  of  this, 
court  as  far  back  as  my  memory  goes,  has  been  a  uniform 
course  of  decision  in  favor  of  the  jurisdiction  of  the  court,, 
where  it  had  the  parties  here  before  it,  and  beyond  that 
point  we  need  not  go,  and  we  do  not  propose  to  go  in  this 
case.  "We  do  not  wish  to  intimate  an  opinion,  or  an  impres- 
sion even,  that  if  the  fund  is  in  the  Treasury,  and  if  the 
party  is  not  here,  that  that  would  make  any  difference. 
That  is  not  the  question  to  be  decided  in  the  cases  now 
under  consideration.  We  are  not  now  required  to  go  beyond 
the  fact  that  the  fund  is  in  the  Treasury  here,  and  the 
parties  claiming  the  fund  are  before  the  court,  and  this  we 
hold  gives  us  jurisdiction  of  the  case. 

[The  court  then  went  into  the  merits  of  the  case,  and, 
reviewing  the  facts,  decided  against  the  plaintiffs  and  dis- 
missed the  bill.l 

Jesup  Miller  and  Milton  T.  Southard  argued  in  support 
of  the  jurisdiction. 

J.  J.  Johnson,  S.  S.  Henkle  and  G.  B.  White,  contra. 
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5  Decided  Jane  7«  1880. 

}  The  Chikp  Justice  and  Justices  Wtlib  and  Mac  Arthur  sittlngr. 

1.  Under  Section  1033  R.  8.  U.  S.,  providing  for  the  deHvery  to  the  de- 
fendant of  a  copy  of  the  indictment  and  a  list  of  the  Jurors  and  witnesses 
two  entire  days  before  the  trial  begins,  the  trial  is  to  be  considered  as 
beginning  when  the  jury  is  made  up  and  sworn;  and  not  when  the 
prisoner  is  arraigned ;  and  it  would  seem  that  Sunday  may  be  included 
as  one  of  the  two  days. 

2.  The  pendency  of  a  prior  indictment  to  which  a  plea  of  not  guilty  has 
been  entered  and  upon  which  plea  issue  has  been  Joined,  is  no  bar  to 
an  arraignment  and  trial  upon  a  second  indictment  in  the  same  court 
for  the  same  crime. 

3.  A  delivery  to  the  defendant,  after  the  trial  begins,  of  a  list  containing 
the  name  of  a  witness  who  will  be  called  in  behalf  of  the  prosecution^ 
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Is  not  sufficient,  under  Section  1033  R.  S.  U.  S.,  to  entitle  the  prosecu- 
tion to  use  such  witness  on  the  trial,  even  though  the  court  should 
adjourn  the  trial  for  three  days  in  order  that  the  defendant  may  not 
be  surprised. 

4.  But  when  such  evidence  has  been  admitted  the  defendant,  if  he  com- 
plains of  it,  must  set  out  in  the  record  what  the  evidence  was ;  for,  if 
it  was  immaterial  or  unfavorable  to  the  prosecution,  the  ruling  of  the 
court  below  in  permitting  the  witness  to  testify  will  be  no  ground  for 
granting  a  new  trial ;  and  a  mere  statement  in  the  record  that  the 
evidence,  without  setting  it  out,  was  "in  behalf  of  the  prosecution,'* 
is  not  sufficient  to  inform  the  court  of  the  nature  of  the  evidence. 

5.  There  is  no  particular  limit  as  to  the  time  anterior  to  the  homicide 
when  evidence  of  threats  made  by  the  defendant  against  the  deceased 
will  be  excluded.  The  judgment  of  the  court  on  such  a  question  is  to 
be  euided  by  the  circumstances  of  the  case. 

6.  Where  the  credibility  of  a  witness  is  impeached  by  the  opposite  party^ 
the  witness*  prior  declarations  may  be  given  in  evidence  to  show  the 
consistency  of  his  statements. 

7.  An  exception,  based  upon  the  court's  permitting  certain  questions  to 
be  asked  the  defendant  and  requiring  their  answer  will  be  overruled 
when  no  harm  appears  to  have  been  done  the  defendant  by  the  answer. 

8.  Where  an  oft'er  of  proof  is  made  and  rejected,  the  party  complaining 
must  set  out  on  the  record  the  facts  which  he  proposed  to  prove  in 
order  that  the  court  may  see  whether  he  has  been  prejudiced  by  the 
rejection  of  his  offer. 

9.  Where,  on  cross-examination,  a  witness  is  asked  a  question  not  col- 
lateral but  material  to  the  issue,  the  answer  is  not  conclusive  upon 
the  party  asking  it,  and  he  maj'  offer  evidence  to  contradict  it. 

10.  It  is  no  ground  for  a  new  trial  that  tlie  justice  trying  the  cause 
erroneously  ruled  certain  persons  competent  as  jurors  if  it  appears 
that  they  did  not  sit  on  the  jury,  and  that  the  defense  in  challenging 
them  did  not  exhaust  their  peremptory  challenges,  but  had  others  to 
spare  when  the  jury  was  completed. 

11.  The  different  grades  of  homicide  distinguished  and  briefly  defined. 

12.  Malice  is  evidenced  by  previous  threats  or  grudges,  lying  in  wait  or 
by  poison.  It  is  implied  when  the  killing  is  done,  in  an  attempt  to 
rob  or  commit  some  other  felony. 

13.  The  felonious  purpose  to  kill  need  only  exist  for  a  moment  before 
striking  the  blow. 

14.  On  an  indictment  for  murder  against  three,  all  may  be  found  guilty, 
although  only  one  or  two  dealt  the  blow,  if  the  others  were  present, 
aiding  and  abetting— in  sympathy  with  the  deed — watching,  or  other- 
wise aiding  while  near  enough  to  give  assistance. 

15.  The  word  accomplice  signifies  in  law  a  ^^  guilty  associate  in  crime." 

16.  Whether  a  witness  is  an  accomplice  in  the  crime  charged  in  the  in- 
dictment, or  only  an  innocent  witness  of  the  transaction,  is  a  question 
to  be  decided  by  the  jury  from  the  evidence  in  the  case. 

17.  If  a  party  was  present  at  a  murder,  but  took  no  part  in  it,  nor 
endeavored  to  prevent  it,  nor  apprehended  the  murderers,  but  other- 
wise was  not  concerned  in  its  commission,  and  was  not  aiding  and 
abetting  at  the  murder,  nor  ready  to  afford  assistance  if  necessary, 
such  presence  will  not  of  itself  render  him  either  principal  or  acces- 
sory to  the  murder,  nor  an  accomplice  therein. 

18.  Such  a  person  if  believed  by  the  jury  to  have  been  merely  an  inno- 
cent witness  of  the  transaction,  stands  before  them  like  any  other  wit- 
ness who  chances  to  have  seen  a  crime  committed. 

19.  The  degree  of  credit  to  be  given  an  accomplice  is  a  matter  exclusively 
within  the  province  of  the  jury ;  they  may,  if  they  see  fit,  act  upon 
his  evidence,  even  in  a  capital  case,  without  any  confirmation  of  his 
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prisoners  were  arraigned  upon  the  first,  and  pleaded  not 
guilty;  upon  which  plea  issue  was  joined.  Subsequently 
they  were  arraigned  upon  the  second  indictment  and,  not- 
withstanding their  objections  to  pleading  to  the  same  during 
the  pendency  of  the  prior  indictment,  were  required  to  plead 
thereto;  whereupon  they  pleaded  not  guilty.  It  was  upon 
this  latter  indictment  that  the  defendants  were  tried.  The 
indictment  was  in  six  counts  The  first,  second,  and  sixth 
charging  the  killing  with  a  stone.  The  third  and  fourth 
charged  the  killing  by  kicking  and  beating.  The  fifth  charged 
the  killing  by  instruments  unknown. 

Numerous  exceptions  were  taken  at  the  trial  (which  lasted 
nearly  three  weeks)  the  substance  of  which  appear  in  the 
opinion  of  the  court.  At  the  conclusion  of  the  testimony 
and  arguments  of  counsel,  the  court  (Justice  Hagner)  deliv- 
ered the  following  charge  to  the  jury  as  set  out  in  the  bill 
of  exceptions : 

"Homicide  is  distinguished  into  justifiable,  as  execution 
by  a  sheriff,  killing  a  mutineer,  rioter,  etc. ;  excusable,  as  by 
accident^  such  as  an  axe  flying  oif  the  handle,  or  in  necessary 
self-defense  ;  and  felonious,  which  is  subdivided  as  follows : 
First,  manslaughter,  committed  in  sudden  aftray  or  by  care- 
lessness ;  inflicting  death  while  doing  a  lawful  act  unlawfully ; 
all  without  malice ;  second,  murder,  which  is  killing  with 
malice  aforethought,  either  expressed  or  implied.  Malice  is 
evidenced  by  previous  threats  or  grudges,  lying  in  wait  or 
by  the  use  of  poison.  It  is  implied  when  the  killing  is  done, 
in  an  attempt  to  rob  or  commit  some  other  felony.  The 
felonious  purpose  to  kill  need  only  exist  for  a  moment  before 
striking  the  blow  to  constitute  the  crime." 

"  On  this  indictment  all  the  prisoners  may  be  found  guilty, 
although  only  one  or  two  dealt  the  blow,  if  the  others  were 
present,  aiding  and  abetting — ^in  sympathy  with  the  deed — 
watching,  or  otherwise  aiding  while  near  enough  to  give 
assistance. 

"The  word  accomplice  signifies,  from  its  derivation,  in 
law,  ^a  guilty  associate  in  crime.'  Whether  the  witness 
Benjamin  Johnson  is  an  accomplice  in  the  crime  charged  in 
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the  indictment  or  only  an  innocent  witness  of  the  transaction 
is  a  question  to  be  decided  by  the  jury  from  the  evidence 
in  the  case.  If  the  jury  should  believe  from  evidence  that 
Johnson  was  present  at  the  murder  of  Hirth,  but  that  he 
took  no  part  in  it,  nor  endeavored  to  prevent  it,  nor  appre- 
hended the  murderers,  but  otherwise  was  not  concerned  in 
its  commission,  and  was  not  aiding  and  abetting  at  the 
inurder,  nor  ready  to  aftbrd  assistance  if  necessary — such 
presence  would  not,  of  itself,  render  him  either  principal  or 
accessory  to  the  murder,  nor  an  accomplice  therein. 

"  If  the  jury  believe  from  the  evidence  that  he  was  merely 
an  innocent  witness,  then  he  stands  before  the  jury  like  any 
other  witness  who  chances  to  have  seen  a  crime  committed. 
In  this  event  his  evidence  comes  before  the  jury  like  that  of 
any  other  witness,  and  is  to  be  weighed  by  them  according 
to  the  usual  rules  for  testing  the  value  of  evidence,  as  the 
manner  and  appearance  of  the  witness  on  the  stand,  his 
intelligence,  the  reasonableness  of  his  story  and  his  interest 
in  the  matter  in  controversy. 

"If  the  jury  shall  believe  from  the  evidence  that  the 
witness  Benjamin  Johnson  was  an  accomplice  in  the  crime, 
that  is,  that  he  was  a  participant  in  its  commission,  either 
by  direct  act  or  by  having  given  or  been  ready  to  give  aid 
and  comfort  and  guilty  assistance  to  the  criminals,  then  the 
court  instructs  the  jury  that  there  is  no  rule  of  law  declaring 
that  a  jury  ought  not  to  believe  his  evidence  upon  the  ground 
of  his  being  an  accomplice  unless  his  testimony  is  corrobo- 
rated by  other  evidence.  That  the  testimony  of  accomplices 
is  admitted  from  necessity;  it  being  often  impossible  to 
bring  the  principal  offenders  to  justice,  without  having 
recourse  to  such  evidence,  and  the  jury  may,  if  they  see  fit, 
act  upon  the  evidence  of  an  accomplice  even  in  a  capital 
case  without  any  confirmation  of  bis  statement. 

"  That  the  degree  of  credit  which  ought  to  be  given  to 
the  witness  Johnson  (if  the  jury  shall  believe  from  the  evi- 
dence that  he  was  an  accomplice),  is  a  matter  exclusively 
within  the  province  of  the  jury. 

"  The  court  advises  the  jury  that  if  they  shall  believe  from 
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the  evidence  that  Johnson  was  an  accomplice  in  the  murder^ 
the  jury  should  not  convict  the  prisoners  upon  the  testimony 
of  Johnson  alone  and  without  corroboration.  That  such 
corroboration  need  not  extend  to  the  whole  testimony  of  the 
witness  (since  if  this  were  so  it  would  not  be  necessary  to 
call  him  at  all)^  but  must  relate  to  some  portion  of  his  tes- 
timony which  is  material  to  the  issue  of  the  prisoners'  guilt* 
That  proof  that  he  told  the  truth  in  relation  to  irrelevant 
and  immaterial  matters,  which  were  generally  known,  would 
not  in  itself  be  sufficient  corroboration,  nor  that  he  had  told 
the  truth  in  stating  that  Hirth  was  knocked  down  on  P  street^ 
and  was  put  to  death  on  the  night  of  January  7, 1880.  That 
the  corroboration  should  be  of  such  and  so  many  parts  of  the 
narrative  of  the  accomplice  as  may  reasonably  satisfy  the 
jury  that  he  is  telling  the  truth,  without  restricting  the  con- 
firmation to  any  particular  points  and  leaving  the  effect  of 
such  confirmation  to  the  consideration  of  the  jury." 

As  to  reasonable  doubt  and  presumption  of  innocence 
the  court  read  in  full  section  29  of  8  GreenleaPs  Evidence^ 
18th  edition,  and  note  2. 

**  As  to  presumption  of  good  character,  the  prisoners  are 
entitled  to  the  presumption  of  having  sustained  good 
characters  up  to  the  time  of  the  alleged  murder,  and  this 
presumption  remains  in  their  favor  unless  the  jury  shall 
believe  from  the  evidence  that  they  in  fact  were  not  entitled 
to  such  reputation.  The  evidence  of  previous  good  character 
offered  in  behalf  of  the  prisoner  Pinn,  if  believed  by  the 
jury,  should  be  duly  weighed  by  the  jury  as  a  fact  in  his  favor. 

The  court  further  instructed  the  jury  that  under  the  law, 
the  jury  are  the  exclusive  judges  of  the  weight  and  effect  of 
the  evidence,  and  that  they  are  authorized  to  believe  or  dis- 
believe one  or  another  of  the  witnesses  at  their  discretion. 

^'  Where  there  are  several  defendants,  as  in  this  case,  and 
an  accomplice  testifies  to  their  several  acts,  testimony  cor- 
roborating him  as  to  one  or  two  of  the  defendants  is  not 
necessarily  corroborative  as  to  the  others;  and,  therefore,  if 
the  jury  find  from  the  evidence  that  Johnson  was  such  an 
accomplice,  then  the  testimony  corroborating  him  as  to  one 
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or  two  of  the  defendants  is  not  necessarily  corroborative  of 
the  guilt  of  the  others." 

The  jury  found  a  verdict  of  guilty  against  all  three  of  the 
defendants.  The  case  then  came  to  the  general  term  for 
hearing  on  the  exceptions  taken  at  the  trial. 

Randolph  Coyle  and  H.  H.  Wells,  Jr.,  for  Bedford  and 
Queenan. 

Thos.  Miller  and  J.  Maurice  Smith  for  Pinn. 

In  support  of  the  first,  fourth  and  tenth  exceptions  counsel 
for  defense  cited  the  following  authorities : 

State  vs,  Hartigan,  19  N.  H.,  248 ;  Friar  vs.  State,  8  Howard, 
(Miss.),  422;  State  vs.  McLendon,  1  Stewart,  (Ala.),  195; 
Driskell  vs.  State,  45  Ala.,  21 ;  Smith  vs.  State,  8  Ohio» 
297  ;  Foster's  P.  C,  229, 230  ;  State  vs.  Aaron,  1st  Southard 
(N.  J.),  231;  State  vs.  Montgomery,  68  Mo.,  296;  Brewster 
vs.  State,  26  Ala.,  107;  Smith's  Com.  on  Statutes,  685-6; 
Bill  vs.  State,  29  Ala.,  34;  Louisiana  vs.  Guirdy,  27  La.  An., 
206;  State  vs.  Green,  66  Mo.,  681;  State  vs.  Johnson, 
Walker,  892;  Ist  Chitty  Crim.  Law,  405;  4  Ilargrave  State 
Trials,  476;  U.  S.  vs.  Curtis,  4  Mason,  232;  U.  S.  vs.  Dow, 
Taney  Dec,  34.  The  cases  in  Illinois,  which  at  first  glance 
would  seem  to  support  the  position  of  the  court  below  will 
be  found  on  examination  to  be  founded  on  the  statute  of 
that  State  between  which  and  that  of  the  United  States 
there  is  no  analogy.  These  cases  will  be  found  in  14  111., 
436;  70  m.,  171,  and  74  III.,  144. 

For  the  second  exception  the  following  authorities  were 
cited:  Hilliard,  N.  J.,  389  et  seq.]  1  Bish.  Crim.  Prac,  801, 
and  cases  cited;  1  Wharton  Crim.  Law,  531;  U.  S.  vs.  Dixon, 
1  Cr.  C.  C,  414;  1  Chitty  Crim.  Law,  437,  and  cases  there 
cited;  State  vs.  Barnes,  32  Me.,  530;  1  Bish.  Crim.  Prac, 
818,  and  cases  cited;  Com.  vs.  Cook,  6  Serg.  &  Rawle,  577; 
Com.  vs.  Dunham,  Thatcher's  Crim.  Code,  514;  Com.  r5. 
Clue,  3  Rawle,  498;  Com.  vs.  Wheeler,  2  Mass.,  172;  Lindsay 
vs.  Com.,  2  Va.  Cases,  845;  Wirtham  vs.  Com.,  5  Rand,  669; 
Walton  vs.  State,  3  Sneed,  687;  Sec.  1024  Rev.  Stat.  U.  S. 

In  support  of  the  third  and  fifth  exceptions  no  authorities 
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were  cited.  In  support  of  the  sixth,  seventh  and  eighth  the 
following  were  cited:  Beauchamp  vs.  State,  6  Blackf.,  299; 
Wh.  Crim.  Law,  Vol.  1,  p  821;  Kobb  vs.  Hackley,  23  Wend,, 
50;  Dudley  vs.  BoUes,  24  Wend.,  464;  U.  S.  vs.  Holmes,  1 
Cliftbrd,  98 ;  Head  vs.  State,  44  Miss.,  731 ;  State  vs.  Vincent, 
24  Iowa,  570;  Ellicott  vs.  Pearl,  1  McLean,  206;  U.  S.  vs. 
Wilson,  Bald.,  78;  Com.  vs.  Jenkins,  10  Gray,  485;  State 
vs.  George,  8  Ibid,  324;  Butler  vs.  Trunslow,  55  Barb.,  293; 
Munson  us.  Hastings,  12  Vt.,  846;  1  Phill.  Ev.,  213-230;  1 
Stark  Ev.,  148-187;  Gibbs  vs.  Lansley,  13  Vt.,  208;  King  vs. 
Parker,  13  Doug.,  242;  Robertson  vs.  Caw,  3  Barbour,  410; 
10  Pet.,  412-440;  Brazier's  Case,  1  East  P.  C,  444;  2  Stark. 
N.  P.,  242;  Conrad  vs.  Griffey,  11  How.,  480;  People  vs. 
Finnigan,  1  Parker  C.  C,  147. 

For  the  ninth  exception:  Lohraan  vs.  People,  1  Comst., 
379;  Howell  vs.  Com.,  5  Gratt.,  664;  People  vs.  Rector,  19 
Wend.,  569;  Clemintine  vs.  State,  14  Mo.,  112;  Barnes  vs. 
State,  19  Conn.,  398;  People  vs.  Blakely,  4  Parker,  176; 
People  vs.  Lohman,  2  Barb.,  216;  Wh.  Crim.  Law,  sec.  809; 
People  vs.  Herrick,  13  Johns  (N.  Y.),  82;  Cooke's  Case,  4 
State  Trials,  748;  Salkirk,  153. 

For  the  eleventh  exception:  Roscoe's  Crim.  Ev.,  96,  note 
and  case  cited;  Drew  vs.  Wood,  26  K  H.,  363;  Folsom  vs. 
Brown,  23  N.  H.,  114;  Martin  vs.  Farnham,  25  X.  H.,  196; 
Hutchinson  vs.  Wheeler,  35  Vt.,  330;  9  Ga.,  121;  6  Parker 
C.  C,  258;  Atwood  vs.  Welton,  7  Conn.,  66;  Morgan  vs. 
Fries,  15  Barb.,  352;  Stafford's  Case,  7  Howell's  State  Trials, 
14;  2  Brod.  &  Bring.;  2  Phill.  Ev.,  952;  Yewin's  Case,  2 
Camp.,  637. 

For  the  twelfth  exception:  Little  vs.  Comw.,  5  Gratt.,  921; 
Mitchum  vs.  State,  11  Ga.,  615;  Frank  vs.  State,  27  Ala., 
87;  Monroe  vs.  State,  5  Ga.,  85;  Com.  vs.  Rowe,  105  Mass., 
590;  Chaney  vs.  State,  31  Ala.,  342;  Birdsong  vs.  State,  47 
Ala.,  68;  1  Green's  Crim.  R.,  729;  R.  vs.  Cowhurst,  1  C.  & 
K,  370;  R.  vs.  Smith,  2  C.  &  K,  207;  W.  S.  vs.  Craig,  4 
Wash.  C.  C,  729;  People  vs.  Vernon,  35  Cal.,  49;  State  vs. 
Patterson,  63  K  C,  520;  State  vs.  Vincent,  24  Iowa,  570; 
Dillon  vs.  People,  8  Mich.,  357. 
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For  the  fourteenth  and  fifteenth  exceptions  no  aathorities 
were  referred  to.     • 

George  B.  Corkhill,  for  the  United  States,  cited: 

In  respect  of  the  first  exception:  1  Bish.  Crim.  Law,  sec. 
1014;  6  Eng.,  607;  8  Litt.,  284;  8  Wh.  Crim.  Law,  sec. 
8158  ei  seq.\  U.  S.  vs.  Curtis,  4  Mason,  282. 

As  to  the  second  exception:  1  Bish.  Crim.  Law,  sec.  1014, 
and  cases  cited  ;  Wh.  Crim.  PI.  &  Pr.  (8th  ed.),  §§  890,  872- 
3,  452  and  cases  cited. 

As  to  the  third  exception :  6  Parker,  209 ;  People  VB.  White, 
55  Barb.,  606;  5  Parker,  89;  22  Wis.,  441;  25  Wis.,  884; 
Wh.  Crim.  PI.  &  Pr.  (8th  ed.),  §  297;  Wh.  Cnm.  Law  (8th 
ed.),  §  540. 

As  to  the  fourth  exception:  People  vs.  Hill,  26  Mich., 
496;  Smith  vs.  State,  8  Ohio,  294;  Gates  vs.  People,  14  111., 
486;  Perry  r^.  People,  14  111.,  498;  74  111.,  144. 

As  to  the  sixth,  seventh  and  eighth  exceptions:  Wh.  Law 
of  Ev.,  §  570;  11  How.,  490;  Com.  vs.  Bosworth,  22  Pick., 
897;  Com.  vs.  Wilson,  1  Gray,  887;  Beauchamp  vs.  State,  6 
Blackf.,  299;  McAleer  i;^.  Hirsey,  85  Md.,  468;  Stockdale 
vs.  Cullosan,  85  Md.,  826;  Smith  vs.  Cook,  85  Md.,  184;  R. 
R.  Co.  V.  Andrews,  89  Md.,  854;  Roscoe's  Cr.  Ev.,  108;  2 
Phill.  Ev.,  445  (9th  ed.) 

As  to  the  tenth  exception:  People  vs.  Hill,  26  Mich.,  496. 
And  as  to  the  eleventh:  Wh.  Ev.,  669;  Rex  ts.  Rudge,  2 
Perk.  N.  P.  Cases,  282;  4  Phill.  Ev.,  750,  and  lb.,  480,  note 
386. 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

On  the  5th  of  February  last  these  three  defendants  were 
indicted  on  a  charge  of  murder.  On  the  same  day  they  were 
arraigned  and  pleaded  not  guilty.  The  court  sat  for  the 
trial  of  the  case  on  the  9th  of  February,  and  on  that  day 
eight  jurors  were  secured  and  sworn  in.  On  the  next  day, 
the  10th  of  February,  the  jury  was  completed  and  the  trial 
proceeded  with;  it  lasted  the  rest  of  the  month,  and  on  the 
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let  of  March  the  jury  brought  in  a  verdict  of  guilty  as  to  alL 
The  case  has  been  heard  upon  a  large  number  of  exceptions 

covering  a  large  variety  of  questions. 
The  first  exception,  after  setting   out  the   indictment^ 

proceeds  as  follows: 

"  Upon  which  said  indictment  the  district  attorney  pro- 
posed that  the  said  defendants  should  be  arraigned,  whereupon 
they  objected  to  such  arraignment,  because  they  had  not  twa 
entire  days  before  that  time  been  served  with  a  copy  of  the 
indictment,  numbered  18,282,  which  objection  the  court 
overruled,  and  they  were  arraigned  accordingly,  to  which 
ruling  of  the  court  the  defendants  then  and  there  excepted,"* 
&c. 

The  act  of  Congress  on  this  subject,  section  1083,  Revised 
Statutes,  U.  S.,  is  in  these  words: 

"  When  any  person  is  indicted  of  treason,  a  copy  of  the 
indictment  and  a  list  of  the  jury,  and  of  the  witnesses  to  be 
produced  on  the  trial  for  proving  the  indictment,  stating  the 
place  of  abode  of  each  juror  and  witness,  shall  be  delivered 
to  him  at  least  three  entire  days  before  he  is  tried  for  the 
same.  When  any  person  is  indicted  of  any  other  capital 
oftense  such  copy  of  the  indictment  and  list  of  jurors  and 
witnesses  shall  be  delivered  to  him  at  least  two  entire  days 
before  the  trial." 

This  statute  is  the  only  law  we  have  upon  the  subject. 
In  this  case  it  seems  by  the  record  that  on  the  day  the 
indictment  was  found,  which  was  the  6th  of  February,  the 
prisoners  were  arraigned  and  pleaded  not  guilty.  They  were 
not  again  brought  into  court  until  the  9th  of  February,  when 
the  making  up  of  the  jury  began,  but  was  not  completed 
until  the  next  day,  the  10th,  and  the  first  question  which 
we  are  called  upon  to  decide  is  whether  the  defendants  had 
had  delivered  to  them  a  copy  of  the  indictment  and  a  list  of 
the  jurors  and  witnesses  two  entire  days  before  the  trial 
began. 

These  lists  were  delivered  to  them  on  the  5th  of  February, 
the  day  of  their  arraignment.     Under  the  English  statute 
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of  7th  William  III,  chapter  8,  the  courts  of  England 
have  decided  that  the  prisoner  was  entitled  to  a  copy  of 
the  indictment  before  his  arraignment,  and  if  that  were 
the  law  in  this  country  the  defendants  were  not  served  in 
time.  But  the  language  of  that  statute  is  very  different 
from  ours.  In  the  first  section  of  the  statute  of  William 
m,  it  is  there  declared  that  all  persons  indicted  for  treason 
or  misprision  "  shall  have  a  true  copy  of  the  whole  indict- 
inent«  but  not  of  the  names  of  the  witnesses,  delivered  unto- 
them  or  any  of  them  five  days  at  the  least  before  he  or  they 
shall  be  tried  for  the  same,  whereby  to  enable  them  and  any 
of  them,  respectively,  to  advise  with  counsel  thereupon  to 
plead  and  make  their  defense,"  &c. 

Under  that  statute  the  English  courts  have  held  that  as 
the  copy  of  the  indictment  was  to  be  served  upon  the 
prisoner  five  days  before  the  trial,  '•  whereby  to  enable  him 
to  advise  with  counsel  thereupon  to  plead  and  make  his 
defense,"  the  copy  must  be  served  five  days  before  the 
indictment.  But  our  statute  contains  no  such  provision. 
It  simply  declares  that  a  copy  of  the  indictment  and  of  tlio 
jurors  and  of  the  witnesses  shall  be  served  two  entire  da^'r* 
before  the  trial. 

In  the  case  of  the  United  States  vs.  Curtis,  4  Mason's 
Reports,  232,  the  court  (Judge  Story)  was  perfectly  clear 
that  it  was  suflicient  if  the  copy  was  delivered  two  days 
before  the  cause  is  tried  by  the  jury,  and  not  before  the  party 
is  arraigned  on  the  indictment.  It  is  very  true  that  Judg.i 
Taney  in  another  case  decided  otherwise.  He  held,  agreeably 
to  the  decisions  of  the  English  courts  under  their  statute, 
that  the  copy  of  the  indictment  ought  to  be  served  two  days 
before  the  arraignment.  In  the  conflict  between  these  two 
high  authorities  the  court  is  left  to  its  own  best  judgment, 
and  as  the  language  of  the  statute  seems  to  be  plain,  we 
must  hold  that  the  service  of  these  copies  was  in  time, 
having  been  made  two  days  before  the  trial,  and  the  trial 
does  not  begin  until  the  jury  is  completed  and  sworn,  which 
in  this  case  was  on  the  10th  of  February.  We  see  no  error, 
therefore,  in  the  ruling  of  the  court  below  upon  this  point. 
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Id  regard  to  the  second  exception,  it  seems  that  on  the 
2d  of  February,  only  three  days  before  the  finding  of  the 
indictment,  upon  which  the  defendants  were  tried,  a  prior 
indictment  (No.  13,263)  had  been  found  against  them  for 
the  same  crime.  To  this  indictment  they  had  on  the  same 
day — the  2d  day  of  February — been  arraigned  and  had 
pleaded  not  guilty,  with  which  plea  issue  had  been  joined  by 
the  Government.  The  district  attorney,  however,  without 
^proceeding  upon  that  indictment,  had  a  new  one  found — the 
one  upon  which  they  were  tried.  When  they  were  called  upon 
to  plead  to  this  last  indictment,  they  objected,  as  the  excep- 
tion sets  out,  "  to  being  compelled  to  plead  to  said  second 
indictment,  and  to  proceed  to  trial  thereon  until  the  issue 
joined  on  the  said  indictment  numbered  13,263  was  disposed 
of,  which  objection  was  by  the  court  overruled,  and  the 
defendants  were  required  to  plead  to  said  second  indictment, 
and  to  proceed  to  trial  thereon,  and  did  plead  not  guilty 
thereon,  to  which  ruling  of  the  court  the  defendants 
excepted,"  &c. 

We  see  nothing  in  this  exception  on  which  to  grant  a  new 
trial.  In  the  case  of  John  Swan  and  Elizabeth  JeflFries,  re- 
ported in  Foster's  Crown  Law,  104,  the  objection  was  made 
that  a  prior  indictment  had  been  found  against  the  defend- 
ants. But  the  court  overruled  the  objection,  saying:  "  The 
court  is  of  opinion  that  the  charge  in  the  bill  last  found 
must  be  answered  notwithstanding  the  pendency  of  the 
former,  for  auierfois  arraign  is  no  plea  in  this  case.  Perhaps 
the  bill  last  found  is  better  adapted  to  the  nature  of  the 
case  than  the  former,  and  the  king's  counsel  must  be  at 
liberty  to  prosecute  in  such  manner  as  may  best  answer  the 
ends  of  public  justice.  But  at  the  same  time  the  court  must 
take  care  that  the  prisoners  be  not  exposed  to  the  incon- 
venience of  undergoing  two  trials  for  one  and  the  same  fact." 

This  principle  seems  to  us  to  be  applicable  to  the  present 
case  and  to  be  conclusive  against  this  exception,  and  it  is 
accordingly  overruled.  The  court  will  take  care  that  the 
prisoners  be  not  exposed  to  the  jeopardy  of  two  trials  for 
one  and  the  same  fact. 
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The  third  exception  is  based  upon  the  refusal  of  the  court 
to  grant  a  motion  that  the  counsel  for  the  government  should 
be  required  to  elect  on  which  particular  count  of  the  indict- 
ment they  would  proceed  to  trial.  The  indictment  in  this 
case  contained  six  counts.  The  first,  second  and  sixth  charg- 
ing the  killing  with  a  stone;  the  third  and  fourth  charging 
the  killing  by  kicking  and  beating,  and  the  fifth  charges  the 
killing  by  instruments  unknown.  We  are  of  opinion  that 
there  was  no  ground  for  such  a  motion.  Where  an  indict- 
ment contains  several  counts,  the  prosecution  will  not  be 
compelled  to  elect  on  which  count  they  will  ask  conviction. 
State  v.  Canterbury,  8  Foster's  New  Hampshire  Reports, 
195;  Archbold's  Criminal  Pleading  (Pomeroy's  8th  edition), 
292,  where  in  the  latter  authority  it  is  said  there  is  no  objec- 
tion to  stating  the  same  offence  in  different  ways,  in  as 
many  different  counts  of  the  indictment  as  you  may  think 
necessary,  even  although  the  judgment  on  the  several  counts 
be  different,  provided  all  the  counts  be  for  felonies  or  all  for 
misdemeanors. 

The  fourth  exception,  which  is  of  more  serious  import, 
begins  by  setting  out  that  on  the  5th  day  of  February,  the 
prisoners  had  been  served  with  a  long  list  containing  the 
names  and  addresses  of  the  witnesses  for  the  Government, 
and  that  on  the  next  day,  the  6th  of  February,  a  supplemental 
list  consistiYig  of  the  names  and  places  of  abode  of  two  more 
witnesses  was  served.  The  names  on  this  second  list  were 
W.  R.  Speare  and  William  Dangerfield,  and  the  question  is, 
whether  the  prisoners  were  served  with  this  list  two  full 
days  before  the  trial.  Now,  the  sixth  of  February  was 
Friday,  and  the  statute  requires,  as  we  have  seen,  that  the 
defendant  shall  be  served  two  entire  days  before  the  trial. 
The  defendant's  counsel  contend  that  only  Saturday  is  to  be 
counted,  Sunday  being  dies  non  juridicuSj  and  that  as  the 
trial  began,  as  they  contend,  on  Monday,  the  fractional  part 
of  that  day  is  not  to  be  reckoned,  so  that  they  were  not 
served,  as  counsel  contend,  two  entire  days  before  trial  with 
the  list  of  these  two  witnesses.  As  the  trial,  however,  is  to 
be  regarded  as  beginning  on  the  next  day,  viz.,  on  Tuesday 
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the  10th,  when  the  jury  was  completed,  it  is  clear  that  they 
were  served  two  entire  days  before  the  trial  began. 

But  even  had  the  trial  begun  on  the  9th,  the  list  would 
have  been  served  in  time,  for  the  maxim  dies  Dominicus  non 
est  juridicus  does  not  apply  to  matters  of  this  sort.  The 
Lord's  day,  dies  DominicuSy  is  a  day  upon  which  the  courts 
do  not  sit,  it  is  true;  although  in  early  times  the  English 
ecclesiatical  courts  sat  on  Sunday,  and  only  ceased  to  do  so 
when  Parliament  interfered.  All,  therefore,  that  is  intended 
by  this  maxim  is  that  the  courts  do  not  do  business  on 
Sunday.  But  other  business  may  be  done  on  that  day,  unless 
forbidden  by  the  statute,  and  if,  therefore,  the  statute  pro- 
viding for  the  delivering  of  this  list  does  not  prohibit  Sunday 
from  being  counted  as  one  of  the  days,  there  is  nothing  to 
prevent  it  being  so  counted. 

Upon  this  point  I  will  read  from  Foster's  Crown  Law,  page 
230,  notCj  where,  in  commenting  on  the  English  statute  on  the 
same  subject,  the  writer  says:  ^^  Upon  the  commission  which 
sat  in  Savoy  and  in  the  north  for  the  trial  of  the  rebels  in 
the  year  1746,  the  five  days,  as  I  have  already  said,  were 
likewise  exclusive  of  an  intervening  Sunday;  that  not  being 
thought  a  proper  day  for  the  prisoner's  advising  with  his 
counsel  or  preparing  for  his  defense.  It  was  so  ordered  upon 
a  like  commission  in  the  north  in  the  year  1716  for  greater 
caution  and  to  obviate  all  objections.  But  the  statute  doth  not 
require  27." 

This  question,  however,  does  not  arise  in  this  case,  as  the 
trial  is  to  be  regarded  as  beginning  on  the  10th  of  February, 
when  the  jury  was  completed,  and  the  list  was,  therefore, 
delivered  in  ample  time. 

But  there  is  a  more  serious  question  raised  by  this  fourth 
exception.  It  appears  that  on  the  14th  of  February,  and 
after  the  trial  had  been  going  on  for  some  days,  another  list 
was  served  upon  the  defendants,  and  this  third  list,  while 
containing  the  names  of  Dangerfield  and  Speare,  had  in 
addition  the  name  of  W.  Pettis.  The  third  notice  as  to 
Dangerfield  and  Speare  was  doubtless  given  for  greater 
caution,  but  W.  Pettis  was  a  new  witness,  of  whom  no  notice 
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liad  been  given  before  the  trial  began.  I  will  read  that 
portion  of  the  exception  which  states  the  facts  in  regard 
to  this  witness. 

^^  And  the  prosecution  then  and  there  proposed  to  examine 
the  witnesses  on  the  last  named  list  on  behalf  of  the  United 
States,  bat  the  court  decided  that  although  the  affidavit  of 
the  United  States  attorney  disclosed  a  sufficient  excuse  for 
not  having  served  the  names  of  the  witnesses  on  the  defend- 
ants two  1^^  days  before  the  commencement  of  the  trial , 
jret  that  the  said  supplemental  list  had  not  been  served  on 
the  defendants  two  entire  days  before  the  said  16th  day  of 
J^ebruary,  1880,  and  hence  the  said  witnesses  could  not  be 
examined  on  said  16th  day,  but  that  the  court  would  allow 
them  to  be  examined  on  the  18th  of  February,  and  the  court 
adjourned  on  February  17th  until  February  18th,  the  United 
States  having  no  further  witnesses  in  readiness,  on  which 
18th  day  of  February,  1880,  the  prosecution  called,  to  main- 
tain the  issue  on  its  part  joined,  and  before  the  defendants 
had  presented  their  testimony  on  their  behalf,  W.  R.  Speare, 
William  Dangerfield,  and  W.  Pettis,  as  witnesses  on  behalf 
of  the  prosecution;  whereupon  the  defendants  objected  to 
the  said  witnesses,  and  each  of  them,  being  sworn,  because 
their  names  and  places  of  abode  had  not  been  served  upon 
them  two  entire  days  before  the  trial,  which  objection  was 
by  the  court  overruled;  and  the  said  witnesses  were  sworn 
•and  testified  in  chief  on  behalf  of  the  prosecution;  to  which 
ruling  of  the  court  the  defendants  excepted,"  A;c. 

Now,  as  to  Dangerfield  and  Speare,  the  original  notice  of 
February  6th  was  sufficient.  But  as  to  Pettis,  we  are  of 
opinion  that  the  notice  was  not  sufficient,  it  not  having  been 
given  until  after  the  trial  began ;  but  that  is  hardly  decisive 
of  the  fate  of  the  exception.  The  bill  of  exceptions  merely 
-sets  out  that  these  witnesses  were  sworn.  Now,  they  were 
incompetent  witnesses,  but  what  did  they  swear  to?  The  tes- 
timony might  have  been  favorable  for  the  defendants;  it 
might  have  been  a  matter  wholly  immaterial,  and  the  statute 
refers  to  witnesses  who  are  to  be  called  to  support  the  indict- 
ment.   Now,  an  imcompetent  witness  may  be  improperly 
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admitted  to  testify,  but  if  his  testimony  is  immaterial,  or  if 
it  has  been  unfavorable  to  the  other  side,  it  is  no  ground  of 
reversal.     In  the  case  of  the  Railroad  Company  vs.  Smith,  21 
Wallace,  256,  incompetent  testimony  had  been  received  in 
the  court  below,  but  had  not  been  set  out  in  the  bill  of 
exceptions,  and  the  Supreme  Court  said,  page  261:   '«For 
aught  that  we  can  know  the  witness  may  have  answered 
that  he  was  unable  to  state  what  injury  or  damage,  hindrance 
or  delay,  was  occasioned  to  the  company  in  the  running  of 
the  road  by  the  defective  character  of  the  bridge,  or  what 
number  of  hands  were  employed  or  would  have  been  neces- 
sary if  the  bridge  had  been  properly  constructed.     We  can- 
not, therefore,  see  that  any  harm  resulted  to  the  defendant 
from  the  exclusion.     Whatever  may  be  the  rule  elsewhere,  to- 
render  an  exception  available  in  this  court,  it  must  affirm- 
atively appear  that  the  ruling  excepted  to  aftected  or  might 
have  affected  the  decision  of  the  case.     If  the  exception  is 
to  the  refusal  of  an  interrogatory  not  objectionable  in  form^ 
the  record  must  show  that  the  answer  related  to  a  material 
matter  involved;  or,  if  no  answer  was  given,  the  record  must 
show  the  offer  of  the  party  to  prove  by  the  witness  particular 
facts,  to  which  the  interrogatory  related  and  that  such  facts- 
were  material.     Such  has  been  the  decision  of  this  court  in. 
several  cases,  and  was  distinctly  affirmed  at  the  present  term 
in  the  case  of  Packet  Company  vs.  Clough." 

And  in  that  case^  which  is  to  be  found  in  20  Wallace,  542,. 
Judge  Strong,  delivering  the  opinion  of  the  court,  said  (I 
read  from  page  542) : 

^'  The  last  assignment  of  error  is  the  rejection  of  the  depo- 
sition of  Turner.  Of  this  it  is  sufficient  to  say  that  we  have 
not  before  us  either  the  deposition  or  any  statement  of  what 
it  tended  to  prove.  We  cannot  know,  therefore,  that  it  was 
of  any  importance,  or  that  if  it  had  been  admitted  it  could 
have  had  any  influence  upon  the  verdict." 

Now^  there  is  nothing  on  the  face  of  this  exception  by 
which  we  can  see  what  the  evidence  was,  whether  it  was 
material  or  whether  the  defendant  sustained  harm  by  it,  for 
if  he  sustained  none,  then,  although  the  witness  examined 
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was  incompetent,  it  could  have  made  no  difference  to  him  in 
the  final  result.  It  is  true  that  the  record  states  that  the 
evidence  was  "  in  behalf  of  the  prosecution,"  but  we  do  not 
see  that  that  informs  us  of  anything.  This  exception  must 
then  be  overruled  for  the  reason  stated. 

The  fifth  exception  is  in  regard  to  the  testimony  of 
one  Wm.  Duehay,  who  was  called  for  the  prosecution,  and 
testified  as  to  certain  threats  which  were  made  by  the  defend- 
ant Queenan  against  the  deceased  the  summer  before  the 
murder.  The  objection  to  the  admission  of  this  testimony 
was  that  the  threat  was  made  too  long  anterior  to  the  deed. 
But  we  think  otherwise.  Threats  are  evidence  in  a  case  of 
this  kind,  and  there  is  no  particular  limit  to  time,  and  we 
think  that  the  summer  before  the  murder  was  not  too  remote 
in  point  of  time. 

The  next  exception  is  as  to  the  testimony  of  one  Benjamin 
Johnson.  This  witness  testified  that  he  had  been  in  company 
with  these  parties  on  the  night  of  the  murder,  and  had  seen 
them  attack  and  knock  down  the  defendant.  The  United 
States,  then,  in  confirmation  of  Johnson's  testimony,  offered 
the  evidence  of  one  Washington  Braxton,  who  had  heard 
Johnson  relate  the  same  story  on  the  Saturday  morning  after 
the  murder;  but  at  that  stage  of  the  trial  the  court  excluded 
the  testimony.  The  defense  then  called  the  prisoners  them- 
selves, and  as  the  bill  of  exceptions  sets  out,  "  each  of  the 
defendants  was  examined  on  his  own  behalf,  and  swore  that 
neither  he  nor  his  co-defendants  were  with  Johnson  on  the 
evening  or  night  of  the  homicide,  and  did  not,  nor  did  either 
of  them,  have  anything  to  do  with  the  homicide,  and  contra* 
dieted  all  Johnson's  evidence  in  respect  to  their  connection 
therewith." 

After  the  defendants  had  testified  as  above,  the  United 
States  renewed  the  oflfer,  which  had  been  rejected,  to  prove 
by  Braxton  that  on  the  Saturday  morning  after  the  murder 
Johnson  had  told  him  (the  defendants  not  being  present) 
the  same  story  that  he  had  told  in  court.  This  evidence  the 
judge  trying  the  case  now  held  admissible,  to  which  the 
defendants  excepted,  upon  the  ground  that  Johnson's  state- 
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ment,  not  under  oath,  coald  not  be  better  tban  that  given 
under  oath. 

We  think  that  the  evidence,  was  competent.  There  has 
been  much  conflict  of  decision  in  r^^rd  to  tbia  question. 
Evidence  in  corroboration  of  the  statement  of  witnesses 
under  certain  circumstances  has  always  been  received,  and 
under  certain  other  circumstances  it  has  always  been  rejected, 
so  that  the  question  in  each  case  is,  whether  the  circum- 
stances are  such  as  to  allow  the  corroboration. 

The  Maryland  authority  upon  the  subject  is  to  be  found  in 
Cook  V8.  Curtis,  6  Harris  and  Johnson,  93,  where  the  Court 
of  Appeals,  by  Buchanan,  J.,  said:  "  We  can  perceive  no 
good  reason  why  the  evidence  offered  and  rejected  should  not 
have  been  received  in  corroboration  of  what  was  sworn  to  in 
the  deposition  of  Doctor  Kingsmore,  a  sufficient  foundation 
for  that  corroborating  testimony  being  laid  by  the  plaintiff, 
in  offering  evidence  that  Kingsmore  was  not  present  at  the 
birth  of  any  of  Mrs.  Cook's  children,  which  was  substan- 
tially to  impeach  his  credibility.  And  where  the  credibility 
of  a  witness  is  attacked  by  the  opposite  party,  his  prior 
declaration  may  be  given  in  evidence  to  show  his  consistency." 

That  decision  was  subsequently  affirmed  in  the  case  of  the 
Washington  Fire  Insurance  Co.  vs.  Davison  et  al.,  30  Md., 
91,  where  it  was  held,  in  the  language  of  the  syllabus,  "  that 
if  a  witness  swears  he  was  present  on  a  certain  occasion  when 
a  certain  act  was  done  and  a  particular  remark  was  made^ 
and  the  opposite  party  proves  that  he  was  not  present,  such 
proof  goes  to  impeach  the  credibility  of  the  witness,  and  his 
testimony  may  be  corroborated  by  proof  of  prior  declarations 
in  regard  to  the  alleged  act  and  remark." 

In  the  Supreme  Court  of  the  United  States,  in  the  case  of 
EUicott  vs.  Pearl,  10  Peters,  489,  Mr.  Justice  Story,  in  speak- 
ing  upon  the  subject,  lays  down  the  general  rule  that  such 
evidence  is  not  admissible ;  but,  after  giving  the  reason  of 
the  court  for  rejecting  the  corroborating  evidence  in  that 
case,  and  laying  down  the  general  rule  as  to  such  testimony^ 
he  says  :  "  We  say  in  general,  because  there  are  exceptions^ 
but  they  are  of  a  peculiar  nature  not  applicable  to  the  cir- 
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^^amstances  of  the  present  case  ;  as  where  the  testimony  is 
assailed  as  a  fabrication  of  a  recent  datei  or  a  complaint 
recently  made  ;  for  therCi  in  order  to  repel  sach  imputation, 
proof  of  the  antecedent  declarations  of  the  party  may  be 
admitted."  The  opinion  of  Judge  Story  seems  to  fully  sus- 
tain the  MlEU-yland  authorities,  which,  as  far  as  the  facts 
relate  to  the  question  raised  here,  are  very  strongly  in  point. 

We,  therefore,  see  no  error  in  submitting  this  evidence  in 
-corroboration  of  Johnson's  story. 

The  same  principle  applies  to  the  seventh  exception, 
\vhich  refers  to  the  testimony  given  by  the  witness  Croggon, 
^vho  testified  in  corroboration  of  Johnson's  statement  that 
he  had  been  told  the  same  story  by  Johnson  on  the  Sunday 
following  the  murder. 

And  so,  too,  the  same  ruling  must  apply  to  the  eighth 
exception,  where,  in  corroboration  of  the  testimony  of  a  man 
named  Brown,  produced  by  the  prosecution,  and  who  testified 
that  he  had  met  the  defendants,  and  the  witness  Benjamin 
Johnson,  in  the  immediate  vicinity  of  the  scene  of  the  murder 
of  the  deceased,  Hirth,  on  P  street,  immediately  before  the 
time  of  its  commission,  and  that  he,  said  Brown,  was  then  in 
company  with  a  man  named  Richard  T.  Craig  ;  and  the 
defendants,  upon  cross-examination  of  said  witness,  asked 
hira  whether  he  had  not  been  confined  in  the  penitentiary, 
to  which  he  answered,  no  ;  and  whether  he  had  not  been 
drummed  out  of  camp,  with  his  head  shaved,  for  selling 
whiskey  to  soldiers,  and  admitted  that  he  had  been  so  treated 
unjustly;  and  also  whether  he  had  not  been  a  common 
informer  in  liquor  cases,  and  admitted  that  he  had  testified 
for  the  District  in  such  cases;  and  whether  he  had  not  been 
paid  for  testifying  in  this  case,  to  which  he  answered,  no; 
and  whether  he  had  not  attempted  to  bribe  the  above- 
mentioned  Richard  T.  Craig  to  testify  before  the  grand  jury 
that  he,  Craig,  bad  been  in  company  with  the  witness  Brown 
on  the  night  of  the  murder,  and  had  seen  the  defendants  and 
the  witness  Benjamin  Johnson  in  the  vicinity  of  the  scene 
of  the  murder  and  immediately  before  the  time  of  its  com- 
mission; and  whether  he  had  not  learned  from  the  news- 
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papers  all  the  mattere  which  he  had  testified  to  here  about 
the  defendants  being  in  the  vicinity  of  the  homicide  at  the 
time  it  was  committed;  whereupon  the  United  States,  in 
rebuttal,  and  in  corroboration  of  the  said  evidence  of  the 
said  Brown,  offered  to  prove  by  one  James  C.  Little  that  the 
witness  Brown  had,  on  Thursday  morning,  the  day  after  the 
murder,  made  to  him,  not  in  the  presence  of  the  defendants, 
or  either  of  them,  substaHtially  the  same  statement  concern- 
ing the  same  matter;  to  which  said  offer  the  defendants 
objected,  and  which  said,  objection  the  court  overruled,  and 
permitted  the  said  testimony  of  the  said  witness  Little  to  be 
given  to  the  jury;  to  which  ruling  of  the  court  the  defend- 
ants excepted,"  &c. 

The  ninth  exception  relates  to  the  testimony  of  the 
defendant  Edward  Queenan,  and  is  as  follows:  "  Be  it 
remembered  that,"  &c.,  "  Edward  Queenan,  one  of  the  said 
defendants,  having  testified  on  his  own  behalf,  on  cross- 
examination  was  asked  by  the  attorney  for  the  prosecution 
this  question : 

"  Are  you  the  same  Edward  Queenan  who  was  arrested 
with  one  William  Broadus  and  William  Simms,  in  1875,  on 
a  charge  of  stealing  a  coat,  overcoat,  and  umbrella,  and 
turned  State's  evidence,  and  appeared  as  a  witness  in  that 
case?"  To  which  question  the  defendants  objected,  and 
which  objection  the  court  overruled,  and  the  said  Queenan 
was  required  to  answer  thereto,  and  answered  that  he  was. 

And  the  United  States  thereupon  offered  the  record  of  the 
said  conviction  of  Broadus,  and  read  the  same  to  the  jury; 
to  which  ruling  of  the  court  the  defendants  excepted,  &c. 
We  do  not  see  that  any  harm  was  done  the  defendants  by 
this  question,  or  its  answer,  and,  therefore,  overrule  the 
exception. 

The  tenth  exception  relates  to  the  admission  as  a  witness 
of  one  Waterman  P.  Bagley.  It  appears  that  in  the  list 
of  witnesses  which  was  served  upon  the  defendants  two 
entire  days  before  the  trial,  this  witness  was  described  as 
Wm.  P.  Bagley.  Now,  "  Wm."  is  usually  supposed  to  be  an 
abbreviation  for  "William."    But  the  witness,  on  being 
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sworn,  testified  that  his  name  was  not  William  P.  Bagley, 
but  Waterman  P.  Bagley.  If  the  notice  had  been  simply 
W.  P.  Bagley,  there  would  have  been  no  objection  to  the 
absolute  identity  of  the  party.  This  was  a  veiy  close  tech- 
nical objection.  But  as  we  have  nothing  in  the  record  to 
show  what  his  testimony  was,  or  even  its  puiport,  we  are 
not  called  upon  to  consider  whether  to  reverse  upon  it  or  not. 

The  eleventh  exception  is  as  follows:  ^^Be  it  remem- 
bered, that,"  Ac,  "  one  Richard  T.  Brown,  having  been  called 
as  a  witness  and  sworn  on  behalf  of  the  prosecution,  testified 
that,  on  Wednesday,  January  7, 1880,  at  night,  and  about 
eight  or  a  quarter  to  eight  o'clock,  he  saw  the  defendants  in 
this  cause  and  one  Benjamin  Johnson  near  the  corner  of 
Seventeenth  and  P  streets,  and  on  the  north  side  of  P  street, 
and  that  the  defendant  Neverson  spoke  to  him,  and  that  he, 
tbe  said  witness,  then  passed  on,  and  that  a  man  by  the 
name  of  Craig  was  with  him  at  the  time;  and  having  been 
shown  one  Richard  Craig,  said  that  that  was  the  man.  The 
defendants  asked  on  cross-examination  of  the  said  witness 
Brown  the  following  questions: 

*'  Did  you  not,  in  the  restaurant,  on  the  corner  of  Ninth 
and  Boundary  streets,  or  that  immediate  neighborhood,  on 
the  29th  of  January,  1880,  tell  Richard  T.  Craig  he  could 
have  fifty  dollars  by  testifying  he  was  with  you  when  you 
met  the  men  on  Seventeenth  street?" 

"  Did  you  not,  then  and  there,  say  to  Craig  that  you  would 
give  him  fifty  dollars,  or  he  could  have  fifty  dollars,  if  he 
would  go  before  the  grand  jury  and  testify  that  he  and  you 
met  Bedford,  Queenan,  Pinn  and  Johnson  on  Seventeenth 
street  between  N  and  0  streets,  and  that  you  walked  up 
Seventeenth  to  P  street? 

"  Did  you  not,  at  the  same  time  and  place,  ask  Craig  to 
state  that  while  the  men  talked  with  you,  that  he,  Craig, 
stepped  ten  or  fifteen  feet  away? 

'^  Did  you  not,  at  the  same  time  and  place,  ask  Craig  to 
go  over  with  you  to  Fourteenth  street  and  get  a  portion  of 
the  money — two  dollars? 
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"  Which  said   questions   the   witness    answered    in    the 

negative. 

"  Whereupon  the  defendants  in  defense  offered  to  show 
by  one  Richard  T.  Craig,  whom  Brown  had  identified  as  the 
man  who  had  been  with  him  on  the  night  of  the  murder^ 
that  the  said  Brown  had  made  the  said  statements  to  and 
the  said  requests  of  the  said  Craig  at  the  time  and  place  in 
the  said  questions  mentioned,  which  offer  the  court  refused 
and  which  testimony  was  rejected;  to  which  ruling  of  the 
court  the  defendants  excepted,"  &c. 

These  questions  were  entirely  collateral  to  the  issue,  and 
it  is  plain  that  the  defendants  were  concluded  by  the  answer 
they  received. 

The  twelfth  exception  is  as  follows:  '*Be  it  remem^ 
bered  that,"  A;c.,  **  the  prosecution,  to  maintain  the  issue  on 
its  part  joined,  offered  the  evidence  of  Charles  Baffell,  as  to 
the  manner  of  the  defendant  Joseph  Neverson  at  the  drug 
store,  in  the  presence  of  the  body  of  the  deceased,  Hirth,  on 
the  night  of  the  murder;  whereupon  the  defendants  offered 
by  one  William  T.  Criswell  to  show  what  the  defendant 
Neverson  said  at  that  time  and  place,  while  he  was  standing 
by  the  body  of  Hirth,  which  offer  was  by  the  court  refused ; 
to  which  refusal  the  defendants  then  and  there  excepted,"  &c. 

Now,  a  witness  had  been  called  upon  by  the  prosecution 
to  prove  what  Neverson  did  whilst  standing  by  the  body  of 
the  deceased  on  the  night  of  the  murder.  The  defense  did 
not  cross-examine  that  witness  at  all  but  let  him  go.  He 
had  not  been  asked  by  the  prosecution  what  Neverson  said^ 
but  even  without  that,  I  am  inclined  to  think  that  he  might 
have  been  cross-examined  in  regard  to  it.  But  no  cross- 
examination  waH  attempted,  and  afterwards  an  independent 
witness  was  call6d  by  the  defense,  not  to  contradict  the  wit- 
ness who  had  been  called  on  the  part  of  the  prosecution,  not 
to  explain  away  the  conduct  of  Neverson,  but  to  prove 
another  and  different  fact. 

Now,  it  is  a  general  rule  that  the  declarations  of  the  party 
accused  of  the  crime  are  not  evidence  for  him.  State  vs. 
Hildred,  9th  Iredell,  440. 
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Sometimes  words  are  so  mixed  up  in  deeds  that  they 
become  part  of  the  res  gestce.  Bat  it  seems  to  as  that  that 
was  not  the  case  here.  The  raling  we  think  was  right. 
Bat  there  is  another  objection  to  this  exception^  the  same 
objection  that  has  proved  fatal  to  others  already  passed  upon- 

Let  it  be  known  that  the  point  of  the  exceptions  is  this: 

"  Whereapon  the  defendants  oftered  by  one  William  T. 
Criswell  to  show  what  the  defendant  Nevei'son  said  at  that 
time  and  place  while  he  was  standing  by  the  body  of  Hirth, 
which  offer  was  by  the  coart  refused." 

As  is  shown  by  the  decision  in  the  Supreme  Court  already 
quoted^  it  was  the  duty  of  the  defendants  to  have  told  the 
court  what  they  proposed  to  prove  by  this  witness. 

And  here  it  may  be  a  suitable  place  to  observe  the 
difference  between  incompetent  testimony  that  has  been 
received,  and  an  offer  of  evidence  which  has  been  refused. 

If  incompetent  testimony  has  been  received  it  is  clear, 
under  the  decisions,  that  it  must  be  set  out  in  the  bill  of 
exceptions  so  that  the  court  may  see  what  it  is;  whether 
any  harm  has  come  to  the  defendant.  Where  evidence  is 
offered  but  not  received,  there  it  is  necessary  that  the  party 
who  offers  it  should  apprise  the  court  of  what  he  hopes  to 
prove  so  that  the  court  may  have  something  to  act  upon,  and 
the  record  must  show  it.  In  one  case  the  court  acts  upon 
evidence  received,  and  in  the  other  case  it  acts  upon  the 
offer  of  evidence.  In  this  case,  no  evidence  was  received, 
and  according  to  the  decision  of  the  Supreme  Court  it  is 
necessary  that  the  defendant  should  state,  in  his  bill  of 
exception,  what  it  was  he  proposed  to  prove. 

We  have  now  reached  the  thirteenth  exception.  A 
witness  by  the  name  of  Sarah  Turner,  having  been  called  by 
the  defense  for  the  purpose  of  proving  an  alibi  for  the 
defendant  Queenan,  testified  in  the  course  of  her  examination, 
"  that  on  the  evening  of  the  murder,  and  about  six  o'clock, 
the  defendant  Queenan  called  at  Mrs.  Ridenour's,  her  service 
place,  and  that  she  saw  him  there;  and  having  been  cross- 
examined  by  the  prosecution,  and  having  left  the  stand,  was 
recalled  by  the  prosecution,  and  asked  the  following  question, 
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against  the  objection  of  the  defendants:  '  Did  you  not,  on 
Priday,  at  Mrs.  Ridenour's  house,  say  to  officer  Acton  that 
Queenan  did  not  call  for  you  at  your  place  of  service,  and 
did  not  come  there,  and  that  you  first  saw  him  at  your 
sister's  ? ' 

'^  To  which  question  the  witness  answered, '  no; '  but  that 
she  did  say  that  she  saw  him  at  her  sister's;  whereupon  the 
Government  oftered  to  prove  by  one  Joseph  Acton  that  he 
had  had  an  interview  with  one  Sarah  Turner  at  Mrs. 
Ridenour's,  on  Friday,  January  16th,  and  that  she  told  him 
that  she  did  not  know  Queenan,  and  that  he  did  not  come 
to  her  service  place  on  the  night  of  the  murder,  and  that  the 
£rst  she  saw  of  him  that  night  was  at  the  house  of  her  sister; 
to  which  ofter  the  defendants  objected;  which  objection  was 
overruled  by  the  court;  to  which  ruling  of  the  court  the 
defendants  excepted,"  &c. 

It  is  claimed  by  the  defense  that  the  answer  of  the  wit- 
ness to  this  question  was  conclusive  upon  the  prosecution,  it 
being  a  question  asked  in  cross-examination  upon  a  motion 
collateral  to  the  issue;  we  do  not  think  so,  the  alibi  which 
the  defendant  Queenan  had  set  up  was  a  material  matter  of 
the  case  or  fact  upon  which  the  trial  turned  and  Sarah  Tur- 
ner's testimony  was  important  testimony  relating  to  that 
question.  The  government  had  an  undoubted  right  to  contra- 
dict her  statements  in  regard  thereto.  So  that  we  see  no 
error,  therefore,  in  Ihis  ruling. 

The  fourteenth  exception  contains  the  prayers  for  in- 
structions which  were  submitted  by  counsel  for  the  defense 
and  the  charge  of  the  coqrt  to  the  jury.  The  court  refused 
to  grant  any  of  these  prayers  except  one  upon  the  question 
of  credibility,  but  grouped  the  points  in  the  case  in  a  gene- 
ral charge  to  the  jury  covering  the  whole  ground,  and  in 
this  charge  we  see  no  error. 

There  are  some  other  exceptions  taken  by  counsel  for  the 
defendant  Pinn  relating  to  the  selection  of  the  jury.  Cer- 
tain questions  were  put  to  persons  who  had  been  summoned 
to  attend  as  jurymen  going  to  the  matter  of  their  compe- 
tency.   But  after  the  inquiry  into  competency  had  been 
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made  and  the  judge  had  ruled  that  they  were  competent, 
they  were, peremptorily  challenged  by  the  defense  so  that, 
they  did  not  sit  on  the  jury  and  the   defendants  were  not  1 
prejudiced  even  if  the  ruling  of  the  court  were  wrong,  unless? 
in  consequence  of  the  ruling  they  were  compelled  to  exhaust' 
their  peremptory  challenges  upon  incompetent  jurors.    But 
it  does  not  appear  frona  the  record  that    the  peremptory 
challenges  for  the  .defendants  were  exhausted  and  we  are 
not  to  presume  anything  against  the  fairness  of  the  trial 
below  or  to  decide  upon  the  ruling  of  the  court  unless  it 
appears  upon  the  record  that  if  wrong  the  party  taking  the 
exception  was  prejudiced  by  it. 
Judgment  aflBlrmed. 


Mr.  Justice  Mac  Arthur,  while  concurring  in  the  judg- 
ment, said: 

There  is  just  one  point  in  the  decision  of  my  brother 
Wylie  upon  which  I  desire  that  I  should  not  be  concluded, 
and  while  concurring  in  all  else  that  has  been  decided,  I 
think,  in  justice  to  myself,  I  ought  to  indulge  in  a  single 
expression,  and  that  is  as  to  the  construction  of  the  statute 
requiring  service  of  the  list  of  the  jurors  and  of  the  witnesses 
two  full  days  before  the  trial. 

We  all  agree  that  this  must  be  done,  for  the  purpose  of 
authorizing  the  examination  of  any  witness  produced  for  the 
purpose  of  sustaining  the  indictment.  We  are  not  to  pre- 
sume, however,  that  Congress  in  passing  this  act  intended 
by  it  to  deprive  the  prosecution  of  material  testimony.  The 
act  was  passed  in  view  of  a  well-established  practice,  both 
in  civil  and  criminal  cases,  that  newly-discovered  testimony 
was  always  the  foundation  for  relief.  And  even  these 
defendants  are  entitled  to  a  motion  for  a  new  trial  upon  this 
very  ground,  if  they  had  the  materials  upon  which  to  base 
it.  The  reason  that  the  prosecution  would  not,  without  a 
verdict,  be  entitled  to  the  same  remedy,  is  simply  because 
the  government  has  no  motion  for  a  new  trial  at  all. 

Now,  the  practice  pursued  in  one  of  the  cases  cited,  in 
Kew  Hampshire,  recognized  this  practice  in  a  criminal  case 
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ander  a  statute.  It  was  the  practice  pursued  upon  the  trial 
of  this  case  in  the  court  below  ;  and  I  apprehend  that  the 
Government,  after  using  the  utmost  diligence  and  exercising 
the  utmost  good  faith,  may  not  be  able  to  name  all  the  wit- 
nesses previous  to  the  commencement  of  the  trial.  And  in 
some  cases,  perhaps,  it  would  be  impossible  that  the  Govern- 
ment should  be  able  to  know  all  the  facts  that  might  be 
proved  by^  a  subsequent  development  of  testimony. 

Suppose,  for  instance,  that  a  defendant  on  trial,  upon  a 
charge  of  homicide,  should  make  a  declaration  or  a  confes- 
sion, after  the  trial  commenced,  of  his  guilt.  Ls  it  possible, 
•under  such  circumstances,  the  Government  would  be  de- 
tarred,  under  the  statute,  from  producing  before  the  close  of 
the  trial,  testimony  of  that  description  ? 

Now,  I  apprehend  that  this  statute  was  not  intended  to 
abrogate  this  practice.  It  does  not  in  terms  abrogate  it, 
and  I  think  that,  without  any  express  provision  of  that  de- 
scription, the  practice  must  be  considered  still  in  vogue  in 
the  trial  of  indictments  as  well  as  in  the  trial  of  civil  suits. 

The  main  objection  that  has  been  taken  to  this  mode  of 
proceeding  is,  that  it  might  work  a  surprise  upon  the  defend- 
ant, but  the  statute  has  guarded  him  from  such  sur- 
prise by  providing  that  there  should  be  a  list  of  witnesses 
before  the  trial  commences.  But  this  is  a  matter  which  is 
confided  to  the  entire  discretion  of  the  court  before  whom 
the  indictment  is  on  trial,  and  the  court  will  see  that  no 
injustice  is  done  to  the  defendant,  other  than  that  which 
would  result  from  the  statement  of  the  truth  of  the  facts 
and  circumstances  of  the  case. 

If,  therefore,  a  court  is  of  opinion  that  the  defendant  is 
taken  by  surprise,  it  will  give  him  such  opportunities  as  it 
has  at  its  entire  command  to  supply  him  with  the  means  of 
curing  this  surprise,  by  delaying  the  trial  and  giving  him 
process  and  such  time  as  may  be  necessary.  And  if  the 
court  see  absolutely  that  a  defendant  would  come  to  an 
injury,  to  an  injustice,  which  he  ought  not  to  be  subjected 
to,  the  court  should  reject  the  newly-discovered  testimony 
entirely.     But  I  think  it  is  giving  too  broad  a  construction 
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to  this  statute  to  say  that  the  Government  shall,  under  no 
possible  state  of  circumstances,  be  entitled  to  produce  any 
testimony  other  than  that  which  could  be  established  hj  the 
witness  who  had  been  previously  named.  I  am,  therefore, 
of  the  opinion  that  the  ruling  of  the  learned  justice  who 
tried  this  case  upon  this  application  was  correct,  and  especially 
80  when  there  was  no  affidavit  of  surprise,  no  pretense  of  sur- 
prise, and  no  complaint  that  any  injustice  resulted  from  the 
testimony. 

[Note. — The  Chief -Justice,  though  constituting  one  of 
the  three  judges  who  sat  at  the  hearing  in  General  Term, 
was  unable  to  be  present  at  the  delivery  of  the  opinion. 
Mr.  Justice  Wylie,  however,  said,  in  concluding,  that  they 
were  authorized  by  the  Chief -Justice  to  say  for  him  that  he 
dissented  from  the  conclusion  of  the  court.] 
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Lemont 

vs. 

Washington  &  Georgetown  Railroad  Company. 

At  Law.    No.  17,867. 

(  Decided  April  11, 1881. 

I  The  CmsF  Jubtick  and  JustloeB  Mao  Arthub  and  J  aiobs  Bitting . 

1.  If  the  condact  of  a  passenger  upon  a  street  car  is  such  that  his  expul> 
sion  appears  to  the  conductor  to  be  a  just  and  proper  expedient  for 
the  puri>ose  of  preventing  a  violation  of  decency  and  good  order,  the 
conductor  will  be  justified  in  expelling  him,  the  company  being  respon- 
sible  for  an  abuse  of  this  discretion  or  of  any  oppression  in  its  exer- 
cise, and  it  will  be  error  if  the  court  so  instruct  the  jury  as  to  take 
away  from  them  the  consideration  of  the  question  whether  the  con- 
duct of  the  passenger  furnished  a  reasonable  and  probable  cause  for 
apprehending  a  breach  of  good  order. 

2.  A  sick  passenger  on  a  street  car  must  conform  to  the  reasonable  reg- 
ulations of  the  car  company,  he  has  no  prerogative  to  misbehave  and 
to  subject  the  other  passengers  to  annoyance  by  his  offensive  conduct^ 
and  it  will  be  no  protection  against  his  expulsion  from  the  car,  that 
his  misconduct  is  not  wilful  or  voluntary.  The  absence  of  an  evil  in- 
tention is  a  good  defence  to  an  indictment,  but  it  cannot  exonerate  a 
person  who  is  honestly  supposed  to  be  drunk  and  who  repeatedly  dis- 
obeys the  request  of  the  conductor  to  behave  himself. 

3.  The  rule  to  be  applied  to  steam  cars  in  regard  to  accommodations  to 
sick  or  decrepit  persons  is  not  a  proper  rule  to  be  applied  to  horse  rail- 
ways. What  might  be  permitted  on  the  former,  where  the  journeys 
are  long  and  continuous,  could  not  be  practiced  on  the  latter  without 
great  inconvenience  to  the  company  and  the  passengers.  If  the  pas- 
senger is  known  by  the  conductor  to  be  sick  (and  good  faith  requires 
that  he  be  informed  by  the  passenger  of  that  fact  in  order  that  proper 
and  reasonable  allowance  may  be  made  for  what  may  seem  unusual  or 
obnoxious  in  his  conduct)  and  he  is  shown  good  treatment,  the  com- 
pany will  not  be  required  to  provide,  without  a  special  contract,  any 
extra  means  for  his  accommodation. 

4.  An  instruction  which  implies  that  vomitine  in  a  street  car  from  in- 
toxication is  the  only  form  of  that  evU  which  will  authorize  the  con- 
ductor to  expel  the  offending  passenger,  is  erroneous,  as  it  takes  from 
the  minds  of  the  jury,  all  other  forms  of  the  evil,  which,  in  the  proper 
management  of  the  car  might  justify  the  conductor  in  ejecting  the 
passenger. 

Statement  of  the  Case. 

Motion  for  a  new  trial  on  exceptions. 

This  was  an  action  to  recover  damages  for  injuries  al- 
leged to  have  resulted  from  the  misbehavior  of  the  de- 
fendant's servants  in  ejecting  the  plaintiff  from  a  street 
car.  The  plaintiffs  case,  as  developed  by  his  testimony, 
was  substantially  as  follows :  That  on  the  12th  of  May, 
1877^  at  or  about  seven  o'clock  in  the  afternoon,  he  en- 
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tered  one  of  the  care  of  defendant,  being  assisted  thereon 
by  one  Simpson,  a  friend  of  his  ;  that  he  was  at  that  time 
a  sufferer  from  an  attack  of  paralysis  from  which  he  had 
not  entirely  recovered  ;  his  affliction  had  also  deprived  him 
of  his  voice,  so  that  he  was  compelled  to  resort  to  signs 
and  the  use  of  a  slate  for  purposes  of  communication  ;  that 
at  the  time  he  was  put  upon  the  car  by  Simpson,  the 
latter  told  the  conductor  to  put  plaintiff"  off  at  the  corner 
of  Tenth  street  and  Pennsylvania  avenue.  A  few  minutes 
after  the  car  started,  and  plaintiff'  being  in  a  very  fatigued 
and  feeble  condition,  fell  asleep.  The  conductor  neglected 
to  wake  him  up,  and  carried  him  to  the  end  of  the  line. 
Plaintiff'  was  then  told  that  he  must  take  another  car  and 
go  back.  Upon  entering  the  car  pointed  out  he  sat  down, 
and  almost  immediately  fell  asleep.  Soon  after,  the  con- 
ductor came  in,  shook  him,  and  told  him  if  he  did  not  sit  up 
he  would  be  obliged  to  put  him  off'  the  car  ;  plaintiff'  sat  up, 
but  in  a  short  time  fell  asleep  again,  was  again  admonished 
by  the  conductor,  and  again  fell  asleep  ;  whereupon  the  con- 
ductor in  a  rude  and  rou&:h  manner  seized  hold  of  him  and 
carried  him  to  the  rear  platform,  plaintiff  resisting  as  far 
■as  his  strength  would  permit,  but  the  conductor  being  a 
strong  man  pushed  him  off'  into  the  street,  injuring  him  so 
seriously  that  he  was  confined  to  his  bed  for  several  days, 
and  afterwards  suffered  another  attack  of  paralysis,  in  conse- 
quence of  which  he  had  ever  since  been  unable  to  walk,  and 
had  to  be  carried  about  in  an  invalid's  chair.  The  functions 
of  his  bladder  also  failed  to  perform  their  office.  Plaintiff 
^  time  of  trial  was  still  in  this  afflicted  condition,  except 
as  to  the  loss  of  his  voice.  This  he  had  recovered  three  or 
four  days  after  he  had  been  put  off'  the  car,  and  had  been 
able  to  talk  ever  since.  Plaintiff  also  testified  that  he  had 
expended  large  sums  of  money  for  medical  treatment. 

On  the  other  hand,  the  evidence  in  behalf  of  the  defendant, 
which  was  given  by  ten  or  eleven  witnesses,  was  that  the  plain- 
tiff was  drunk,  and  had  vomited  in  the  car ;  that  in  consequence 
of  his  drunken  condition,  he  would  repeatedly  lie  down  upon 
the  seat  after  being  straightened  up  by  the  conductor ;  that 
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the  third  time  he  lay  down  upon  the  seat  his  head  struck  the 
lap  or  the  body  of  a  lady  passenger,  and  so  much  alarmed 
her  that  she  made  a  movement  to  leave  the  car,  whereupon 
the  conductor  took  hold  of  the  plaintiff  and  ejected  him 
from  the  car,  using  no  more  force  than  was  necessary  for 
that  purpose  ;  that  the  time  plaintiff  was  spoken  to  about 
lying  down  on  the  seat  he  was  abusive  and  profane  to  the 
conductor  ;  and  when  he  was  put  off  the  car,  the  conductor  \  X 
held  him  off  the  platform  with  one  hand  while  with  the 
other  he  pulled  the  bell  rope  to  start  the  car  ;  that  when 
the  car  started  he  let  go  plaintiff,  who  thereupon  seized  the 
iron  handle  of  the  dashboard  of  the  car  and  attempted  to 
get  on  again  ;  that  the  car  being  then  in  motion  he  was 
thrown  down  and  was  dragged  for  five  or  six  feet  along  the 
street  ;  that  the  conductor  stopped  the  car  and  loosed  the 
hold  of  the  plaintiff.  Some  person  in  the  crowd  that  had 
been  attracted  by  the  disturbance,  then  held  the  plaintiff' 
while  the  conductor  re-started  the  car  and  went  on  his  jour- 
ney ;  that  at  the  time  of  the  occurrence  there  were  four 
passengers  in  the  car,  three  ladies  and  one  gentleman. 

The  plaintiff*,  being  recalled  as  a  witness  in  rebuttal,, 
denied  that  he  was  drunk,  or  that  he  had  misbehaved 
himself. 

Several  other  witnesses  also  testified  in  rebuttal  that  when 
plaintiff  arrived  at  his  boarding  house  4t  about  nine  o'clock 
that  evening,  he  was  entirely  speechless,  and  was  not  in- 
toxicated. 

The  evidence  being  closed,  among  the  instructions  granted 
at  the  request  of  counsel  for  plaintiff,  were  the  following: 

"  If  the  jury  find  from  the  evidence  that  Lemont  was 
drunk,  that  fact  would  not  justify  the  conductor  in  expelling 
him  from  the  car,  unless  they  also  find  that  he  was  disor- 
derly and  refused  to  be  controlled  by  the  conductor  ;  or  was 
disgusting  and  offensive  to  the  other  passengers." 

"  If  the  jury  find  from  the  evidence  that  Lemont  was  not 
drunk,  but  that  from  drowsiness  consequent  upon  his  fatigue 
and  infirm  condition  he  fell  over  on  the  seat  of  the  car  so  as 
to  lay  his  head  and  body  thereon,  while  his  feet  were  on  the 
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floor,  this  would  not  justify  the  conductor  in  expelling  him 
from  the  car,  although  he  had  several  times  repeated  it,  and 
the  conductor  had  "cautioned  him  to  sit  up  straight  or  he 
would  put  him  ofl:*  the  car,  unless  they  find  that  he  wilfully 
or  voluntarily  disobeyed  the  conductor's  request,  although 
the  conductor  may  have' supposed  him  to  be  drunk;  and  if 
under  these  circumstances  the  conductor  attempted  to  put 
him  off",  he  had  a  right  to  resist  by  force,  and  the  defendant 
is  liable  for  all  the  injury  he  sustained  in  being  thus  put  oft' 
the  car,  or  in  his  eftbrt  to  resist  the  conductor  in*  putting 
him  oft'." 

Prayers  Nos.  5,  6  and  7  of  the  defendant  were  as  follows : 

No.  5.  "  If  the  jury  find  from  the  evidence  that  the  plain- 
tiflT  got  upon  the  car  of  the  defendant  on  the  evening  of  the 
alleged  injury,  and  he  persistently  and  repeatedly  lay  down 
upon  the  seat  of  the  car,  notwithstanding  that  he  had  been 
repeatedly  forbidden  so  to  do  by  the  defendant's  conductor, 
and  contrary  to  the  rules  of  the  defendant,  the  said  conductor 
was  justified  in  ejecting  the  plaintift*  from  the  car,  and  the 
verdict  must  be  for  the  defendant,  provided,  the  conductor 
used  no  more  force  in  ejecting  him  than  was  reasonably 
necessary  for  the  purpose." 

But  the  court  refused  to  so  instruct  the  jury,  except  with 
the  following  modification: 

^*  And  unless  the  jury  find  that  the  acts  of  the  plaintiff* 
were  the  consequence  of  debility  resulting  from  bodily  in- 
firmity or  sickness,  not  resulting  from  intoxication." 

No.  6.  "If  the  jury  shall  find  from  the  evidence  that  the 
plaintiff,  being  on  the  defendant's  passenger  car  which  was 
proceeding  along  its  line  towards  Georgetown,  vomited  in 
and  upon  such  car  in  consequence  of  sickness  produced  by 
the  use  of  intoxicating  liquors,  [or  otherwise]  it  was  the 
duty  of  the  defendant's  conductor  to  eject  him  from  such 
car,  and  for  that  purpose  the  conductor  had  a  right  to  use 
as  much  force  as  was  reasonably  necessary." 

Which  instruction  was  granted  except  as  to  the  words 
"  or  otherwise,"  which  were  struck  out  by  the  court. 

No.  7.  "  If  the  jury  shall  find  from  the  evidence  that  the 
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defendant's  conduQtor  ejected  the  plaintiff  from  the  car  and 
then  set  the  car  in  motion,  and  that  the  plaintiff  endeavored 
to  get  upon  the  car  again  whilst  the  car^  was  in  motion  in 
defiance  of  the  conductor's  wishes  and  efforts  to  keep  him 
off,  and  that  in  such  effort  to  get  upon  the  car  again,  he  was 
injured — ^he  cannot  recover  for  injuries  received  in  making 
such  an  attempt.  He  had  no  right  to  attempt  to  get  upon 
the  car  after  having  been  ejected  and  whilst  the  car  was  in 
motion." 

But  the  court  gave  the  instruction  by  inserting  after  the 
word  "  car"  where  it  first  occurs,  the  following  words:  "  So 
that  he  was  entirely  separated  from  it,"  and  by  inserting 
after  the  word  "  plaintifiT"  where  it  occurs  secondly  in  the 
prayer,  the  words  "  ran  after  and." 

Defendant  excepted  to  the  granting  of  plaintiflPs  prayers, 
and  also  to  the  modification  of  his  own. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $15,000. 

McPhbrson,  Hinb  and  Henele  for  plaintiff. 
Davidgb  and  Tottbn  for  defendant. 

Mr.  Justice  Mac  Arthur,  after  briefly  stating  the  case, 
delivered  the  opinion  of  the  court: 

At  the  close  of  the  testimony  the  learned  justice  presiding 
at  the  trial,  instructed  the  jury,  at  the  request  of  counsel  for 
the  plaintiff',  that  "  if  the  jury  find  from  the  evidence  that 
Lemont  was  drunk,  that  fact  would  not  justify  the  conductor 
in  expelling  him  from  the  car,  unless  they  also  find  that  he 
was  disorderly  and  refused  to  be  controlled  by  the  conductor, 
or  was  disgusting  and  off'ensive  to  the  other  passengers." 

An  exception  is  taken  to  this  instruction;  and  it  is  con- 
tended that  the  right  to  expel  the  plaintiff  from  the  car^ 
does  not  depend  altogether  upon  his  actual  misconduct,  bu^ 
that  he  may  also  be  expelled  if  his  condition  and  conduci 
were  such  as  to  afford  the  conductor  a  reasonable  ground  foif 
believing  that  if  he  were  permitted  to  remain  in  the  car  h4 
would  be  guilty  of  some  misconduct  or  indecency. 

In  support  of  the  instructions  we  are  referred  to  the  cas 
of  Pearson  vs.  Duane,  4  Wall.,  606,  where  the  Supreme  Court 
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say,  that  although  a  railroad  or  steamboat  company  can 
properly  refuse  to  transport  a  drunken  or  insane  man,  or  one 
whose  character  is  bad,  they  cannot  expel  him  after  having 
admitted  him  as  a  pasfenger  and  received  his  fare,  unless 
he  misbehaves  during  the  journey.  This  is  undoubtedly 
intended  as  a  statement  of  a  general  rule,  and  was  quite 
appropriate  to  the  facts  in  that  case,  as  there  was  no  question 
at  all  about  the  conduct  of  the  passenger  being  entirely 
unobjectionable,  and  that  it  afforded  no  reasonable  ground 
to  believe  that  he  would  misbehave  in  any  respect.  There 
are,  however,  adjudicated  cases  in  which  this  distinction  has 
been  expressly  considered  and  enforced;  and  they  decide 
that  where  the  circumstances  are  of  such  a  striking  character 
as  to  give  rise  to  a  reasonable  and  honest  apprehension  of 
disorder  and  annoyances  from  the  conduct  and  condition  of 
a  passenger,  the  conductor  may  exercise  his  authority  and 
exclude  the  offender  in  order  to  maintain  the  peace  and 
safety  of  the  vehicles  intact.  It  is  evident  that  the  police 
of  horse  railway  cars,  in  order  to  be  efficient,  must  be  pre- 
ventive as  well  as  retroactive,  and  this  can  only  be  done  by 
allowing  the  conductor  to  exercise  a  reasonable  discretion  in 
order  to  prevent  acts  of  impropriety  and  violence,  when  they 
are  likely  to  occur.  A  homicidal  lunatic,  or  a  notorious 
thief,  may  be  ejected,  although  they  have  neither  slain  or 
robbed  a  passenger,  if  there  is  reasonable  fear  of  danger. 
Each  case  must,  of  course,  depend  upon  its  own  circum- 
stances; as  was  said  in  Vinton  vs.  Middlesex  R.  R.,  11  Allen, 
804,  it  is  obvious  that  any  such  restriction  on  the  operation 
of  that  rule  of  law  would  greatly  diminish  its  practical  value. 
The  safeguard  against  an  unjust  or  unauthorized  use  of 
the  power  is  to  be  found  in  the  consideration  that  it  can 
never  be  properly  exercised,  except  in  cases  where  it  can  be 
satisfactorily  proved  that  the  condition  or  conduct  of  a 
person  was  such  as  to  render  it  reasonably  certain  that  he 
would  occasion  discomfort  or  annoyance  to  other  passengers 
if  admitted  into  a  public  vehicle  or  allowed  to  remain.  This 
case  is  referred  to  more  recently  by  the  same  court  with 
approbation  in  Murphy  vs.  U.  P.  R.  R.  Co.,  118  Mass.,  228. 
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In  the  case  of  Thurston  vs.  Pacific  R.  Co.,  4  Dill.,  321,  the  ques- 
tion was,  whether  the  company  had  the  right  to  exclude 
I  gamblers  from  its  trains,  and  the  court  observed,  "  whether 
I  the  plaintift'  was  going  upon  the  train  for  gambling  purposes 
or  whether  from  his  previous  course,  the  defendant  might 
reasonably  infer  that  such  was  his  purpose,  is  a  question  of 
fact  for  the  jury."  Jencks  vs.  Coleman,  2  Sumner,  221,  was 
an  action  against  a  steamboat  company  for  excluding  a 
person  who  came  on  board  the  defendants'  steamer  for  the 
purpose  of  soliciting  passengers  for  a  rival  line.  After  stating 
the  case  and  explaining  the  general  obligations  of  qarrier 
and  passenger,  Mr.  Justice  Story,  who  presided  at  the  trial, 
charged  the  jury  that  "  the  only  question  in  the  present  case 
is,  whether  the  conduct  of  the  proprietors  (defendants)  of 
the  steamboat  has  been  reasonable  and  bona  fide.^^  Thus  we 
see  that  reasonable  and  probable  cause  will  authorize  the 
carrier  or  his  agents  in  the  business  to  exercise  the  right  of 
exclusion  in  a  proper  case  where  a  breach  of  good  order  might 
reasonably  be  apprehended.  We  think,  therefore,  the  defend- 
ant  was  entitled  to  have  all  the  circumstances  of  the  case 
^considered  by  the  jury,  and  if  his  conduct  appeared  reason- 
able and  his  expulsion  of  the  plaintili*  a  just  and  proper 
expedient  for  the  purpose  of  preventing  a  violation  of 
decency  and  good  order,  the  verdict  ought  to  have  been  for 
the  defendant.  Of  course,  as  already  remarked,  for  an  abuse 
of  this  discretion  or  for  any  oppression  in  its  exercise  the 
company  would  be  responsible.  The  doctrine,  being  thus 
guarded,  seems  to  rest  on  principle  as  well  as  authority.  The 
instruction  under  discussion  deprived  the  defendant  of  the 
consideration  whether  there  was  reasonable  cause  for  the 
conductor,  and  hence  was  erroneous  and  the  exception  well 
taken. 

The  jury  were  told,  at  the  request  of  the  plaintift''8 
counsel,  that  the  conductor  had  no  legal  right  to  expel 
the  plaintiif  unless  they  find  that  he  wilfully  or  volun- 
tarily disobeyed  the  conductor's  request  to  leave  the  car> 
even  though  the  conductor  may  have  supposed  him  to 
be  drunk.     Here   the   broad    doctrine   is   laid  down   that 
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ofteiisive  conduct  on  the  part  of  a  passenger  is  not  a  proper 
cause  of  expulsion  unless  such  conduct  is  wilful  or  voluntary, 
and  that  the  other  passengers  may  be  subjected  to  any  degree 
of  annoyance  so  long  as  the  offender  is  not  wilful  in  his  mis- 
conduct. We  are  not  aware  of  any  principle  by  which^this, 
proposition  can  ^Se^maintained.  The  absence  of  an  evil  I 
intention  is  a  good  defense  to  an  indictment,  but  surely  that 
principle  cannot  be  alleged  to  exonerate  a  person  honestly 
supposed  to  be  drunk,  and  who  repeatedly  disobeys  the 
request  of  the  conductor  to  behave  himself.  If  it  be  said 
that  the  plaintiff  was  sick,  good  faith  at  least  required  that 
he  should  inform  the  conductor  of  the  fact.  It  is  not  only 
reasonable  but  necessary  that  sick  and  decrepit  people  should 
be  transported  on  street  railways,  as  they  are  on  steam  rail- 
ways, but  their  right  in  this  respect  is  not  unlimited.  The 
rule  to  be  adopted  on  steam  trains  where  the  journeys  are 
long  and  continuous,  would  not  be  the  proper  rule  to  adopt 
when  the  same  is  to  be  applied  to  horse  railways.  Murphy 
vs.  U.  P.  R.  R.,  118  Mass.,  228.  Sleeping  accommodations 
and  other  modes  of  rest  are  expected  and  necessarily  allowed 
in  the  former,  and  the  passengers  frequently  occupy  more 
than  their  own  seat  to  relieve  the  un  relaxed  muscles  on  a 
long  ride.  But  a  similar  act  could  not  be  practiced  on  a 
street  car  without  very  great  inconvenience  to  the  company 
and  the  other  passengers.  A  sick  person  has  no  prerogative 
to  misbehave  and  must  conform  to  the  reasonable  regula- 
tions of  the  company,  and  while  showing  him  good  treat- 
ment they  are  not  required  to  provide,  without  a  special 
contract,  any  extra  means  for  his  accommodation.  It  is  at 
least  reasonable  that  the  conductor  should  know  the  facta 
which  render  his  condition  peculiar  in  order  to  extend  unusual 
indulgence,  and  also  that  he  may  make  proper  and  reasona- 
ble allowance  for  what  may  seem  unusual  or  obnoxious  in 
the  conduct  of  the  passenger.  These  considerations  show 
how  much  the  jury  were  misled  from  the  true  question  for 
their  determination.  We  think  this  exception  is  also  well 
taken. 

We    are  further  of   opinion    that   the    court   erred  in 
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regard  to  the  fifth  and  sixth  instructions  for  the  defendant. 
The  court  was  requeated  to  charge  that  if  the  plaintift* 
persistently  and  repeatedly  lay  down  upon  the  seat  of  the 
car  notwithstanding  that  he  had  been  repeatedly  forbidden 
so  to  do  by  the  defendant's  conductor  and  contrary  to  the 
rules  of  the  defendant,  the  conductor  was  justified  in  eject- 
ing plaintiff  from  the  car.  But  the  court  refused  so  to 
instruct  the  jury  except  with  the  modification  following : 
^^  Unless  the  jury  find  that  the  acts  of  the  plaintiff  were  the 
consequence  of  debility  resulting  from  bodily  infirmity  or 
sickness  not  resulting  from  intoxication."  Thus  the  jury 
were  told  that  if  the  acts  of  the  plaintiff  were  caused  by 
infirmity  or  sickness  they  constituted  no  justification  for 
expelling  him  from  the  car.  Now,  there  is  no  pretence  in 
the  bill  of  exceptions  that  the  defendant's  conductor  on  the 
car  from  which  the  plaintiff  was  expelled,  had  any  knowledge 
that  the  plaintiff  had  any  disability,  bodily  infirmity  or 
sickness  not  resulting  from  intoxication.  It  was  proved 
that  the  plaintiff  slept  in  the  car  and  could  not  or  would 
not  keep  awake,  and  upon  being  roused  up  by  the  conduct^^r 
and  cautioned,  immediately  relapsed  into  sleep,  and  the  con- 
ductor supposed  him  to  be  drunk.  The  plaintiff  made  no  ex- 
planation  and  made  no  complaint  of  sickness,  yet  the  jury  were 
told  that  if  the  acts  enumerated  in  the  instruction  were  caused 
by  sickness  they  afforded  no  justification  for  ejecting  him. 
This  is  to  charge  the  proprietors  of  a  street  railway  car  with 
extra  care  and  diligence  in  case  of  a  sick  passenger  when  the 
agent  of  the  company  had  no  knowledge  that  the  passenger 
was  sick,  and  when  he  supposed  him  to  be  only  drunk,  and 
attributed  his  misconduct  to  that  cause  alone.  The  plain- 
tiffs paralysis  was  accompanied  with  a  loss  of  speech.  He 
had,  however,  the  sign  language  so  common  on  street  railways, 
besides  his  habit  of  communicating  by  writing.  But  he 
resorted  to  neither  of  these  means  of  explaining  his  conduct. 
To  say  that  the  plaintiff  was  entitled  to  indulgence  as  an 
invalid  which  was  not  extended  to  other  passengers,  and 
that  he  was  not  bound  to  explain  his  condition  when  he  was 
repeatedly  requested  by  the  conductor  not  to  lay  down  upon 
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the  seats,  is  so  evidently  calculated  to  mislead  the  jury,  that 
we  cannot  but  think  it  produced  serious  injustice  to  the  case. 

The  qualification  to  the  sixth  instruction  implies  that  a 
passenger  who  vomits  in  a  street  railway ^ppil  from  intoxica- 
tion, may  be  ejected,  but  not  crtherwise.  This  is  stating  the 
mle  too  broadly.  Much,  of  course,  must  depend  upon  the 
cause  and  also  upon  the  extent  and  nature  of  the  attack. 
In  the  infinite  variety  of  circumstances  a  general  rule  for  all 
cases  can  hardly  be  laid  down  with  safety,  and  we  must  on 
this  account  submit  the  question  whether  the  case  was  one 
to  justify  the  removal  of  a  passenger,  under  proper  instruc- 
tions from  the  justice  presiding  at  the  trial.  To  charge  the 
jury  that  vomiting  from  intoxication  was  the  only  form  of 
that  evil  which  would  authorize  the  conductor  to  expel  a 
passenger,  is  to  withdraw  from  the  minds  of  the  jury  all 
other  forms  of  the  evil  which  might  excuse  the  conduct  of 
the  conductor  in  the  proper  management  of  the  car.  In  this 
view  we  can  neither  wholly  approve  of  the  instruction  nor 
of  its  qualification  by  the  court,  and  submit  this  expression 
to  relieve  the  new  trial  from  embarrassment  on  an  important 
point. 

We  are  of  opinion  that  the  qualification  of  the  seventh 
of  defendant's  instructions  withdrew  the  question  of  con- 
tributory negligence  from  the  consideration  of  the  jury,  and 
is  clearly  improper. 

We  have  not  found  it  necessary  to  examine  the  case  made 
or  to  pass  upon  the  motion  based  upon  that  record.  For  the 
reasons  already  mentioned  a  new  trial  upon  the  exceptions 
must  be  allowed. 


•■i.»f 
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George  A.  Morrison  et  al.  vs.  Henry  C.  Shuster  et  al. 

In  Equity.    No.  6962. 

AND 

William  P.  Wernwag  et  al.  vs.  Henry  C.  Shuster  et  al. 

In  Equity.    No.  7093. 

5  Decided  April  11, 1881. 

I  The  Cmip  Justiob  and  Justices  Hagner  and  Jambs  sitting. 

1.  A  bill  which  prays  the  appointment  of  a  receiver  on  the  ground  that 
the  defendant  had  so  mixed  complainant r'  goods  with  his  own,  that  it 
would  be  extremely  difficult  to  separate  them,  should  charge  that  the 
alleged  confusion  was  fraudulent  or  wrongful  in  order  to  justify  the 
interposition  of  the  court. 

2.  The  bill  did  not  call  explicitly  for  answers  upon  oath,  it  prayed  that 
the  defendants  might  answer,  etc.  Held,  not  equivalent  to  an  agree- 
ment to  dispense  with  answers  under  oath. 

3.  Where  an  answer  is  responsive  to  the  charges  of  the  bill  and  swears 
away  its  equity,  the  denials  of  the  answer  must  prevail,  and  the  bill 
will  be  dismissed,  unless  the  defendants'  statements  are  contradicted 
by  the  testimony  of  two  witnesses,  or  of  one  witness  with  pregnant 
corroborating  circumstances. 

4.  Under  a  prayer  for  general  relief  the  complainant  can  only  claim  re- 
lief of  the  same  general  nature  as  that  prayed  in  the  bill.  So,  too,  the 
claims  under  the  general  relief  clause  must  be  consistent  with  the 
particular  relief  claimed,  nor  can  different  parts  of  the  bill  claim  re- 
lief upon  principles  diametrically  opposite.  Therefore  where  the  com- 
plainant claims  upon  the  distinct  ground  that  he  is  not  a  creditor  of 
the  defendant  and  is  denied  relief,  he  cannot,  under  the  prayer  for 
general  relief,  claim  upon  the  hypothesis  that  he  is  a  creditor. 

5.  If  the  court  has  no  jurisdiction  when  the  bill  is  filed  (by  reason  of  the 
complainants  not  being  judgment  creditors)  the  recovery  of  a  judg- 
ment afterwards  cannot  be  set  up  by  a  supplemental  bill  so  as  to  con- 
fer the  jurisdiction ;  the  supplemental  bill  falls  with  the  original. 

6.  A  deed  of  assignment,  after  making  preference  of  two  creditors  and 
providing  for  the  expenses  of  the  assignment,  directed  that  out  of  the 
residue  of  the  proceeds,  the  assignees  should  pay  pro  rata  the  claims 
of  such  of  his  other  creditors  as  should  agree  to  execute  full  releases 
to  him  of  their  claims,  and  that  the  pro  rata  share  which  would  be  pay- 
able to  any  creditor  who  might  refuse  to  execute  such  release,  should 
be  paid  over  to  the  grantor.  Upon  a  bill  filed  against  the  assignor 
and  assignees,  praying,  among  other  things,  that  the  defendants  be  en- 
joined from  carrying  the  assignment  into  effect,  the  court  passed  an 
order  as  follows :  ^^ The  assignor  is  enjoined  as  prayed  in  the  bill,  and 
the  other  defendants  are  enjoined  as  assignees,  as  prayed  for,  except  as 
hereinafter  provided."*^  The  order  then  proceeded  to  consitute  the  as- 
signees named  in  the  deed,  receivers  of  the  court,  and  directed  them  to 
take  possession  of  all  the  effects  of  the  assignor  referred  to  in  the  as- 
signment, sell  them  and  bring  the  proceeds  into  the  court,  the  con- 
cluding sentence  of  the  order  being,  ''This  order  is  without  prejudice 
to  any  of  the  rights,  interests,  or  equities  of  the  parties  or  of  the  said 
creditors  of,  in  and  to  the  property  aforesaid."  After  the  sale  of  the 
goods  by  the  receivers  and  the  ratification  thereof  by  the  court,  S. 
the  assignor,  made  a  second  assignment  of  the  same  property  to  the 
same  assignees  (now  the  receivers)  substantially  the  same  in  terms  as 
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the  first,  except  that  it  recognized  the  in^'alidity  of  the  clause  requir- 
ing releases  and  directed  the  distribution  of  the  property  equally 
among  the  creditors  after  the  payment  of  the  two  preferred  debts. 
Held^  that  the  clause  requiring  releases  rendered  the  first  assignment 
void,  and  that  the  second  ass^nment  haying  lieen  made  to  cure  this 
defect  and  with  no  purpose  to  interfere  injiinously  with  the  title  of  the 
receivers  but  rather  to  ratify  and  confirm  it,  so  far  from  being  in  con- 
tempt of  the  existing  injunction,  was  rather  in  aid  of  tlie  order  of  the 
court,  since  the  informality  of  the  original  asgignment  might  be  sup- 
posed to  affect  the  title  of  the  assignees  and  impair  the  rights  of  pur- 
chasers. 

7.  The  dismissal  of  a  bill  filed  to  set  aside  an  assignment  and,  after  a 
preliminary  injunction  obtained,  restraining  the  a^sigiior  and  assign- 
ees from  carrying  the  assignment  into  etietu,  avIII  deprive  any  party  of 
the  right  to  insist  that  the  execution  of  a  ^ecciiid  as^^ignment  of  the 
same  property  during  the  pendency  of  tiit'  Aiilt  was  in  contempt  of  tiie 
injunction. 

8.  The  mere  fact  of  a  lit  pendens  does  not  iiivalidatt^  an  assignment;  a 
debtor  pending  a  suit  may  assign  to  trust«*c<  ali  his  elt'ects  for  the  ben- 
efit of  all  his  creditors  and  deliver  po^i^e-^siou  and  it  will  be  valid. 

9.  Where  an  assignment  is  defective  a  secoiid  assi<^nnient  may  be  made 
to  amend  its  errors,  but  it  is  only  to  lie  t»li>'ii  as  a  curative  of  the  de- 
fects of  the  first  and  not  as  estHlilisiiing  any  additional  or  further 
priorities.  Hence,  provisions  inciv:usiug  the  amounts  of  preferred 
claims  over  the  sums  named  in  tiic  lirst  deed  by  increasing  the  rate  of 
interest  cannot  be  operative  again^st  the  statement  of  the  same  pre- 
ferred claims  in  the  first  deed-  In  the  same  manner  a  particular  state- 
ment in  the  second  deed  as  to  the  percentage  to  be  paid  to  the  assign- 
ees for  commissions  cannot  be  operative  against  a  general  provision 
on  the  subject  in  the  first  deed,  the  functions  of  the  second  deed  being 
only  to  render  valid  and  elleetive  the  provision  of  the  first. 

10.  A  debtor  in  insolvent  circumstances,  b}'  assignment  of  his  estate  in 
trust  made  in  good  faith,  when  no  law  or  lien  prohibits,  may  lawfully 
prefer  one  creditor  or  set  of  creditors  to  another. 

11.  The  mere  silence  of  a  purchaser  as  to  his  financial  condition  at  the 
time  of  sales  made  to  him,  even  if  lie  had  then  known  himself  to  have 
been  insolvent,  is  not  sufiicient  to  warrant  a  rescission  of  the  sales  lor 
fraud  ;  an  honest  ttiough  al>ortive  purpose  to  continue  business  and 
pay  for  goods  bought,  is  coiisiHtent  with  the  vendee's  knowledge  of 
his  insolvency,  and  the  purchase  is  not  fraudulent  when  made  with 
such  intent,  though  founded  in  delusion  and  unreasonable  expecta- 
tions ;  there  must  have  l)een  an  iiUenl  not  to  pay  at  the  time  of  purchase. 

The  Case  is  stated  in  the  opinion. 

Garnett,  Worthington,  Elliot  and  Carlisle  for  plain- 
tiffs and  petitioning  ci*editors. 

Edwards  &  Barnard  tbi*  defendants. 

Mi\  Justice  IIagner  delivered  the  opinion  of  the  court. 

The  fii-st  step  in  these  cases  was  a  bill  filed  by  Morrison, 
Ilarrinion  &  Co.,  against  the  defendants,  on  the  16th  of 
September,  1879.     It  alleged  that  the  complainants  were 
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wholesale  dry  goods  merchants  ia  the  city  of  Philadelphia  ; 
that  the  defendant  Henry  C.  Shuster  was  a  retail  dry  goods 
dealer  in  Washington  city  ;  that  for  nearly  a  year  he  had 
been  purchasing^  from  time  to  time,  goods  from  the  com- 
plainants ;  that  on  foar  occasions,  named  in  the  bill,  the  first 
in  May  and  the  last  in  August,  1879,  the  complainants  had 
furnished  him  with  large  quantities  of  dry  goods,  which  had 
been  received  by  him  and  placed  on  the  shelves  in  his  store  ; 
that  about  the  tenth  of  September  they  received  a  commu- 
nication from  him  stating  his  belief  that  he  would  be  unable 
to  meet  his  notes,  not  yet  due,  for  the  goods  so  furnished. 
The  bill  then  charged  that  for  the  previous  six  months 
Henry  C.  Shuster  had  been,  in  fact,  insolvent ;  that  he  knew 
such  to  be  his  financial  condition,  and  had  obtained  the  goods 
from  the  complainants  knowing  his  inability  to  pay  for  them  j 
that  under  these  circumstances  there  was  no  valid  contract 
of  sale  between  the  parties,  and  the  complainants  were  ad- 
vised that  they  were  entitled  to  demand  the  re-delivery  of 
their  goods ;  that  they  accordingly  made  this  demand  upon 
Heniy  C.  Shuster,  but  he  refused  compliance,  and  forth- 
with executed  to  the  defendants,  William  M.  Shuster,  jr., 
and  Daniel  Larrabee,  an  assignment  in  writing  of  all  his 
property,  including  the  said  goods  of  the  complainants,  by 
which  the  assignees  were  empowered  to  make  sale  of  the 
effects  conveyed,  and  collect  all  debts  due  to  the  assignor, 
and  from  the  proceeds  to  pay,  in  the  first  instance,  to  his 
brother,  William  M.  Shuster,  about  $1,700,  and  to  his  mother- 
in-law,  Mrs.  Emily  Fuller,  $600  ;  and  out  of  the  residue  of 
the  proceeds,  after  defraying  the  expenses  of  the  trust,  to 
pay  pro  rata  the  claims  of  such  of  his  other  creditors  as 
should  agree  to  execute  full  releases  to  him  of  their  claims  ; 
and  that  the  pro  rata  share  which  would  be  payable  to  any 
creditor  who  might  refuse  to  execute  such  release,  should 
be  paid  over  to  the  grantor  ;  that  this  assignment  was  void 
by  reason  of  the  requirement  therein  of  releases,  and  the 
resignation  of  part  of  the  proceeds  to  the  grantor  ;  that  the 
defendant  had  so  mixed  the  goods  thus  obtained  by  him 
from  the  complainants  with  other  goods  in  his  store^  that  it 
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would  be  extremely  difficult  to  separate  them;  and  hence 
they  were  remediless  by  action  at  law  to  obtain  possession 
of  their  said  property. 

The  bill  prayed  that  the  assignment  might  be  declared 
void  as  against  the  creditors  of  Henry  C.  Shuster ;  that  a 
receiver  might  be  appointed  to  take  charge  of  the  said 
goods,  and  hold  the  credits  and  other  property  of  Henry  C. 
Shuster  ;  that  the  defendants  might  be  enjoined  from  pro- 
ceeding to  carry  said  assignment  into  effect,  and  that  the 
complainants  might  have  such  other  and  further  general 
relief  as  their  case  might  require. 

The  bill  is  not  framed  as  was  contended,  in  conformity 
with  the  proceedings  in  the  case  of  the  Idaho,  93  U.  S.,  the 
circumstances  of  that  case  being  quite  different  from  those 
disclosed  in  the  present.  But  it  seems  to  be  justified  in  its 
general  features  by  the  proceeding  in  the  case  of  Hyde  vs, 
Ellery,  18  Md.,  and  in  the  case  in  42  Ga.,  46,  Cohen  t;^. 
Myers. 

It  is  worthy  of  remark,  however,  that  there  is  no  charge 
in  the  bill  that  the  alleged  confusion  of  the  goods  of  the 
complainants  with  those  of  the  defendant,  Henry  C.  Shuster, 
was  fraudulent  or  wrongful;  and  as  the  Supreme  Court,  in 
the  case  of  the  Idaho,  in  announcing  the  law  upon  this 
subject,  remarked,  that  "  it  is  not  enough  that  such  con- 
fusion should  be  accidental  or  even  intentional;  it  must  also 
be  wrongful,  to  justify  the  interposition  of  a  court  upon  that 
ground,"  the  bill  might,  perhaps,  have  been  demurrable  for 
the  wan t^ of  such  an  allegation. 

A  restraining  order  was  passed  as  prayed.  The  answers  of 
all  the  defendants  were  filed,  denying  emphatically  and  in 
the  amplest  terms  the  various  supposed  equities  of  the  bill. 
Although  the  bill  did  not  call  explicitly  for  answers  upon 
oath,  it  prayed  that  the  defendants  might  answer,  &c.,  which 
is  certainly  not  equivalent  to  an  agreement  to  dispense  with 
answers  under  oath.  Under  such  circumstances  the  familiar 
and  well  settled  principle  applies,  that  where  an  answer  is 
responsive  to  the  charges  of  the  bill  and  swears  away  its 
equity,  the  denials  of  the  answer  must  prevail,  and  the  bill 
16 
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will  be  dismissed;  unless  the  defendants'  statements  are 
contradicted  by  the  testimony  of  two  witnesses,  or  of  one 
witness  with  pregnant  corroborating  circumstances. 

In  the  case  at  bar,  the  complainants  have  presented  no 
witness  at  all  to  overcome  the  denials  of  the  answers.  The 
only  testimony  is  that  produced  by  the  defendants,  and  the 
evidence  of  Henry  C.  Shuster,  taken  before  the  examiner, 
confirms  the  denials  of  his  answer  in  every  particular.  Under 
these  circumstances  there  could  be  no  question  that  the 
prayer  of  the  bill  for  the  redelivery  to  the  complainants  of 
the  goods  must  be  denied.    19  Md.,  172,  Blonheim  vs.  Moore. 

But  it  is  insisted  that  the  court  may,  under  the  prayer  for 
general  relief^  proceed  to  direct  payment  to  the  complain- 
ants of  the  value  of  their  goods  out  of  the  proceeds  of  sale 
now  in  court.  But  it  is  obvious  that  the  sole  theory  upon 
which  the  complainants'  bill  was  filed  was  that  they  were  nal 
creditors  of  Henry  C.  Shuster ;  that  the  transactions  between 
the  parties  with  reference  to  the  last  four  shipments  of  goods 
did  not  constitute  a  sale  in  the  legal  sense  of  the  term, 
because  Henry  C.  Shuster  had  no  honest  purpose  ^t  the  time 
he  received  the  goods  to  pay  for  them,  since  he  knew  he  was 
insolvent,  and  had  no  expectation  of  being  able  to  pay  for  them ; 
and,  in  accordance  with  this  theory,  by  the  order  of  October 
7, 1878,  appointing  the  assigneees  as  receivers  and  author- 
izing them  to  sell  the  property,  the  receivers,  at  the  request 
of  the  complainants,  were  particularly  required  to  keep 
separate  the  proceeds  of  the  property  so  claimed  by  the 
complainants. 

It  is  settled  that  under  a  prayer  for  general  relief  the 
complainant  can  only  claim  relief  of  the  same  general  nature 
as  that  prayed  in  the  bill,  that  the  claims  under  the  general 
relief  clause  must  be  consistent  with  the  particular  relief 
claimed,  and  that  difterent  parts  of  the  bill  cannot  claim 
relief  upon  principles  diametrically  opposite.  A  plain tiflT 
cannot  "blow  hot  and  cold  "  in  the  same  bill  in  such  manner. 
The  court  say  in  Evans  vs.  Iglehart,  6  Gill  &  Johnson,  171: 
"  Claims  must  be  consistently  urged.  A  party  cannot  be 
pursued  for  the  value  of  the  property,  and  then  when  the 
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property  is  found  to  be  more  valuable  than  supposed,  be 
pursued  for  the  property  itself."  Especially  would  this 
principle  be  observed  in  chancery  courts,  where  the  special 
prayer  for  relief  is  grounded  upon  allegations  of  fraud;  in 
fact.  15  Howard,  56,  Eyre  vs.  Potter ;  7  English  Common 
Law,  260. 

But  it  is  urged  that  the  bill  is  also  framed  as  a  creditor's 
bill,  and  that  under  this  feature  jurisdiction  may  be  main- 
tained notwithstanding  the  denials  of  the  answer  and  the 
absence  of  proof  of  the  particular  charges.  The  statement 
in  the  bill,  which  it  is  supposed  converts  it-  into  a  creditor's 
bill,  is  in  these  words:  ^^The  complainants  sue  as  well  for 
themselves  as  for  all  other  credilors  of  Henry  C.  Shuster 
similarly  siiuaied^  who  may  come  in  and  contribute  to  this 
suit."  But  this  addition  to  the  original  frame  of  the  bill  is 
too  inconsistent  with  its  general  structure  to  be  considered 
as  a  ground  of  relief.  The  complainants  claim  upon  the  dis- 
tinct ground  that  they  are  not  creditors,  and  upon  that 
hypothesis  allege  that  they  are  entitled  to  recover  back  in 
kind  the  goods  of  which  Henry  C.  Shuster  had  by  fraud 
possessed  himself.  Whereas,  the  phrase  referred  to  says 
that  the  bill  is  filed  for  the  complainants,  and  for  "  all  other 
creditors  "  of  Henry  C.  Shuster  "  similarly  situated." 

No  person  who  is  a  creditor  of  Henry  C.  Shuster  can  be 
similarly  situated  with  those  whose  special  ground  for  equit- 
able interference  is  that  they  are  not  creditors  at  all.  A 
creditor's  bill  in  equity  originally  was  designed  to  effect  a 
final  and  complete  distribution  of  the  estate  of  a  deceased 
person;  and  it  is  only  by  analogy  that  they  are  tolerated  iti 
the  cases  of  living  debtors,  where  the  effort  is  to  subject  a 
particular  property  to  the  payment  of  general  debts.  2 
Harris  &  Gill,  Strike  vs.  McDonald.  But  the  most  lenient 
construction  of  the  rules  governing  such  proceedings  would 
not  tolerate  a  bill  like  the  present,  where  the  effort  is  to 
combine  claims  so  entirely  inconsistent,  as  that  of  complain- 
ant insisting  that  the  defendant  has  dishonestly  possessed 
himself  of  property  belonging  to  them,  a  return  of  whicli  is 
sought,  with  the  contention  by  the  same  complainants,  that 
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they  had  sold  the  very  goods  to  the  defeDdant,  and  are  there* 
fore  creditors  who  have  a  right  to  subject  to  their  demands 
the  same  property  as  equally  belonging  to  the  debtor,  with 
his  other  assets. 

The  court  below,  as  we  have  said,  on  the  14th  of  October, 
passed  an  order  directing  the  assignees,  as  receivers,  to  sell 
the  assigned  property  and  bring  the  proceeds  into  court;  and 
by  the  same  order  all  the  creditors  of  the  defendant  Henry 
C.  Shuster  were  granted  permission  to  become  parties  to 
the  suit.  Under  this  permission  Neale  &  Co.  and  Phillips 
Bros.  &  Co.,  filed  petitions,  alleging  the  recovery  of  judg- 
ments by  them  against  Henry  C.  Shuster  since  the  filing  of 
the  bill,  praying  that  they  may  might  participate  in  the 
proceeds,  and  asking  that  their  judgments  might  be  held  to 
be  liens  upon  the  funds  returned  by  the  receivers  and  then 
in  the  court.  On  the  30th  of  January,  1880,  these  judg- 
ment creditors  filed  a  supplemental  bill  praying  to  be  made 
parties  complainant,  and  alleging  that  since  the  filing  of  the 
original  bill,  namely,  on  the  11th  of  October,  1879,  Henry 
C.  Shuster  had  executed  a  second  assignment  to  William  M. 
Shuster,  jr.,  and  Daniel  Larrabee,  which  recited  the  execu- 
tion of  the  first  assignment,  and  claimed  that,  notwithstand- 
ing the  proceedings  in  the  case,  he  had  the  right  to  amend 
the  former  assignment  in  particulars  in  which  it  was  sup- 
posed to  be  invalid;  and  he  accordingly  conveyed  to  the 
said  assignees  all  his  property  of  every  description,  upon 
trust  to  sell  the  same  as  in  the  former  deed,  and,  after  paying 
the  preferred  debts  to  William  M.  Shuster  and  Mrs.  Fuller, 
to  distribute  the  residue  pro  rata  among  all  the  creditors  of 
the  grantor  without  any  reservation  of  releases.  And  the 
supplemental  bill  alleged  that  this  second  assignment  was 
also  void,  because  at  the  time  it  was  executed  the  injunction 
was  in  force,  which  prohibited  Henry  C.  Shuster  from 
executing  any  such  paper,  and  because  the  property  therein 
assigned  was  at  the  time  in  the  possession  of  the  court ;  and 
for  the  further  reason  that  the  assignees  under  the  first  deed 
did  not  join  in  the  execution  of  the  second,  and  on  these 
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gronnds  it  was  insisted  the  second  deed  was  an  unlawful 
attempt  to  modify  the  first. 

It  is  contended  upon  the  part  of  the  complainants  that  the 
proceeding  in  the  case  No.  6,962  should  be  maintained,  even 
if  they  were  originally  materially  faulty  in  themselves, 
because  these  supplementary  proceedings,  which  it  is  sup- 
posed are  correct,  were  engrafted  upon  it.  But  it  is  quite 
plain  that  the  evils  existing  with  respect  to  the  original  bill 
filed  by  Morrison  k  Co.,  cannot  be  cured  by  anything  in  the 
supplemental  bill  filed  by  Neale  &  Co.  and  Phillips  Brothers 
k  Co.  These  parties,  though  not  judgment  creditors  at  the 
filing  of  the  original  bill,  did  not  pretend  that  they  had  not 
sold  their  goods  to  Shuster;  they  made  no  claim  to  recover 
back  their  goods  in  specie,  and  there  was  no  prayer  to  set 
aside  the  assignments  in  behalf  of  creditors  generally.  The 
fact  that  these  claimants  afterwards  obtained  judgments 
would  not  be  eftective  to  confer  jurisdiction  in  the  original 
case,  if  it  did  not  exist  when  the  bill  was  filed. 

In  81  Miss.,  455,  Brown  vs.  The  Bank,  the  court  announces 
the  well-known  principle,  that  if  a  court  has  no  jurisdiction 
when  the  bill  is  filed,  the  recovery  of  a  judgment  afterwards 
cannot  be  set  up  by  a  supplemental  bill  so  as  to  confer  the 
jurisdiction.  The  supplemental  bill  in  this  case,  therefore, 
falls  with  the  original.  We  are  of  opinion  that  the  original 
bill  should  be  dismissed  and  the  complainants  be  required  to 
pay  all  the  costs  in  the  case,  except  such  as  may  have 
directly  grown  out  of  the  performance  by  the  receivers  of 
the  duty  reposed  in  them  by  the  court's  order. 

On  December  22d,  1879,  Wernwag  and  others,  creditors 
of  Henry  C.  Shuster,  filed  a  second  bill  against  the  same 
defendants.  No.  7,098,  equity.  They  alleged  the  recovery  by 
them  of  judgments  against  Henry  C.  Shuster  since  the 
execution  of  the  last  deed  of  assignment,  and  prayed  that 
both  deeds  should  be  set  aside,  the  first  as  fraudulent, 
because  of  the  reservation  of  releases,  and  the  second  for  the 
same  reasons  stated  in  the  supplemental  bill  of  Neale  &  Co. 
To  this  second  bill  answers  were  filed  by  the  defendants,  and 
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the  testimony  taken  in  the  first  case  is,  by  agreement^  to  be 
considered  in  the  present. 

It  is  plain  that  the  first  assignment  was  fraudulent  in  law, 
for  the  reasons  alleged  against  it;  but  under  the  order  of  the 
court  of  the  11th  of  October,  1879,  the  persons  named  as 
assignees  in  that  deed  were  constituted  receivers  of  the  court, 
and  they  reported  to  the  court  an  offer  to  sell  the  entire 
personal  effects  in  the  store  to  Lansburg  &  Co.,  for  a  desig- 
nated sum,  and  the  court  directed  them  to  make  the  sale, 
and  to  bring  the  proceeds  into  court,  which  they  have  done. 

It  was  after  this  sale  had  been  made  and  ratified,  that  the 
second  deed  was  executed,  and  the  questions  arising  under 
the  second  bill  are  whether  the  last  deed  is  effective  in  itself 
or  whether  it  can  have  such  an  amendatory  effect  upon  the 
first  as  to  cure  the  informalities  of  that  instrument. 

1.  It  is  insisted  that  the  second  deed  will  be  held  void  by 
the  court  because  it  was  executed  in  contempt  of  the  injunc- 
tion existing  at  the  time.  This  renders  it  necessary  to  in- 
quire as  to  what  was  the  scope  and  extent  of  the  injunction. 
The  judge,  in  his  order,  decreed  that:  "  Henry  C.  Shuster  is 
enjoined  as  prayed  in  the  bill,  and  that  the  other  defendants 
are  enjoined  as  assignees,  as  prayed  for,  except  as  hereinafter 
provided.^^  And  the  order  then  proceeds  to  direct  these  re- 
ceivers to  take  possession  of  all  the  personal  effects  of  Henry 
C.  Shuster  referred  to  in  the  first  deed  and  sell  them  and 
bring  the  proceeds  into  court;  and  the  concluding  sentence 
of  the  order  is:  "  This  order  is  without  prejudice  to  any  of 
the  rights,  interests  or  equities  of  the  parties  or  of  the  said 
creditors  of,  in  and  to  the  property  aforesaid." 

It  was  manifest  that,  by  the  terms  of  this  order  no  in- 
junction was  intended  to  be  maintained  in  force  against  the 
receivers,  since  by  its  very  words  they  were  directed  to  do 
that  thing  which  the  bill  prayed  they  should  be  restrained 
from  doing,  viz.,  intermeddling  with  the  goods. 

The  second  deed  of  assignment  had  no  purpose  to  inter- 
fere injuriously  with  the  title  of  the  receivers.  Its  only 
object  could  be  to  ratify  and  confirm  their  title.  The  deed 
was  therefore  in  aid  of  the  object  of  the  order  of  the  11th 
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of  October,  since  if  the  original  assignment  was  informal  it 
might  be  supposed  that  that  informality  would  aftect  the 
fullness  of  the  title  of  the  assignees,  and  impair  the  rights 
of  Lansbnrg  k  Co.,  the  purchasers.  The  purpose  of  the  first 
bill  asking  that  Henry  C.  Shuster  should  be  enjoined  from 
intermeddling  with  the  property  was  to  prevent  him  from 
interfering  with  it  to  the  prejudice  of  the  complainant,  or  of 
persons  who  were  the  creditors  of  Henry  C.  Shuster.  It  cer- 
tainly was  not  designed  to  be  taken  literally  so  as  to  subject 
him  to  punishment  as  for  breaking  an  injunction  for  every 
possible  interference  with  the  goods — if  he  had  moved  them 
in  the  event  of  a  fire  or  flood  to  a  place  of  security;  or,  if  in 
order  to  perfect  the  title  of  the  assignees,  he  had  procured  the 
execution  of  a  second  deed  by  his  wife.  The  second  assign- 
ment, therefore,  so  far  as  being  in  contempt  of  the  injunction, 
was  a  commendable  act  upon  the  part  of  the  assignor.  But 
the  last  clause  of  the  order  shows  it  was  passed  without 
prejudice  to  any  of  the  rights,  interests  or  equities  of  any 
of  the  parties  to  the  property.  And  this  clause  was  referred 
to  by  Henry  C  Shuster,  in  his  answer,  as  a  justification  of 
this  attempt  to  perfect  the  previous  deed.  It  was  in  fact 
but  a  more  formal  reiteration  of  his  purpose  as  disclosed  in 
his  answer  to  the  original  bill,  where  he  stated  that  the 
clause  requiring  releases,  in  the  first  deed  was  placed  there 
inadvertently  and  in  ignorance  of  its  illegality,  and  that  he 
expressly  disclaimed  any  benefit  or  advantage  under  it,  and 
consented  that  all  his  property  should  be  divided  equally 
among  his  creditors  after  the  payment  of  the  two  preferred 
debts. 

But  apart  from  this,  the  dismissal  of  the  first  bill  deprives 
any  parties  of  the  right  to  insist  that  the  execution  of  the 
second  deed  was  in  contempt  of  the  injunction.  Even  if  it 
could  have  been  so  considered,  if  that  bill  had  been  sustained, 
it  cannot  be  viewed  in  that  light,  since  its  dismissal.  If  the 
complainant  himself  had  dismissed  it,  no  one  could  be  heard 
now  asserting  that  the  second  deed  was  in  contempt  of  an 
injunction  which  had  become  inoperative  by  the  complain- 
ant's own  act;  and  we  hold  the  same  result  follows  from  its 
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dismissal  by  the  court.  The  mere  fact  of  the  lis  pendens 
apart  from  the  injunction  could  not  invalidate  such  a  con- 
veyance. Says  Chancellor  Kent.  2  Com  ,  (682),  "a  debtor^ 
pending  a  suit,  may  assign  to  trustees  all  his  eftects  for  the 
benefit  of  all  his  creditors  and  deliver  possession,  and  it  will 
be  valid." 

2.  It  is  said  that  the  second  assignment  is  invalid,  because 
it  is  not  signed  by  the  assignees.  We  do  not  understand 
that  this  formality  is  essential ;  and  the  authorities  in  section 
267  of  Burrill  on  Assignments  establish  this  position.  It 
is  quite  enough,  as  is  stated  in  Perry  on  Trusts,  section  260^ 
if  the  assignees  accept  the  second  deed.  And  it  is  admitted 
by  a  petition  of  Morrison  &  Co.,  in  the  first  case,  filed  in  Janu* 
ary,  1880,  praying  process  of  contempt  against  Henry  C. 
Shuster  for  executing  this  second  deed,  that  ^^  the  trustees 
have  undertaken  to  accept  its  provisions,"  and  the  same 
allegation  is  made  in  the  supplemental  bill  filed  by  Neale  & 
Co.  We  can  see  nothing  of  force  in  these  objections  to  the 
second  deed. 

3.  Does  the  second  deed  amend  the  errors  of  the  first?  A 
careful  examination  of  the  authorities  satisfies  us  that  such 
is  its  efiect.  In  17  Wis.,  187,  the  court,  speaking  of  a  case 
like  the  present,  say:  ^^It  being  entirely  competent  for  the 
assignees  to  reconvey  to  the  grantor,  and  then  take  a  recon- 
veyance, notwithstanding  the  validity  of  the  first  assignment^ 
there  does  not  seem  to  be  anything  so  essential  in  the  mere 
formal  process  of  a  double  reconveyance,  which  would  only 
get  the  title  back  where  it  started  from,  that  the  lack  of  thia 
proceeding  should  compel  a  court  of  equity  to  defeat  the 
trust."  So  in  28  Ver.,  155,  the  court  state  that  an  amend- 
ment of  a  second  deed  under  such  circumstances  is  not  only 
allowed,  but  commendable,  and  that  it  might  be  made  by  a 
mere  declaration  of  trust  without  a  formal  deed.  That  case 
was  almost  identical,  in  many  of  its  features,  with  the  one 
at  bar.  To  the  same  effect  are  the  cases  in  15  Johnson 'a 
Reports,  588,  Murray  vs.  Riggs;  Ingraham  vs.  Wheeler,  6 
Conn.,  277;  Burrill  on  Assignments,  section  350. 

In  2  Black.,  584,  the  isolated  sentence  relied  upon  by  com-^ 
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plainant's  coansel,  does  not  properly  admit  of  the  significa- 
tion  endeavored  to  be  given  to  it ;  and  in  the  case  in  Porter 
vs.  Williams,  9  N.  Y.^  148^  where  a  seoond  aeisignment  was 
held  ineffective,  it  appears  from  the  report  that  the  court 
based  its  opinion  upon  the  distinct  fact  that  between  the 
date  of  the  two  assignments  judgments  had  been  recovered 
by  creditors,  and  they  refused  to  allow  the  second  assignment 
validity  against  these  intervening  rights  by  judgment.  But 
in  the  case  at  bar  no  creditors  had  obtained  any  liens  between 
the  two  assignments,  and  there  is  no  pretence  that  the  com- 
mendable attempt  of  Henry  C.  Shuster  to  better  the  title 
he  had  already  given  to  the  assignees,  for  the  benefit  of  his 
creditors,  has  worked  any  harm  to  any  creditor. 

In  our  opinion  the  second  assignment  should  be  taken  as 
a  curative  of  the  defects  of  the  first,  and  not  as  establishing 
any  additional  or  further  priorities  beyond  those  specified  in 
the  first  deed.  Hence  the  provisions  in  the  second  deed 
increasing  the  amounts  of  the  preferred  claims  of  Mrs. 
Fuller  and  William  M.  Shuster  over  the  sums  named  in  the 
first  deed,  by  the  addition  of  the  interest,  at  an  increased 
rate,  cannot  be  operative  against  the  statements  of  the  same 
preferred  claims  in  the  first  deed.  In  the  same  manner  the 
statement  in  the  second  as  to  the  particular  percentage  to 
be  paid  to  the  assignees  for  commissions  cannot  be  operative 
against  the  general  provision  on  the  subject  in  the  first  deed. 

The  function  of  the  second  deed,  then,  is  simply  to  render 
valid  and  effective  the  provisions  of  the  first  assignment. 

4.  It  is  insisted,  however,  that  the  first  deed,  as  thus  aided 
by  the  second,  should  be  held  void,  because  of  the  prefer- 
ences it  gives  to  the  brother  and  mother-in-law  of  the  de- 
fendant, Henry  C.  Shuster.  It  is  perfectly  well  settled  that 
a  debtor,  in  insolvent  circumstances,  by  assignment  of  his 
estate  in  trust  made  in  good  faith,  when  no  ]aw  or  lien  pro- 
hibits it,  may  lawfully  prefer  one  creditor  or  set  of  creditors 
to  another.    2  Kent,  682;  Murray  V8.  Riggs,  15  Johnson,  571. 

Upon  plain  principle  of  common  sense  there  would  seem 
to  be  no  reason  why  this  should  not  be.  A  debtor  in  failing 
eircumstances  may  take  money  from  his  drawer  and  pay  in 
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fall  any  creditor  who  in  his  opinion  has  an  especial  claim 
upon  him.  He  may  equally  pay  him  by  handing  over  to 
him  some  article  of  property,  as  a  horse  and  wagon,  or  he 
may  verbally  authorize  the  creditor  to  sell  it  and  pay  him- 
self from  the  proceeds.  And  this  he  may  equally  authorize 
him  to  do  by  a  writing.  Says  the  Supreme  Court  of  the 
United  States,  16  Peters,  116:  "And  if  the  principle  be 
sound  that  a  debtor  may  lawfully  apply  his  property  to  the 
payment  of  such  creditors  as  he  may  choose  to  prefer,  he 
may  certainly  elect  the  time  when  it  is  to  be  done,  so  as  to 
make  it  effectual.  And  such  preference  must  necessarily 
operate  to  the  prejudice  of  creditors  not  provided  for,  and 
cannot  furnish  any  evidence  of  a  fraudulent  intention." 

In  that  case  it  was  alleged  that  the  debtor  had  succeeded 
by  his  deed  in  putting  off  executions  which  were  impending 
against  him.  "Wheeler's  circumstances  were  extremely 
embarrassed,  if  not  desperate,  and  he  found  impending  over 
him  two  judgments  amounting  to  nearly  $12,000,  in  the 
hands  and  under  the  control  of  Winter,  whom  he  had  cer- 
tainly no  reason  to  believe  was  friendly  to  him,  and  which 
judgments,  if  they  could  have  been  enforced  to  their  full 
amounts,  would  have  swallowed  up  the  greater  portion  of 
his  property.  Was  he  not,  under  such  circumstances,  author- 
ized by  every  principle  of  justice  and  honesty  to  secure  as 
far  as  he  could  his  bona  fide  creditors?" 

The  question  recurs,  were  these  preferences  honest  and 
fair?  They  were  made  to  relatives,  and  this  circumstance 
undoubtedly  is  of  an  unfavorable  import.  Such  preferences 
are  more  readily  assailed  than  those  made  in  favor  of 
strangers.  But  there  is  not  a  scintilla  of  proof  in  the  case 
that  those  debts  are  not  honestly  due  to  preferred  creditors. 
On  the  contrary,  it  distinctly  appears  that  the  money  thus 
attempted  to  be  secured  was  lent  by  them  to  Henry  C. 
Shuster  when  he  entered  into  business,  and  that  with  it  he 
paid  some  of  these  very  creditors  for  the  goods  originally  pur- 
chased when  he  opened  his  store  ;  and  that  he  might  reason- 
ably consider  himself,  under  the  circumstances,  especially 
bound  in  good  faith  and  honor  to  see  that  these  persons  who 
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had  trusted  him  without  security  under  such  peculiar  cir- 
stances,  should  not  be  the  losers. 

The  only  testimony  to  which  we  have  been  referred  at 
all  as  tending  to  support  the  suspicion  of  mala  fideSy  is  to  be 
found  in  the  cross-examination  of  Henry  C.  Shuster,  and  we 
fail  to  see  in  that  anything  to  justify  the  aspersion  cast  upon 
the  honesty  of  his  actions  in  this  matter. 

The  case  in  68  N.  T.,  1,  cited  by  the  complainants'  counsel, 
where  an  application  was  made  for  trustee  process  under  the 
statute  of  the  State  upon  the  allegation  that  the  debtor  had 
purchased  the  goods  with  fraudulent  intent,  shows  that  the 
utmost  extent  to  which  the  court  went  was  to  say:  "Where 
the  vendee  purchases  property  on  credit,  knowing  he  is  in- 
solvent, without  disclosing  the  fact,  and  loiih  intent  not  to  pay 
for  the  property^  fraud  may  be  affirmed."  And  the  opinion 
declared  that  the  facts  there  were  such  that  a  presumption 
of  his  intent  not  to  pay  might  be  inferred. 

But  the  mere  silence  of  a  defendant  as  to  his  financial 
condition  at  the  time  of  sales  to  him  by  complainants,  even 
if  he  had  then  known  himself  to  have  been  insolvent,  is  not 
sufficient  to  warrant  a  rescission  of  the  sales  for  fraud.  An 
honest  though  abortive  purpose  to  continue  business  and 
pay  for  goods  bought,  is  consistent  with  the  vendee's  knowl- 
edge of  his  insolvency,  and  the  purchase  is  not  fraudulent 
when  made  with  such  intent,  though  founded  in  delusive 
and  unreasonable  expectations. 

In  4  Chan.  Appeal,  625,  Alton  vs,  Harrison,  decided  in 
1869,  where  a  deed  securing  five  enumerated  creditors, 
reserved  the  property  in  the  hands  of  the  grantor  for  six 
months,  and  excluded  all  other  creditors,  it  appeared  that 
the  debtor  at  the  time  knew  that  a  writ  of  sequestration 
was  about  to  issue  against  him.  The  court  say:  "  If  the  deed 
was  executed  by  Harrison  honestly,  for  the  purpose  of  giving 
a  security  to  the  five  creditors,  and  was  not  a  contrivance 
resorted  to  for  his  own  personal  benefit,  it  must  have  eftect." 

In  the  case  of  Powell  vs.  Bradlee,  9  G.  &  J.,  245,  the  fourth 
prayer  of  the  defendant  was  in  these  words:  "If  the  jury 
believe  that  at  the  time  Tyson  &  Morris  made  the  purchase 
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of  Powell,  they  were  largely  insolvent,  and  knew  themselves 
to  be  so,  and  concealed  such  insolvency,  and  the  said  Powell 
neither  knew  of  such  insolvency  nor  had  the  means  of  know- 
ing it,  then  the  sale  is  void."  The  appellate  court  said  : 
"  We  do  not  think  the  court  below  erred  in  refusing  the 
fourth  prayer  of  the  defendant.  The  prayer  seems  to  have 
been  founded  on  the  idea  that  the  sale  was  fraudulent,  if 
the  vendees  knew  themselves  to  be  insolvent  at  the  time  of 
the  purchase  and  did  not  communicate  that  circumstance  to 
the  vendors  ;  knowing  at  the  time  that  they  were  ignorant 
of  the  fact  and  had  not  the  means  of  becoming  acquainted 
with  it.  The  law  it  seems  does  not  sanction  such  an  eleva- 
ted tone  of  morality  in  mercantile  dealings  as  would  have 
warranted  the  granting  of  the  prayer  to  the  extent  asked 
for  by  the  defendant.  Such  a  strict  and  rigid  doctrine,  con- 
sidering the  vicissitudes  and  changes  incident  to  mercantile 
life,  would  go  far  to  cramp  the  operations  of  trade  and  com- 
merce, and  has  not  received  the  countenance  of  courts  of 
justice  either  in  this  State  or  elsewhere,  as  far  as  we  have 
been  able  to  ascertain.  Moreover,  the  proceeds  of  the  prop- 
erty purchased  might  have  enabled  them  to  fulfill  their 
contract,  and  from  anything  which  appears  might  have  been 
intended  to  be  applied  to  that  purpose.  There  must  have 
been  an  intent  not  to  pay  at  the  time  of  the  purchase,^^ 

If  it  be  true  that  ninety  per  cent,  of  all  merchants  fail  at 
some  time  of  their  mercantile  lives,  it  surely  is  not  astonishing 
that  a  man  in  Henry  C.  Shuster's  position  might  honestly 
have  supposed  himself  able  to  go  on  with  his  business  not- 
withstanding his  existing  embarrassments,  and  we  cannot 
see  that  anything  more  unfavorable  can  be  imputed  to  him 
than  bad  management  in  this  his  first  business  venture. 

It  follows  from  these  views  that  we  sustain  the  provisions 
of  the  first  assignment  as  ratified  and  corrected  and  amended 
by  the  second.  In  accordance  with  this* decision  the  two 
preference  creditors  will  be  paid  the  amounts  specified  in  the 
first  deed,  and  other  creditors  of  Henry  C.  Shuster  are 
admitted  to  participate  pari  passu  in  the  distribution  of  the 
residue  after  the  payment  of  the  expenses  of  administering 
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the  trust.  The  bill  of  Wernwag  and  others,  No.  7098,  is 
dismissed  with  costs ;  and  the  assignees  appointed  by  the 
order  of  the  11th  of  October,  1880,  as  receivers,  are  retained, 
and  are  required  to  settle  their  accounts  in  this  court,  upon 
the  principles  herein  set  forth. 

Mr.  Chief  Justice  Cabttbr  dissented  from  the  conclusion 
of  the  Court. 


^ 


Jambs  Forsyth  et  al. 
vs. 
The  Hibernia  Buildinq  Association. 

No.  7872. 

5  Decided  July  6, 1881. 

I  JusTicis  Wylib,  Mac  Abthub  and  Haonbb  Bitting. 

F.,  a  stockholder  in  a  bulldinfi^  association,  borrowed  a  sum  of  money 
from  the  association,  his  wife,  and  the  co-heirs  with  her,  of  a  piece  of 
land,  Joining  in  a  deed  of  trust  pledging  the  land  to  secure  the  loan. 
Afterwards  tlie  association  undertoolc  to  foreclose  the  trust  for  an 
alleged  default.  Upon  a  bill  filed  bv  the  grantors  to  restrain  the  sale 
and  to  compel  the  association  to  allow  certain  credits  in  their  settle- 
ments of  F.'s  account,  it  was; 

Bdd^  that  whatever  might  be  the  proper  terms  of  settlement  between 
F.  and  the  association,  the  grantors  were  not  bound  thereby  if  those 
terms  were  in  opposition  to  the  provisions  of  the  deed  of  trust ;  that 
they  stood  only  in  the  position  of  sureties  who  have  agreed  to  answer 
for  the  default  of  adebtor;  that  the  measure  of  their  liability  was 
to  be  determined  solely  by  the  terms  of  the  instrument  creating  it, 
and,  if  by  these  terms  the  proceeds  of  the  sale  upon  default  made 
are  to  be  applied  (after  the  payment  of  expenses  and  trustees'  com- 
missions) to  the  satisfaction  of  so  much  of  the  debt  secured  as 
remains  due  after  deducting  therefrom  the  value  of  F.'s  stoclE,  equity 
will,  before  the  sale  and  for  the  purpose  of  ascertaining  the  right  of 
the  association  to  foreclose  the  trust,  require  this  credit  to  be  made 
upon  F.'s  indebtedness,  although  as  betwen  F.  and  the  association 
such  a  credit  might  not  be  proper. 

The  Case  is  stated  in  the  opinion. 

W.  F.  Mattingly  and  D.  O'C.  Callaghan  for  plaintiffs. 
R.  K.  Elliot  and  J.  F.  Riley  for  defendants. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  of  the  special  term  upon  a 
bill  filed  by  Forsyth  and  wife  and  the  other  complainants, 
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who  are  co-heirs  with  Mrs.  Forsyth,  and  with  her  seized  as 
tenants  in  common  of  certain  lots  of  groand  in  the  city  of 
Washington. 

The  bill  asked  for  an  injunction  to  prohibit  the  sale  of  th& 
property  by  the  trustees  named  in  three  deeds  of  trust  execu- 
ted by  the  complainants  to  secure  three  loans  made  by  the 
association  to  Forsyth.  It  appears  that  Forsyth  was  a  mem- 
ber of  the  association,  and  as  such,  on  three  occasions,  he 
borrowed,  or,  as  it  is  called^  bought,  money  from  the  associa- 
tion upon  his  shares  of  stock,  the  loans  aggregating  $7,200.. 

The  rules  of  the  association  require  that  all  loans  made  by 
it  shall  be  secured  by  the  execution  of  a  deed  of  trust  upon 
real  estate.  Forsyth,  the  borrower,  either  had  no  real  estate 
of  his  own  or  none  which  would  be  considered  as  affording 
adequate  security,  and  to  comply  with  the  requirements  of 
the  association  he  obtained  the  consent  of  his  wife  and  the 
other  co-heirs  of  the  land  in  question  to  pledge  it  by  deeds- 
of  trust  to  secure  the  loans.  ^ 

Forsyth,  from  time  to  time,  made  a  number  of  payments- 
to  the  association.    Shortly  before  the  filing  of  the  bill  he  was- 
informed  that  the  sum  claimed  from  him  was  very  much  in 
excess  of  the  balance  which,  according  to  his    calculation 
was  actually  due.    This  difference  arose  in  great  part  from 
the  circumstance  that  the  association  had  not  given  him 
credit  upon  his  loans  for  the  full  amount  of  the  payments, 
he  had  made  at  various  times.    According  to  the  regula- 
tions of  the  society,  each  stockholder  is  pledged  to  pay  at 
stated  periods  one  dollar  upon  each  share  of  stock  owned  by 
him.    If  he  becomes  a  borrower  or  purchaser  of  money  from 
the  association,  he  is  thenceforth  required  to  pay  an  addi- 
tional dollar  upon   each  share,    Forsyth   claimed  that   in 
computing  his  indebtedness  he  should  have  received  a  credit 
tor  both  of  these  dollar  payments  ;  whereas  the  association 
insisted  that  by  the  terms  of  their  constitution  and  by-laws,, 
properly  construed,  the  additional  dollar  should  not  in  such  a 
case  be  credited  to  the  borrower,  but  the  benefit  of  its  pay- 
ment should  inure  to  the  members  of  the  association  who- 
were  not  borrowers. 


^ 
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including  a  commission     *     *     *     *    to  the  said  trustees 

Forsyth  also  claimed  that  he  was  entitled,  if  he  desired  to 
close  out  his  interest  and  withdraw,  to  a  credit  upon  hi& 
account  for  the  present  value  of  his  shares  of  stock.  This 
was  denied  by  the  officers,  who  insisted  that  according  to 
the  constitution  in  such  a  case  the  shares  of  stock  did  not 
constitute  a  proper  credit,  but  that  they  were  absorbed  or 
merged  for  the  benefit  of  the  remaining  members  of  the 
association.  The  difierence  between  these  modes  of  compu* 
tion  was  very  considerable.  Forsyth  insisted  that,  according 
to  a  proper  statement  of  the  account,  he  owed  less  than  $860,. 
and  this  amount  he  paid  into  court  to  be  applied  as  far  as 
was  necessary  to  the  extinguishment  and  discharge  ofhis  loan. 

The  questions  presented  by  this  class  of  controversies  are 
very  difficult  and  complicated,  and  their  solution  depends 
in  a  great  degree  upon  the  peculiar  provisions  of  the  consti- 
tutions of  the  particular  societies,  which  differ  from  each 
other  frequently  in  important  particulars.  In  the  view  which 
we  take  of  this  caae,  it  is  not  necessary,  nor  would  it  be 
proper,  that  we  should  enter  at  large  into  a  discussion  of 
these  questions  as  between  Forsyth  and  the  association. 

The  present  suit  is  by  the  grantors  in  the  several  deeds  of 
trust.  No  one  of  those  grantors,  except  Forsyth,  was  at  all 
indebted  to  the  association  at  the  time  they  united  in  these 
deeds.  They,  therefore,  stand  in  the  position  of  sureties 
who  have  agreed  to  become  answerable  for  the  default  of  a 
debtor.  In  such  cdses  the  responsibility  of  the  sureties  is 
not  to  be  extended  by  implication  or  construction,  bat  the 
measure  of  their  liability  is  to  be  found  in  the  instrument 
which  creates  it.  By  that  they  have  agreed  to  be  bound, 
and  by  its  terms  the  extent  of  their  responsibility  is  to  be 
determined. 

These  deeds  of  trust  all  contain  the  following  clause  ; 
"  Upon  default  made  in  the  payment  of  any  one  or  more  of 
said  monthly  dues,  or  of  the  fines  or  forfeitures,  &c.,  *  * 
•  *  It  shall  be  the  duty  of  the  trustees  *  *  •  •  to 
sell  said  real  estate  •  *  *  •  and  from  the  proceeds  of 
the  sale  shall  first  be  paid,  to  satisfy  the  expenses  of  sale, 
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*  •     •    and,  secondly,  shall  be  paid  to  said  treasurer    • 

*  •     •     the  said  sums  ($4,200,  $2,000,  and  $1,000    *     * 

*  •  after  deducting  therefrom  the  mlue  of  the  said  stock  as 
ascertained  in  the  usual  way  by  said  association  at  the  time 
said  default  as  aforesaid  shall  have  been  made." 

It  is  manifest  that  if  the  trustees  had  sold  the  property, 
their  plain  duty  would  have  been  to  apply  the  proceeds 
according  to  the  provision  just  quoted,  and  in  no  other  way. 
They,  therefore,  would  first  have  deducted  the  expenses  of 
the  sale  and  their  commission  ;  secondly,  they  would  have 
paid  to  the  association  the  balance  remaining  due  by  For- 
syth, but  that  balance  was  to  be  the  sum  remaining  after 
deducting  therefrom  the  value  of  the  said  stock."  If 
the  trustees  had  undertaken  to  settle  with  the  association 
without  allowing  the  credits  thus  plainly  provided  for,  a 
court  of  equity  would  inevitably  have  interposed  to  compel 
the  performance  by  the  trustees  of  this  plain  duty,  upon 
complaint  of  the  grantors  in  the  deeds.  To  refuse  to  allow 
such  a  credit  would  have  been  undoubtedly  a  fraud  upon 
the  agreement,  by  which  alone  the  grantors  became  liable  to 
the  association.  And,  inasmuch  as  this  relief  would  have 
been  given  after  the  sale,  we  cannot  see  why  the  court  should 
refuse  to  give  the  same  relief  at  the  present  stage  of  the 
case,  before  the  sale  has  been  made. 

The  proper  terms  of  settlement,  as  between  Forsyth  and 
the  association,  may  depend  upon  principles  by  which  the 
grantors  are  not  to  be  bound,  if  they  are  in  opposition  to 
the  provisions  of  the  deeds  of  trust. 

There  is  no  proof  in  the  case,  properly  presented  to  the 
court,  indicating  the  value  of  the  stock,  for  the  statements 
presented  at  the  argument,  although  apparently  official  in 
form  cannot  be  considered  as  evidence  in  the  cause.  If 
those  statements  are  correct,  it  would  appear  that  after  the 
credit  of  $860  and  the  deduction  of  the  value  of  Forsyth's 
shares  of  stock,  the  debt  would  be  more  than  paid. 

It  will  be  necessary  to  remand  the  case  that  the  proper 
valuation  of  the  shares  may  be  ascertained  upon  an  audit  ; 
and  the  decree  below  is  reversed,  and  the  case  remanded  for 
that  purpose. 
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Samuel  Strong  vs.  Margarbt  C.  Barbour. 

At  Law.     No.  14,061. 

5  Decided  May  81, 1881. 

i  The  Chief  Justice  and  Jastieea  Haokir  and  Jum  sitting. 

1.  RefereDceof  a  cause,  by  the  Court,  to  one  as  ^'special  referee"  with  di- 
rections to  take  and  return  the  testimony  adduced,  and  to  report  all 
the  material  facts  ''with  his  conclusions  of  law  and  his  recommenda- 
tions." The  report  was  not  under  seal,  was  unaccompanied  by  a  final 
finding  and  professed  to  be  nothing  more  than  a  ^^recommendation." 

Hdd^  not  an  award  under  the  Maryland  act  of  1785  and  Rule  53  of  this 
court,  and  a  judgment  entered  thereon  reversed,  and  the  cause  re* 
manded  to  stand  before  the  court  as  it  did  before  the  reference. 

%  An  award  ought  to  settle  finally  and  conclusively  the  whole  matter  re- 
ferred. It  is  contrary  to  the  principles  of  a  general  reference  that 
the  court  should  take  the  award  as  far  as  it  goes  and  supply  all  omis- 
sions by  its  decree.  The  award  ought  to  be  in  itself  a  complete  ad- 
justment of  the  controversy  submitted  to  the  arbitrators. 

3.  Where  a  court,  under  the  authority  of  law,  assents  to  a  reference  of  a 
case  to  an  arbitrator,  it  abdicates,  pro  kac  oure^  its  own  judicial  func- 
tions, to  the  arbitrator  ;  and  his  award,  if  conformable  to  the  law  and 
the  rules  regulating  the  subject,  is  taken  as  of  equal  force  with  a  de- 
cision of  a  competent  tribunal,  needing  only  the  formal  ratification 
of  the  court  to  stand  as  a  judgment  of  the  tribunal  itself.  But  this 
special  power  thus  confided  to  the  arbitrator,  must  be  exercised  in 
conformity  to  the  law  and  the  rules  of  court,  and  on  these  conditions 
alone  will  it  be  considered  as  an  equivalent  to  the  finding  of  the  court 
and  jury. 

4. 'A  party  cannot  be  deprived  of  the  right  to  have  his  case  passed  upon 
by  a  jury  unless  waived  by  a  regular  reference  to  arbitrators,  and 
its  equivalent  obtained  by  a  proper  final  award. 

The  Case  is  stated  in  the  opinion. 

Enoch  Tottbn  for  plaintiflf. 
Peter  &  Darneille  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trover  brought  by  the  plaintiff  to  re- 
cover a  sum  of  money  claimed  to  be  due  by  the  defendant 
on  account  of  the  unlawful  conversion  of  certain  certificates 
and  bonds,  which  it  is  alleged  were  entrusted  to  the  defend- 
ant as  collateral  security  on  the  plaintiff's  notes,  and  which 
were  improperly  sold  and  applied  by  the  defendant. 

After  the  case  was  at  issue,  a  reference  was  made  of  this 

and  three  other  cases  brought  by  the  plaintiff  respecting  the 

same  cause  of  action,  to  Mr.  James  G.  Payne  as  "special 

referee,"  with  directions  to  take  the  testimony  adduced  by 

the  respective  parties  in  the  several  causes  and  return  the 

same  in  one  of  said  causes,  and  further  that "  the  said  referee 
16 
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shall  make  a  separate  report  in  each  case,  stating  all  the 
material  facts  with  his  conclusions  of  law  thereon,  and  his 
recommendations^  and  return  the  same  to  this  court  with  all 
convenient  speed." 

Testimony  was  taken  before  the  referee  in  said  causes,  and 
a  report  filed  by  him  in  this  case,  embodying  what  may  be 
called  '•  his  conclusions  of  law,"  and  concluding  as  follows,  with 
what  was  probably  designed  as  *'  his  recommendation:  " 

"Acting  upon  this  presumption,  there  would  appear  to  be 
due  from  the  defendant  to  the  plaintiff  the  sum  of  |771.81, 
and  interest,  as  shown  in  'schedule  A'  attached  to  this 
report." 

Notice  was  given  of  a  motion  to  the  court  "  to  confirm  the 
award  of  the  special  referee  and  enter  judgment  thereon  for 
the  plaintiff." 

Subsequently  a  number  of  exceptions  to  the  report  were 
filed  on  behalf  of  the  defendant,  and  after  hearing  upon  the 
exceptions  judgment  was  entered  by  the  court  for  the  sum 
recommended  by  the  referee,  and  the  case  comes  here  on 
appeal  from  this  judgment  of  the  court. 

We  are  of  opinion  that  the  judgment  below  was  improperly 
entered.  It  seems  to  have  been  assumed  that  the  reference 
spoken  of  was  in  the  nature  of  a  reference  to  an  arbitrator, 
and  that  the  report  is  to  be  regarded  as  an  award  within  the 
Maryland  act  of  assembly  of  1786  and  rule  53  of  this  court. 
Such,  however,  is  not  our  understanding  of  the  matter. 
What  may  have  been  the  purpose  of  the  parties  in  making 
this  reference  we  are  not  prepared  to  say,  but  the  report  is 
wanting  in  most  of  the  characteristic  features  which  are 
held  essential  to  give  validity  to  an  award.  The  referee 
does  not  profess  to  have  acted  as  an  arbitrator.  His  report 
is  not  returned  as  an  award  under  his  seal,  and  above  all  it 
is  not  accompanied  with  a  final  finding  of  the  matters 
referred.  It  professes  to  be  nothing  more  than  a  "  recom- 
mendation;" and  the  law  is  well  settled  that  "the  award 
itself  ought  to  settle  finally  and  conclusively  the  whole  mat- 
ter referred.  It  is  contrary  to  the  principle  of  a  general 
reference  that  the  court  should  take  the  award  as  far  as  it 
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goes  and  supply  all  omissions  by  its  decree.  The  award 
ought  to  be  in  itself  a  complete  adjustment  of  the  contro* 
versy  submitted  to  the  arbitrators."  11  Wheaton,  446, 
Carnochan  vs.  Christie. 

Where  a  court,  under  authority  of  law,  assents  to  a  ref- 
erence of  a  case  to  an  arbitrator,  it  abdicates,  pro  hac  viee^ 
its  own  judicial  functions  to  the  arbitrator,  and  his  award, 
if  conformable  to  the  law  and  rules  regulating  the  subject, 
is  taken  as  of  equal  force  with  a  decision  of  a  competent 
tribunal,  needing  only  the  formal  ratification  of  the  court 
to  stand  as  a  judgment  of  the  tribunal  itself. 

But  this  special  power  thus  confided  to  the  arbitrator, 
must  be  exercised  in  conformity  to  the  law  and  the  rules  of 
court,  and  on  these  conditions  alone  will  it  be  considered  as 
an  equivalent  to  the  finding  of  the  court  and  jury. 

In  this  case  we  have  seen  these  essentials  are  wanting, 
and  there  is  no  power  in  the  court  to  give  ef&cacy  to  the 
recommendations  by  supplying  omissions,  and  thus  to  deprive 
the  defendant  of  her  right  to  have  her  case  passed  upon  by 
a  jury.  But  that  right  might  have  been  waived  by  a  regular 
reference  to  arbitrators,  and  its  equivalent  obtained  by  a 
proper  final  award.  If  this  report  could  be  considered  as  an 
award  in  form,  which  it  does  not  pretend  to  be,  nevertheless 
the  judgment  of  the  Supreme  Court  in  the  case  above  cited 
would  be  applicable  here  :  ^'  This  award,  therefore,  ought  to 
be  set  aside  and  the  decree  affirming  it  reversed,  and  the 
cause  remanded  to  the  circuit  court.  The  case  will  then 
stand  before  that  court  as  it  did  previous  to  the  submission." 

In  this  view  of  the  case  it  is  unnecessary  to  express  any 
opinion  as  to  the  numerous  other  questions  argued  at  bar. 

Judgment  reversed  and  case  remanded  for  trial. 
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In  the  Matter  of  the  Appeal  of  Clark  Fisher  from  the 
Decision  of  the  Commissioner  of  Patents. 

Patent  Appeals,  Doc.  1,  No.  56. 

<  Decided  June  16, 1881. 

I  Tbe  Chief  Justicb  and  ABsoelate  Justice  Wtlix  sat  in  this  case. 

« 

1 .  A  mere  aggregation  and  bringing  together  of  old  devices  or  instrumen- 
talities is  not  a  patentable  invention  unless  some  new  result  is 
obtained. 

2.  The  result  of  holding  firmly  the  ends  of  railroad  rails  by  means  of 
screws  or  bolts,  and  by  a  plate  under  the  ends  is  well  known,  and  the 
simple  adoption  and  application  of  a  ribbed  plate  with  the  bolt  screwed 
to  its  place  between  the  ribs  is  only  the  application  of  two  old  devices 
without  the  attainment  of  any  new  result. 

The  Case  is  sulEciently  stated  in  the  opinion. 

Wm.  C.  Strawbridgb  and  J.  Bonsall  Taylor,  for  Clark 
Fisher,  cited  the  following: 

If  the  patentee  borrowed  the  idea  of  the  diftei'ent  parts 
which  go  lo  constitute  his  invention,  and  for  the  first  time 
brought  them  together  into  one  whole,  and  that  whole  is 
materially  diflerent  from  any  whole  that  existed  before,  then 
he  is  the  original  and  first  inventor,  and  is  entitled  to  a 
patent  therefor.     Many  vs.  Sizer,  1  Fisher,  17. 

If  not  only  all  the  primary  elements,  but  all  the  sub- 
combinations existed  in  diflferent  machines  before,  but  were 
never  brought  together  to  constitute  one  and  co-operating 
to  produce  one,  and  the  inventor  bring  them  together  by 
invention,  producing  a  useful  result,  he  is  entitled  to  a  patent 
for  such  combination  and  arrangement.  Howe  vs.  Morton, 
1  Fisher,  p.  586. 

If  the  idea  of  a  combination  is  a  meritorious  invention,  it 
will  be  deemed  new,  although  a  competent  'mechanic  could 
easily  adapt  the  parts.  Brown  vs.  Whittemore,  5  Fisher, 
524. 

And  see  the  doctrine  laid  down  in  Lee  vs.  Blandy,  2 
Fisher,  89;  Union  Sugar  Refinery  vs.  Matthiesen,  2  Fisher, 
601;  Merriel  vs.  Y^omans,  XI  O.  G.,  970;  Middletown  Tool 
Co.  vs.  Judd,  3  Fisher,  141;  Miller  vs.  Peters;  Mfg.  Co.  vs. 
Du.  BruI,XIIO.  G.,  351. 


Fisher  v.  Commissioner  of  Patents.  218 

Mr.  Justice  Wylie  delivered  the  opinion  of  the  court. 

This  application  was  filed  in  the  Patent  Office  Janu- 
ary 24,  1879.  The  application  was  examined  by  the 
primary  examiner  who  made  an  adverse  report.  An  ap- 
peal was  taken  to  the  examiners-in-chief.  The  applicant 
amended  his  claim  and  the  application  was  rejected  by  the 
examiuers-in-chief ;  he  again  amended  his  claim,  and  again 
the  primary  examiner  investigated  and  again  made  an 
adverse  report.  Two  or  three  times  at  least  these  amend- 
ments took  place,  until  the  application  was  reduced  to  its 
present  shape,  when  it  was  examined  by  the.  primary 
examiner  who  rejected  it.  An  appeal  was  then  taken  to  the 
examiners-in-chief,  and  they  rejected  it  the  second  time. 
An  appeal  was  then  taken  to  the  Commissioner  of  Patents 
and  he  rejected  it.  These  rejections  by  the  Patent  Office 
seem  to  have  been  based  upon  the  want  of  novelty,  the 
invention  as  claimed  having  been  anticipated  by  two  or 
three  pri6r  inventions  in  this  country  and  abroad.  It  is  not 
worth  while  to  refer  to  these  prior  inventions,  because  the 
decision  here  would  then  be  based  upon  technical  grounds 
in  examination  and  comparison  with  the  claims  of  the  prior 
inventions. 

The  case  as  it  appears  here  is  this.  The  petitioner  erases 
all  the  claims  heretofore  presented,  and  substitutes  the 
following : 

"  The  combination  of  the  sole  piece  provided  with  ribs 
upon  its  under  surface  and  with  flanges  upon  its  upper  sur- 
face, the  rails,  and  the  forelocks  by  means  of  single  bolts, 
the  arrangement  being  such  that  the  bolt  heads  are  pre- 
vented from  turning  by  the  ribs,  while  the  forelocks  are  held 
rigid  between  the  flanges  and  webs  of  the  rails,  substantially 
as  shown  and  described." 

Now,  a  bolt  with  a  screw  and  a  nut  are  old  mechanical 
implements,  and  a  sole  plate  placed  under  the  two  ends  of 
the  rails  is  an  old  claim.  A  groove  in  a  sole  piece  or  plate 
is  an  old  invention.  A  groove  used  in  connection  with  a 
nut  so  as  to  prevent  the  nut  from  turning  is  likewise  an  old 
invention. 
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The  invention  in  this  instance  consists  in  ribs  to  the  sole 
piece,  on  the  under  surface  of  the  sole  piece.  It  occurred  to 
this  gentleman  that  he  would  have  the  sole  piece  rolled  with 
grooves,  because  a  sole  piece  rolled  with  grooves  on  the  under 
side  and  a  corresponding  rib  on  the  upper  side  would  be  a 
stronger  plate  than  a  flat  plate  with  a  groove  cut  out  of  it, 
and  the  rolled  groove  would  serve  the  purpose  of  holding 
the  nut  to  this  plate  as  perfectly  as  the  groove  cut  would  do. 
And  that  is  the  sole  invention  for  which  a  patent  is  claimed- 

Now,  he  claims  that  the  rolled  rib  upon  the  upper  surface 
and  a  corresponding  groove  in  the  under  surface  have  never 
been  used  in  that  way;  and  that  it  is  a  stronger  plate  than 
any  other,  and  that  the  use  of  the  plate  in  connection  with 
the  nut  which  holds  the  bolt  firmly  is  an  improvement.  The 
Commissioner  decided  that  it  was  no  invention,  because  it 
had  been  anticipated  by  prior  inventors;  but  we  think  that 
there  is  still  another  fundamental  objection  to  it.  Every- 
body knows  that  a  piece  of  iron  rolled  with  ribs  makes  a 
stronger  piece  of  plate  than  a  flat  piece  of  iron  with  a  groove 
cut  out  of  it.  There  was  no  invention  in  that.  It  was 
known  to  everybody,  and  the  only  patentable  quality  which 
the  petitioner  claims  here  is  the  use  of  such  a  plate  as  that 
in  connection  with  the  screw.  Now  this  seems  to  us  not  to 
be  a  patentable  discovery  at  all.  It  is  a  mere  aggregation 
of  things  well  known  to  any  mechanic.  There  is  no  new 
result  from  the  use  of  this  combination.  The  result  of  hold- 
ing flrmly  the  ends  of  railroad  rails  by  means  of  screws  or 
bolts  and  by  a  plate  under  the  ends  is  well  known,  and  the 
simple  adoption  and  application  of  a  ribbed  plate  with  the 
bolt  screwed  to  its  place  between  the  ribs,  ig  only  the  appli- 
cation of  two  old  devices. 

Now,  it  is  not  every  combination  of  well-known  things 
that  entitles  a  party  to  a  patent  as  an  inventor.  A  mere 
aggregation  and  bringing  together  of  old  devices  or  instru- 
mentalities is  not  an  invention  unless  some  new  result  is 
attained,  and  here  there  is  no  new  result.  In  Hailes  vs.  Van 
Wormer,  20  Wallace,  863,  the  Supreme  Court,  by  Mr.  Justice 
Strong,  say:    "  It  must  be  conceded  that  a  new  combination, 
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if  it  produces  new  and  useful  results,  is  patentable,  though 
all  the  constituents  of  the  combination  were  well  known  and 
in  common  use  before  the  combination  was  made.  But  the 
results  must  be  a  product  of  the  combination,  and  not  a 
mere  aggregate  of  several  results  each  the  complete  product 
of  one  of  the  combined  elements.  Combined  results  are  not 
necessarily  a  novel  result,  nor  are  they  an  old  result  obtained 
in  a  new  and  improved  manner.  Merely  bringing  old  devices 
into  juxtaposition,  and  there  allowing  each  to  work  out  its 
own  effect  without  the  production  of  something  novel,  is  not 
invention." 

And  in  the  prior  case  of  Stimpson  vs.  Woodman,  10  Wal- 
lace, 117,  Mr.  Justice  Nelson  says,  delivering  the  opinion  of 
the  court  (I  read  from  the  syllabus,  which  is  a  correct 
s^aiopsis  of  the  opinion):  "  Where  a  roller  in  a  particular 
combination  had  been  used  before  without  designs  on  it,  and 
a  roller  with  designs  on  it  had  also  been  used  in  another 
combination,  it  was  not  a  patentable  invention  to  place 
designs  on  the  roller  in  the  first  named  combination.  Such 
a  change,  with  the  existing  knowledge  in  the  art,  involved 
simply  mechanical  skill,  which  is  not  patentable. 

The  petitioner  in  that  case  asked  for  a  patent  for  the  use 
of  a  roller  with  designs  upon  it  for  the  purpose  of  making 
and  impressing  figures  upon  leather.  Before  that  workers 
in  goat  skin  were  in  the  habit  of  folding  over  the  inner 
part  of  the  skin  upon  the  outer  part  when  it  was  partially 
in  an  undressed  condition,  and  subjecting  it  to  pressure,  and 
by  so  doing  impressed  a  roughness  upon  the  skin  which  it 
preserved  afterwards.  It  occurred  to  this  applicant  that  if 
he  would  take  a  roller  and  have  lines  and  dots  marked  upon 
it,  he  might  produce  this  rough  impression  upon  the  skin  in 
a  new  way  by  the  use  of  the  roller.  The  roller  had  never 
been  used  in  that  way  before,  although  a  plain  roller  for  the 
purpose  of  smoothing  the  skin  and  rollers  with  designs  upon 
them,  and  marks,  and  dots  and  figures,  had  been  used  for 
other  purposes  anterior  to  that  time;  but  he  was  the  first 
man  to  whom  it  occurred  that  a  roller  marked,  dotted,  and 
lined  and  roughened  might  be  used  for  the  purpose  of  finish- 
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ing  the  skin  and  giving  it  the  rough  appearance  which  we 
see  in  morocco;  but  the  Supreme  Court  said  there  was  no 
invention  in  that.  Rollers  had  been  used  before,  and  smooth 
rollers  had  been  used  in  dressing  skins,  and  rollers  with 
designs  upon  them  had  been  used  in  other  things,  so  that  he 
merely  applied  the  use  of  the  figure  roller  to  this  particular 
article  of  skins.  The  court  held  that  it  was  not  a  patentable 
invention,  that  it  was  merely  a  new  application  of  what  was 
known  before. 

A  very  ridiculous  illustration  of  the  kind  of  invention  that 
is  here  claimed  was  once  presented  to  this  court,  on  appeal 
from  the  Patent  Office.* 

It  occurred  to  a  man  that  a  balloon  might  be  made  a  use- 
ful thing  to  merchants,  mechanics,  &c.  His  idea  was  to  have 
a  balloon  swung  across  the  street,  with  handbills  on  it  and 
devipes  to  attract  attention,  so  that  persons  engaged  in 
business  who  would  pay  him  for  his  invention  might  use  the 
balloon.  Everybody  driving  or  walking  on  the  street  would 
have  his  attention  drawn  to  the  balloon  and  to  the  flags  and 
streamers  attached  to  it,  and  would  thus  be  induced  to  look 
at  the  advertisements.  He  thought  it  would  be  a  very  good 
method  of  advertising,  but  the  Patent  Office  rejected  his 
application.  He  appealed  to  this  court,  and  we  affirmed  the 
decision,  not  because  it  was  not  a  novel  concern — for  such  an 
idea  had  never  entered  into  any  other  man's  head — but 
because  balloons  had  been  known,  and  advertisements  had 
been  known,  and  handbills  had  been  known,  and  it  was  a 
mere  combination  of  well-known  things  without  any  new 
result. 

For  this  reason,  as  well  as  for  the  reason  given  by  the 
Patent  Office,  that  this  invention,  if  it  was  an  invention  at 
all,  had  been  anticipated,  we  think  that  the  decision  of  the 
Commissioner  ought  to  be  affirmed. 


*In  Re  Gould,  1  Mac  A.,  410. 
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The  Alexandria  Canal  Railroad  and  Bridge  Company 

vs. 
The  District  op  Columbia. 
In  Equity.    No.  4444. 

5  Decided  June  Si,  188L 

i  Tbe  Chdep  Justiob  and  Jastlces  Mag  Abthub  and  Hagxbb  Bitting. 

1*  Whenever,  on  any  fair  construction  of  the  legislation  under  which  an 
exemption  from  taxation  is  claimed,  there  is  a  reasonable  doubt 
whether  the  claim  Is  made  out,  that  doubt  must  be  solved  in  favor  of 
the  sovereignty.  In  other  words  the  language  used  must  be  of  such  a 
character  as  when  fairly  interpreted  leaves  no  room  for  controversy. 

2.  The  act  incorporating  the  Chesapeake  and  Ohio  Canal  Company  (as- 
sented to  by  Confess,  March  3,  1825.)  declared  its  property  forever 
exempt  from  taxation.  By  a  provision  of  the  act  Congress  had  power 
to  authorize  the  extension  of  the  canal  ^*  into  or  through  the  District 
of  Columbia  *  *  *  *  upon  the  same  terms  and  conditions  and 
with  all  the  rights  and  privileges  and  powers  of  erery  kind  whatsoever 
that  the  company  incorporated  by  this  act  have  io  make  the  Chesapeake 
and  Ohio  canal."  Afterwards  the  Alexandria  Canal  Company  was 
incorporated  by  Congress  and  auttiorized  to  construct  a  canal  from 
the  terminus  of  the  Chesapeake  and  Ohio  canal  in  Georgetown  across 
the  Potomac  river.  Under  this  charter  a  canal  was  conducted  across 
the  Potomac  by  an  aqueduct,  support^  upon  piers.  In  May  1866, 
certain  parties  became  lessees  of  the  property.  Subsequently,  the 
lessees  conveyed  all  their  ri£;hts  to  complainants,  a  body  politic. 
Later  (July  1868,)  the  assent  oi  Congress  was  given  to  the  construction 
by  complainants  of  abridge  over  the  aqueduct.  The  District  of  Col- 
umbia having  assessed  this  bridge  for  taxation,  complainant  filed  their 
bill  to  enjoin  the  enforcing  of  the  tax  on  the  ground  that  the  exemp- 
tion from  taxation  granted  the  Chesapeake  and  Ohio  Company  had 
been  transmitted  to  complainants  by  their  charter  and  the  several 
acts  of  Congress. 

HM^  that  the  rights,  privileges  and  powers  communicated  to  the 
Alexandria  Canal  Company  were  those  which  the  Chesapeake  and 
Ohio  Company  had  to  make  the  canal  and  that  these  might  be  exercised 
quite  independently  of  any  exemption  from  taxation,  and  could  not 
be  held  to  Include  any  immunity  therefrom. 

Hdd  aUo^  that  even  if  the  Alexandria  Canal  Company  had  been  en- 
titled to  Immunity  from  taxation,  It  could  not  be  claimed  by  its  lessees, 
as  the  exemption  from  taxation  was  a  privilege  of  the  company  itself 
and  does  not  pass  to  purchasers  of  its  property  and  franchises. 

Held  also^  that  where  an  act  incorporating  a  company  authorizes  it  to  con- 
struct certain  works  and  forever  exempts  its  property  from  taxation, 
a  subsequent  act  (unaccompanied  by  an  exemption  from  taxation)  au- 
thorizing the  coihpanv  to  construct  other  works,  which  are  in  no  sense 
an  appropriate  part  of  the  first  or  within  the  purposes  or  contemplation 
of  those  who  granted  the  original  franchise,  the  new  property  thus 
created  cannot  be  fairlv  included  as  coming  under  the  grant  of  ex- 
emption from  taxation  in  the  original  act 

3.  The  whole  bed  of  the  Potomac  river  with  all  the  islands  therein  up 
to  high-water  mark,  on  the  Virginia  shore  is  within  the  explicit  terms 
of  the  Maryland  Charter  and  therefore  the  whole  of  the  Alexandria 
Canal  and  Bridge  Company's  bridge  beginning  at  the  southern  ter- 
minus of  Lingan  street  in  Georgetown,  and  extending  across  the  river 
to  high-water  mark  of  the  Virfj^nia  shore,  is  within  the  jurisdiction  of 
the  District  of  Columbia* 
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4.  A  bridge  firmly  attached  to  and  incorporated  with  the  stone  work  of 
an  aqueduct  whose  piers  extend  a  ^reat  depth  below  the  bottom  of 
the  Fotomac  river  and  are  fastened  to  the  solid  roclc  cannot  be  con- 
sidered as  personalty  or  anything  else  than  real  estate  within  the 
meaning  of  the  tax  laws. 

6,  Although  an  incorporated  company  has  not  for  thirty  years  been 
charged  with  taxes  upon  its  property,  the  court  will  nevertheless  sus- 
tain the  right  to  a  tax,  if  It  be  a  legal  one,  when  the  subject  is 
finally  brought  to  its  attention.  * 

6.  The  mere  cost  of  the  planks  of  a  bridge  is  not  the  only  element  to 
be  taken  into  consideration  in  making  an  assessment ;  the  use  permit- 
ted to  be  made  of  the  property  under  the  franchise  may  enter  as  a 
constituent  into  the  valuation. 

7.  Whore  there  is  an  appeal  board  authorized  and  required  to  sit  and 
hear  all  complaints  as  to  over-valuation  or  impropriety  of  assess- 
ments and  to  revise  the  same,  and  its  action  is  declared  to  be  complete 
and  final,  persons  wlio  wilfully  neglect  to  avail  themselves  of  the  op- 
portunity 80  amply  afforded  them  cannot  expect  a  court  of  equity,  after 
long  delay,  to  relieve  them  from  the  consequences  of  their  own  laches. 
Especially  will  the  court  not  substitute  its  own  judgment  for  that  of 
the  tribunal  expressly  created  for  that  purpose. 

5.  A  bridge  which  lies  partly  in  the  District  of  Columbia,  and  p«artly  in 
the  state  of  Virginia,  cannot  be  assessed  by  the  District  upon  its  entire 
length ;  only  that  portion  within  the  District  can  be  assessed,  other- 
wise the  assessment  is  illegal  and  a  bill  to  enjoin  a  sale  of  the  property 
by  the  District  authorities  for  non  payment  of  the  tax  will  be  sus- 
tained. 

9.  Where  an  answer  to  a  bill  filed  for  a  discovery  contains  admissions  in 
favor  of  the  complainant  they  have  the  force  of  testimony  in  his  favor. 

10.  Section  3224  of  the  Revised  Statutes  of  the  United  States  declaring 
that  "  no  suit  for  the  purpose  of  restraining  the  assessment  or  collec- 
tion of  any  tax  shall  be  maintained  in  any  court,''  applies  only  to 
taxes  levied  by  the  United  States,  and  has  no  application  to  taxes  le- 
vied by  the  District  of  Columbia,  although  under  authority  of  the 
United  States. 

11.  The  rule  that  the  mere  illegality  of  a  tax  is  no  ground  of  Itself  for  the 
interposition  of  a  court  of  equity,  but  that  there  must  exist  in  addition, 
special  circumstances  bringing  the  case  under  some  recognized  head 
of  equity  jurisdiction,  applies  only  to  taxes  levied  by  the  sovereign ;  it 
would  seem  not  to  be  properly  applicable  to  the  case  of  an  illegal  tax 
levied  by  a  municipal  corporation. 

The  case  is  stated  in  the  opinion. 
H.  H.  Wells  for  complainant. 
EiDDLB  &  Miller  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  District  of  Columbia  from  the 
decree  of  the  chancellor  of  the  12th  of  November,  1880, 
perpetually  enjoining  the  Commissioners  of  the  District  and 
their  successors  from  selling  or  advertising  for  sale  the 
property  mentioned  in  the  bill  of  complaint  on  account  of 
the  several  tax  levies  and  assessments  mentioned  in  the 
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case,  and  from  setting  up  the  said  levies  and  assessments,  or 
attempting  to  collect  or  enforce  the  same  or  any  part 
thereof. 

The  property  referred  to  is  the  bridge  structure  across  the 
Potomac  river  from  the  city  of  Georgetown  to  Virginia. 
The  right  of  the  Commissioners  of  the  District  of  Columbia 
to  collect  the  taxes  therein  referred  to  is  contested  upon  a 
variety  of  grounds  set  forth  at  large  in  the  bill ;  and  which 
will  now  be  considered  in  turn. 

First.  It  is  insisted  on  the  part  of  the  Bridge  Company 
that  the  property  in  question  is  exempt  from  taxation  by 
express  provision  of  law. 

The  Chesapeake  and  Ohio  Canal  Company  was  incorpora- 
ted by  the  State  of  Virginia  in  1824,  and  by  the  State  of 
Maryland  in  1825.  By  the  terms  of  these  statutes  the  char- 
ter was  not  to  become  operative  until  the  Congress  of  the 
United  States  should  give  its  assent  to  its  provisions  ;  and 
this  ratification  and  assent  were  expressed  by  the  act  of 
Congress  approved  March  3, 1825.  Section  9  of  the  charter 
declared  ''  that  the  said  canal  and  all  other  works  aforesaid 
or  required  to  improve  the  navigation  thereof  at  any  time 
hereafter,  with  all  their  profits  subject  to  the  limitations 
herein  provided  and  to  none  other,  shall  be,  and  the  same 
are  hereby  vested  in  the  said  stockholders,  their  heirs  and 
assigns  forever,  as  tenants  in  common,  in  proportion  to  their 
respective  shares,  and  be  forever  exempt  from  the  payment  of 
any  tax,  imposition,  or  assessment  whatsoever. '^^ 

By  the  21st  section  of  the  charter  it  was  further  provided 
that  the  right  to  the  waters  of  the  Potomac  for  the  purpose 
of  any  lateral  canal  which  the  States  of  Virginia  or  Mary- 
land might  authorize  to  be  made  in  connection  with  the  said 
canal,  was  reserved  to  the  said  States  respectively  ;  "  that 
the  Government  of  the  United  States  should  retain  the 
power  to  extend  the  said  canal  in  or  through  the  District  of 
Columbia  on  either  or  both  sides  of  the  Potomac  river," 
and  that  before  the  charter  should  take  effect  "  the  Con- 
gress of  the  United  States  should  authorize  the  States  of 
Virginia  and  Maryland,  or  either  of  them,  to  take  and  con- 
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tinue  a  canal  from  any  point  of  the  above-named  canal, 
or  the  termination  thereof,  through  the  territory  of  the 
District  of  Columbia,  or  any  part  thereof,  to  the  territory 
of  said  States,  or  either  of  them,  in  any  direction  they  may 
deem  proper  upon  the  same  terms  and  conditions  and  with  all  the 
rights  and  privileges  and  powers  of  every  kind  whatsoever  that 
the  company  incorporated  by  this  act  have  to  make  the  Chesapeake 
and  Ohio  CanaU^ 

The  eastern  terminus  of  the  canal  route  remained  in 
Georgetown,  until  Congress,  by  the  act  of  26th  May,  1830^ 
incorporated  the  Alexandria  Canal  Company  authorizing 
the  construction  of  a  canal  from  the  line  of  the  Chesapeake 
and  Ohio  canal  in  Georgetown,  across  the  Potomac  river,  to 
a  point  on  the  river  in  or  near  the  city  of  Alexandria. 
Under  that  charter  a  canal  was  conducted  across  the  Poto- 
mac at  Georgetown  upon  an  aqueduct  supported  upon  piers, 
built  on  rock  in  the  bed  of  the  river,  and  upon  stone  abut- 
ments. The  Alexandria  Canal  Company  for  many  years 
operated  the  canal,  until  the  16th  of  May,  1866,  when  the 
Board  of  Public  Works  of  Virginia,  under  authority  of  law, 
united  with  the  city  of  Alexandria  and  with  the  Alexan- 
dria Canal  Company,  in  a  lease  of  the  canal,  its  aqueduct, 
locks,  banks,  and  all  other,  its  property,  rights,  and  fran- 
chises, unto  Henry  H.  Wells,  Philip  Quigley,  William  W. 
Dungan,  their  heirs  and  assigns,  for  ninety-nine  years  from 
that  date.  This  lease  and  conveyance  were  ratified  by  act 
of  the  General  Assembly  of  Virginia  in  the  following  year, 
and  the  lessees  were  thereby  empowered  to  erect,  build, 
operate,  and  maintain  across  the  Potomac  river,  over  the 
stone  piera  on  which  the  acqueduct  rested,  a  new  aqueduct 
of  wood,  iron,  or  stone,  and  in  connection  therewith  a  bridge 
x)f  the  same  material  for  the  passage  of  persons,  animals, 
wagons,  &c. 

On  the  27th  of  July,  1868,  the  assent  of  Congress  was  given 
to  the  construction  by  the  said  lessees  of  the  bridge  over  the 
aqueduct  and  piers,  for  the  passage  of  railroad  tracks,  per- 
sons and  vehicles,  and  the  act  authorized  the  collection  of 
tolls  by  the  lessees  from  persons  using  the  bridge. 


R.  R.  AND  Bridob  Co.  v.  District  op  Columbia.     221 

On  the  18th  of  October,  1867,  the  complainants  were 
chartered  and  became  a  body  politic  under  the  laws  of  the 
State  of  Virginia,  by  the  corporate  title  of  the  Alexandria 
Canal  Railroad  and  Bridge  Company,  and,  after  its  incor- 
poration the  said  Wells,  Quigley,  and  Dungan,  with  the 
consent  of  the  Alexandria  Canal  Company,  conveyed  all 
their  rights  as  lessees  to  the  complainants. 

Is  the  property  in  question  exempt  under  a  proper  con- 
struction of  these  statutes? 

The  exemption  of  all  the  property  of  the  Chesapeake  and 
Ohio  canal  by  the  original  charter  is  ample  and  explicit. 
The  legislatures  of  the  different  States,  in  an  unmistakable 
manner,  declared  that  the  property  of  the  canal  should  be 
forever  free  from  the  payment  of  any  taxation,  imposition 
or  assessment  whatsoever,  and  Congress  assented  to  that 
exemption.  But  in  our  opinion  this  exemption  cannot  be 
properly  construed  as  embracing  the  property  of  the  com- 
plainants. It  is  an  established  principle  that  the  power  of 
taxation  is  the  highest  attribute  of  sovereignty ;  that  its 
existence  will  always  be  presumed  ;  that,  wherever  an  exemp- 
tion from  taxation  is  claimed,  the  language  surrendering  the 
power  must  be  clear  and  unmistakable  ;  that  a  State  cannot 
strip  itself  of  this  most  essential  power  by  doubtful  words  ; 
that  as  its  existence  rests  upon  necessity  and  is  inherent  in 
every  sovereignty,  wherever  on  any  fair  construction  of  the 
legislation  invoked,  there  is  a  reasonable  doubt  whether  the 
claim  for  the  exemption  is  made  out,  that  doubt  must  be  solved 
in  favor  of  the  sovereignty.  In  other  words,  that  the  lan- 
guage used  must  be  of  such  a  character  as,  fairly  interpreted, 
leaves  no  room  for  controversy  on  the  point. 

Now  plainly  such  is  not  the  case  in  the  present  instance. 
The  charter  of  the  Alexandria  Canal  Company  of  May  80  in 
many  particulars  is  copied  from  the  original  charter  of  the 
Chesapeake  and  Ohio  canal,  but  in  section  9  of  the  charter 
of  the  Alexandria  Company,  corresponding  with  section  9 
of  the  original  charter,  the  words  of  exemption  from  taxa- 
tion are  studiously  omitted,  although  the  rest  of  the  section 
is  literally  copied.    See  6th  Stats,  at  Large,  422.    There  can 
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be  no  pretence  that  the  exemption  contended  for  is  granted 
in  express  terms.  And  by  the  decisions  of  the  highest  courts 
of  the  country,  the  existence  of  a  doubt  on  the  point,  settles 
in  our  opinion,  this  contention  conclusively  against  the  com- 
plainants. The  most  recent  utterance  of  the  Supreme  Court 
on  the  subject  was  its  opinion  at  the  October  term,  1880,  in 
the  unreported  case  of  the  Annapolis  and  Elk  Ridge  Rail- 
road Company  vs.  The  County  Commissioners  of  Anne 
Arundel  County.  The  railroad  company  was  incorporated 
by  an  act  of  the  general  assembly  of  1837.  By  section  5  of 
this  charter  the  company  was  invested  with  all  the  rights 
and  powers  necessary  to  the  construction  and  repair  of  a 
railroad  from  the  city  of  Annapolis  to  connect  with  the 
Baltimore  and  Washington  road,  "  and  for  this  purpose  the 
said  president  and  directors  may  have  and  use  all  the  powers 
and  privileges  and  shall  be  subject  to  the  same  obligations 
that  are  provided  in  sections  14  to  28  inclusive  of  the  act 
entitled  an  act  to  incorporate  the  Baltimore  &  Ohio  Railroad 
Company."  Section  18  of  the  charter  of  the  last-named  com- 
pany contained  this  provision  :  "  and  the  shares  of  the  capital 
stock  of  the  said  company  shall  be  deemed  and  considered 
personal  estate,  and  shall  be  exempt  from  the  imposition  of 
any  tax  or  burthen  by  the  States  assenting  to  this  law."  It 
had  uniformly  been  held  by  the  Maryland  courts  that  under 
this  clause  the  property  of  the  Baltimore  and  Ohio  Railroad 
Company  was  exempt  from  taxation. 

In  like  manner  it  was  insisted  on  behalf  of  the  Annapolis 
company,  that  under  these  statutes,  its  property  was  exempted 
from  taxation,  and  no  claim  to  the  contrary  had  been  made 
from  1837  to  1876.  But  the  Supreme  Court  held  that  the 
Annapolis  and  Elk  Ridge  Company  was  invested  with  all 
the  rights  and  powers  neceesary  to  the  construction  and  re- 
pair of  a  railroad  and  for  thai  purpose  was  to  have  and  use  all 
the  powers  and  privileges  contained  in  the  enumerated  sec- 
tions of  the  Baltimore  and  Ohio  charter;  that  this  was  not 
a  grant  of  all  the  powers  and  privileges  of  the  latter  company 
but  only  of  such  as  were  necessary  to  carry  into  effect  the 
objects  for  which  the  new  company  was  incorporated,  and 
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consequently,  that  only  such  of  the  privileges  of  the  old 
company  could  be  enjoyed  by  the  new  as  were  appropriate 
to  the  work  the  new  company  was  authorized  to  do  ;  that 
exemption  from  taxation  could  not  be  considered  as  one  of 
the  privileges  granted,  as  it  was  not  necessary  either  to  the 
construction,  repair  or  operation  of  a  railroad ;  and  hence 
'  that  the  power  to  tax  the  property  of  the  Annapolis  and  Elk 
Ridge  Railroad  Company  could  not  be  considered  as  having 
been  relinquished  by  the  State,  either  by  express  terms  or  by 
any  fair  implication. 

To  the  same  eftect  was  the  decision  of  this  court  in  the 
case  of  the  Baltimore  and  Ohio  R.  R.  Co.  vs.  The  District 
of  Columbia,  reported  in  3  Mac  Arthur,  122. 

In  February,  1831,  Congress  passed  a  law  authorizing  the 
extension  into  the  District  of  Columbia,  by  the  Baltimore 
and  Ohio  Railroad,  of  a  lateral  railroad  in  connection  with 
the  main  branch  located  from  the  city  of  Baltimore  to  the 
Ohio  river  in  pursuance  of  their  said  act  of  incorporation, 
and  the  statute  proceeded,  ^'and  the  said  Baltimore  and 
Ohio  Railroad  Company  are  hereby  authorized  to  exercise 
the  same  powers,  rights  and  privileges  and  shall  be  subject  to 
the  same  restrictions  in  the  extension  and  construction  of  the 
said  lateral  railroad  into  and  within  the  said  District  as  they 
may  exercise  or  are  subject  to  under  and  by  virtue  of  their 
said  charter  or  act  of  incorporation  in  the  construction  or 
extension  of  any  railroad  in  the  State  of  Maryland,  and  shall 
be  entitled  to  the  same  rights,  compensation,  benefits  and 
immunities  in  the  use  of  the  said  road  and  with  regard  thereto 
as  are  provided  in  their  said  charter." 

It  was  claimed  by  the  railroad  company  that  this  operated 
an  exemption  from  taxation  by  Congress  of  the  property  of 
the  company  in  the  lateral  road  within  the  District  of 
Columbia.  But  it  was  held  by  this  court  that  such  was  not 
its  effect,  either  by  express  terms  or  by  necessary  implication^ 
and  that  its  property  lying  within  the  District  of  Columbia 
was  subject  to  taxation  in  the  same  manner  as  the  property 
of  private  individuals. 

The  21st  section  of  the  charter  of  the  Chesapeake  and 
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Ohio  Canal  Company  declares  that  the  canal  which  Congress 
may  authorize  to  be  constructed  from  the  terminus  of  the 
Chesapeake  and  Ohio  through  the  District  into  Virginia, 
shall  be  continued  "  upon  the  sanie  terms  and  conditions  and 
with  all  rights  and  privileges  and  powers  whatsoever  that 
the  company  incorporated  by  this  act  have  to  make  the 
Chesapeake  and  Ohio  canal."  The  rights,  privileges  and 
powers  which  it  is  thus  stipulated  are  to  be  communicated 
to  the  new  canal  are  those  which  the  orifijinal  canal  had  to 
make  the  Chesapeake  and  Ohio  canal.  The  powers  to  make 
the  canal  may  be  exercised  quite  independently  of  any 
exemption  from  taxation.  Canals  may  be  and  generally  are 
made  without  any  such  exemption,  and  the  principle  an- 
nounced by  the  decisions  in  construing  claims  of  exemption 
require  ns  to  decide  that  the  privileges  and  powers  secured 
to  the  new  canal  cannot  be  held  to  include  an  immunity 
from  taxation. 

But  if  the  statutes  which  we  have  been  considering  could 
he  held  to  have  exempted  the  Alexandria  Canal  Company 
from  taxation,  still  such  exemption  would  not  exonerate  the 
property  from  assessment  in  the  hands  of  the  present  holdere. 
In  virtue  of  the  act  of  the  General  Assembly  of  Virginia  of 
Februaiy,  1866,  the  canal  company  has  transferred  to  the 
lessees  above  named  all  its  property  and  franchises,  and  it 
has  been  held  repeatedly  by  the  highest  courts  that  such 
transfer  does  not  carry  with  it  an  immunity  from  taxation 
in  the  hands  of  the  new  proprietors.  Such  was  the  decision 
in  Morgan  vs.  Louisiana,  93  United  States,  221,  and  in  Eaii- 
road  Company  vs.  The  County  of  Hamblen,  102  United 
States,  277. 

In  the  first  of  these  cases  it  was  held  that  where  the  prop- 
erty and  franchises  of  a  railroad  company  were  sold  under 
a  decree,  the  immunity  from  taxation  of  the  property  of  the 
company  guaranteed  in  the  act  of  incorporation  did  not 
accompany  the  property  in  its  transfer  to  the  purchaser, 
since  the  immunity  from  taxation  in  such  case  was  a  privi- 
lege granted  to  the  company  itself  and  not  transferable. 
In  the  latter  case  it  was  held  that  where,  under  a  decree  to 
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enforce  a  statutory  hen  retained  by  the  State  upon  the  prop- 
erty, real  and  personal,  stock  and  franchises  of  a  railroad 
<5ompany,  the  property  and  franchises  were  sold,  the  property 
was  thereafter  subject  to  taxation  under  the  laws  of  the 
State,  and  that  the  immunity  therefrom,  possessed  by  the 
company,  did  not  pass  to  the  purchaser.  It  is  a  circumstance 
not  without  significance,  that  the  lessees  covenant  by  their 
articles  of  agreement  to  pay  all  taxes  upon  the  property 
leased  them  by  the  canal  company. 

Again.  It  was  no  feature  whatever  of  the  original  grant 
of  incorporation  to  the  Alexandria  Canal  Company  that  it 
should  maintain  a  bridge  for  passengers,  vehicles  or  railroad 
care  over  the  top  of  the  aqueduct  carrying  their  canal  across 
the  river  Potomac.  A  railroad  or  foot  bridge  was  in  no  sense 
an  appropriate  part  of  a  canal,  or  within  the  purposes  or 
contemplation  of  those  who  granted  the  franchise  to  the 
company.  These  lessees,  by  the  acts  of  Virginia  •  and  of 
Congress,  have  been  entrusted  with  a  further  and  additional 
privilege  not  enjoyed  by  the  lessors  under  whom  they  claim. 
If  the  canal  company  itself,  by  subsequent  legislation,  unac- 
companied by  an  exemption  from  taxation,  had  been  author- 
ized to  construct  this  bridge,  the  new  property  thus  created 
could  not  have  been  fairly  included  under  a  grant  of  exemp- 
tion of  the  property  of  the  canal ;  and  still  less  could  the  right 
of  the  sovereign  to  exact  taxes  be  presumed  to  be  waived  in 
favor  of  the  lessees. 

We  are,  therefore,  clearly  of  the  opinion  that  there  is 
nothing  in  the  legislation  relied  on  which  exonerates  the 
complainants  from  taxation. 

Second.  It  is  insisted  in  the  bill  that  the  property  upon 
which  this  tax  is  sought  to  be  levied  is  not  within  the  juris- 
diction of  the  District  of  Columbia,  and  for  this  reason  is 
not  assessable  by  the  District  authorities. 

The  complainants  are  the  owners  of  the  aqueduct  and 
canal  which  is  carried  over  it,  extending  from  the  Chesapeake 
and  Ohio  canal  in  Georgetown  across  the  Potomac  river  to 
the  Virginia  shore.  The  wooden  bridge  in  question  is  sup- 
ported upon  a  Howe  truss  resting  on  the  piers  over  the  top 
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of  the  canal.  This  wooden  bridge  begins  at  the  southern 
terminus  of  Lingan  street  in  Georgetown,  crosses  the  Chesa- 
peake and  Ohio  canal  to  the  first  or  northern  abutment  of 
the  aqueduct,  and  up  to  that  point  is  all  within  the  limits  of 
the  city  of  Georgetown.  It  then  crosses  over  the  water  of 
the  river,  and  from  high  water  mark  on  the  Virginia  shore 
extends  by  an  elevated  structure  of  some  six  hundred  feet 
in  length  to  the  level  ground  in  Virginia.  There  can  be  no 
question  that  the  whole  of  the  structure  from  the  commence- 
ment in  Georgetown  to  high  water  mark  on  the  Virginia 
flhore,  is  within  the  jurisdiction  of  the  District  of  Columbia, 

By  reiterated  decisions  it  has  been  perfectly  settled  that 
the  whole  bed  of  the  Potomac  river,  with  all  the  islands 
therein,  up  to  high  water  mark  on  the  Virginia  shore  are 
within  the  explicit  terms  of  the  Maryland  charter.  An 
interesting  point  of  grammatical  construction  in  the  Latin 
of  the  original  charter  demonstrates  this.  In  describing  the 
houndary,  the  charter  declares  that  the  line  should  pass  from 
Delaware  bay  in  a  right  line  by  the  fortieth  degree  of  north 
latitude  westwardly,  "unto  the  true  meridian  of  the  first 
fountain  of  the  river  Potomac;  thence  verging  towards  the 
south  into  the  further  bank  of  the  said  river,  and  following 
the  same  on  the  west  and  south  unto  a  certain  place  called 
Ciuquack,"  &c.  In  the  English  translation,  the  expression 
"  the  same  "  may  be  equally  applied  to  the  bank,  or  to  the 
river.  In  the  latter  case  the  line  would  be  the  middle  thread 
of  the  river,  which  would  have  divided  it  equally  with  the 
State  of  Virginia.  But  the  language  in  the  Latin  of  the 
charter  is  "  ad  ulteriorum.  dicti  flumims  ripaniy  ei  earn  sequendoy^ 
&c, ;  and  the  use  of  the  feminine  relative  pronoun  earn  shows 
that  ripaniy  which  is  feminine,  was  the  antecedent  referred 
to  rather  than  flumen,  which  is  neuter.  Whatever  rights 
Maryland  had  in  the  river  Potomac  within  the  District  of 
Columbia  have  devolved  upon  the  District. 

Third.  By  the  act  of  the  20th  of  June,  1874,  the  District 
government  was  only  authorized  to  levy  a  tax  upon  real  es- 
tate within  the  District,  and  it  is  insisted  upon  the  part  of 
the  complainants  that  this  bridge  cannot  be  considered  bb 
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coming  within  that  description.  If  such  is  the  case,  the 
tax  levied  under  the  act  of  1874  would  be  illegal.  In  our 
opinion  the  bridge  is  realty  within  the  meaning  of  the  law. 
Things  real  consist  of  lande^  tenements  and  hereditaments. 
Corporeal  hereditaments  are  confined  to  land  which^  accord- 
ing to  Lord  Coke,  includes  not  only  the  ground  or  soil,  but 
everything  attached  to  the  earth,  whether  by  the  course  of 
nature,  as  trees,  &c.,  or  by  the  hand  of  man,  as  houses  and 
other  buildings.  3  Kent,  [528] ;  1  Coke  Litt.,  [197,  a.] 
According  to  all  the  authorities  this  definition  embraces  the 
property  in  question. 

In  68  N.  Y.,  654,  Smith  vs.  The  Mayor,  a  pier  in  a  river 
is  held  to  be  real  estate  within  the  meaning  of  the  tax  laws. 
See  also  State  vs.  Northern  Central  Railway  Co.,  18  Md.,  217, 
and  Northern  Central  Railway  vs.  Canton  Co.,  80  M.,  854. 
In  the  latter  case  it  was  held  that  the  rails  fastened  to  the 
road-bed  of  a  railroad  were  real  estate.  In  Snederker  vs. 
Waring,  12  N.  Y.,  the  court  held  that  a  statue  placed  upon  a 
pedestal  built  some  distance  in  the  earth,  not  secured  to  the 
pedestal  except  by  its  own  gravity,  was  to  be  considered  part 
of  the  real  estate,  so  as  to  pass  to  a  purchaser  under  a  trust 
deed  of  the  land,  as  against  a  purchaser  under  a  judgment 
levied  upon  the  statue  as  personalty. 

The  piers  supporting  this  aqueduct  extend  down  a  great 
depth  below  the  bottom  of  the  river  and  are  fastened  to  the 
solid  rock.  The  wooden  bridge  is  firmly  attached  to  and  in- 
corporated with  the  stone  work,  and  it  would  be  impossible 
that  it  could  be  considered  as  personalty  or  anything  else 
but  real  estate  within  the  meaning  of  the  tax  laws.  The  taxes 
for  the  subsequent  years  are  levied  under  a  later  statute  which 
authorizes  the  assessment  of  personal  as  well  as  real  estate, 
and  this  point  is  not  of  importance  as  respects  the  taxes 
for  these  years,  as  the  property,  if  assessable  at  all,  was 
sufficiently  assessable  under  one  designation  or  the  other. 

Fourth.  It  is  contended  on  the  part  of  the  complainant 
that  the  proceeding  of  the  assessors  and  District  authorities 
in  respect  of  this  tax  were  so  imperfect  and  faulty  that  the 
teurt  should  enjoin  their  collection.    We  have  been  re- 
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peatedly  reminded  in  the  argument .  that  these  complain- 
ants are  non-residents,  and  it  seems  to  be  supposed  that 
they  are  entitled  upon  this  fijround  to  special  favor.  The 
courts  have  had  no  difficulty  in  some  of  the  States  in  an- 
swering the  argument  made  in  support  of  legislation  which 
has  attached  additional  burdens  to  the  property  of  non- 
residents, that  such  inequality  was  just,  in  view  of  the  fact 
that  the  absentee  renders  no  personal  service  to  the  govern- 
ment by  way  of  militia  or  road  duty  or  as  a  voter  ;  and  that 
those  who  protect  his  property  in  his  absence  should  bear  a 
lighter  burden  than  the  absentee,  but  the  decisions  have  held 
that  all  such  burdens  should  be  equal  against  all  property 
holders,  and  such  was  the  special  provision  of  the  act  estab- 
lishing the  District  government.  But  surely  there  is  no 
warrant  for  the  contention  that  a  non-resident  should  be 
dealt  with  in  this  particular  with  more  leniency  than  the 
resident. 

It  is  averred  that  for  thirty  years  this  company  was  not 
charged  with  taxes  upon  its  property.  This  circumstance 
cannot  avail  if  the  tax  is  a  legal  one.  In  the  case  of  the 
Annapolis  &  Elk  Ridge  Railroad  Co.  forty  years  had  inter- 
vened, and  in  the  case  in  8  Mac  Arthur,  Baltimore  &  Ohio 
R.  R.  Co.  vs.  The  District,  more  than  twenty  years  had  passed 
without  the  claim  of  taxation,  but  the  court  nevertheless 
sustained  the  right  to  tax  when  the  subject  was  finally 
brought  to  their  attention.  The  fact  that  the  complainants 
have  been  so  long  exonerated  from  this  burden  should  make 
them  the  more  willing  and  able  to  pay  at  this  time. 

The  assessment  of  this  property  upon  the  books  of  the 
corporation  is  in  these  words :  "Alexandria  Canal  Company  ; 
Beatty,  J^eter,  Threlkeld  &  Deakin's  addition  ;  valuation^ 
$75,000  ;  wooden  bridge  across  the  Potomac."  It  is  insisted 
in  the  bill  that  the  amount  of  this  assessment  represents  a 
grossly  exaggerated  valuation,  as  appeare  from  the  evidence 
in  the  case,  which  shows  that  the  entire  cost  of  the  bridge 
was  about  $27,000.  It  is  hardly  necessary  to  cite  authorities 
to  show  that  it  is  not  competent  for  a  court,  in  a  proceeding 
like  the  present,  to  examine  the  question  whether  the  assess- 
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ment  of  property  was  too  high.  In  the  langiisvge  of  the 
Supreme  Court,  2  Otto,  612,  State  Railway  Cases:  "Per- 
fect equality  and  perfect  uniformity  of  taxation  as  regards 
individuals  or  corporations,  or  the  diiierent  classes  of  prop- 
erty subject  to  taxation,  is  a  dream  unrealized."  "If  there 
is  an  excessive  estimate  of  the  value  of  the  franchise,  or 
capital  stock,  or  both,  it  is  by  error  of  judgment  in  the 
officers  to  whose  judgment  the  law  confided  that  matter  ; 
and  it  does  not  lie  with  the  court  to  substitute  its  own  judg- 
ment for  that  of  the  tribunal  eicpressly  created  for  that  pur- 
pose." And  if  the  court  possessed  the  power  to  reappraise, 
there  is  nothing  before  us  from  which  we  could  arrive  at  a 
decision,  or  affirm  that  the  appraisement  was  too  high.  It 
surely  could  not  be  considered  just  to  assess  the  bridge  at 
the  mere  cost  of  the  planks.  Many  authorities  show  that 
the  use  permitted  to  be  made  of  the  property  under  the 
franchise  enters  as  a  constituent  into  the  true  valuation. 
In  the  words  of  this  court,  in  2  Mac  Arthur,  192,  Robinson 
vs.  Cook :  "  We  are  of  opinion,  that  as  the  complainant  had 
an  opportunity  to  appeal  from  the  assessment,  if  there  was 
any  error  in  the  valuation,  to  the  board  of  appeal,  she  ought 
to  have  pursued  that  course."  See,  also,  2  Mac  Arthur,  562, 
Alexander  vs.  Dennison. 

Whatever  adverse  criticisms  may  have  been  made,  from 
time  to  time,  upon  the  laws  passed  by  the  Legislative  As- 
sembly during  its  brief  existence,  its  acts  respecting  the 
assessment  of  property  seem  to  have  been  inspired  by  a  de- 
sire to  do  full  justice  to  the  property  owner  where  an  assess- 
ment was  incorrect.  The  acts  of  Ist  session  of  1871,  ch.  23, 
and  the  amendments  to  that  law,  make  it  the  duty  of  the 
assessors  "to  personally  inspect  and  examine  all  real  estate" 
within  their  districts,  and  to  ascertain  from  each  individual 
the  nature  of  his  property,  and  return  the  name  of  the  owners, 
and  every  person  or  corporation  or  association  is  required,, 
within  fifteen  days  after  notification  by  the  superintendent, 
to  furnish  a  corrected  list  of  all  property,  filling  up  the 
blank  forms,  which  it  is  the  duty  of  the  assessor  to  leave 
with  each  property  owner.    A  board  of  appeal  is  created 
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which  is  to  sit  at  a  designated  time,  after  public  notice  in 
not  less  than  three  newspapers,  of  the  time  and  place  of  its 
session.  By  one  of  the  laws  this  board  is  to  remain  in 
session  100  consecutive  days  in  every  third  year,  and  30  days 
during  the  intervening  years.  The  appeal  board  is  authorized 
and  required  to  hear  all  complaints  as  to  overvaluation  or 
impropriety  of  assessment,  and  to  redress  the  wrongs^  com- 
plained of,  and  the  law  declares  their  action  shall  be  com- 
plete and  final.  The  superintendent  of  assessments  and 
taxes,  after  the  revision  by  the  board  of  appeal,  is  to  pre- 
pare in  duplicate  complete  and  accurate  lists,  giving  alpha- 
betically the  names  of  all  parties  assessed,  with  a  description 
of  their  property,  one  of  which  lists  he  is  to  retain  and  the 
other  is  to  be  lodged  in  the  office  of  the  collector.  Imme- 
diately after  the  levy  is  completed,  it  is  made  the  duty  of 
the  tax-collector,  who  is  also  acting  under  oath,  after  giving 
bond,  to  send  an  account  of  the  taxes  levied  to  each  prop- 
erty-holder, notifying  him  that  the  tax  must  be  paid  within 
a  designated  period  under  penalty,  and  within  sixty  days 
after  the  expiration  of  this  period,  the  collector  is  required 
to  publish  a  complete  list  of  arrears  of  taxes,  and  make  sale 
of  the  property  of  delinquents,  and  the  act  declares  that  no 
sale  thus  made  shall  be  void  because  of  a  failure  to  comply 
with  any  matter  of  form. 

These  acts  of  the  legislative  assembly  are  recognized  by 
several  acts  of  Congress ;  among  others,  by  the  act  of  the 
20th  of  June,  1874,  ch.  113,  of  1876,  ch.  162,  the  act  of  the 
3d  of  April  and  19th  of  June,  1878. 

It  is  evident  from  an  examination  of  these  acts,  that  a 
property  owner  within  the  District  could  scarcely  remain  in 
ignorance  that  an  assessment  had  been  made  upon  his  prop- 
erty and  that  he  was  required  to  pay  a  tax,  and,  if  persons 
with  a  full  opportunity  to  complain  of  any  injustice  com- 
mitted by  the  assessors,  wilfully  neglect  to  avail  themselves 
of  the  opportunity  so  amply  aflEbrded  them,  they  cannot 
expect  a  court  of  equity,  after  long  delay,  to  relieve  them 
from  the  consequence  of  their  own  laches. 

In  O'Neal  vs.  The  Virginia  and  Maryland  Bridge  Company 
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at  Sheperdstown,  18th  Maryland,  1,  the  bridge  company 
applied  to  an  equity  court  to  enjoin  the  county  commis- 
sioners of  Washington  county,  Maryland,  from  selling  its 
property  for  the  payment  of  State  and  county  taxes  levied 
on  the  bridge.  By  the  Maryland  law  similar  duties  to  those 
prescribed  by  the  acts  of  the  legislative  assembly  of  the  Dis- 
trict, were  enjoined  upon  the  county  assessors.  Among  others 
they  were  required  to  make  an  alphabetical  list  of  the  prop- 
erty owners,  so  that  persons  interested  could  readily  discover 
whether  they  were  charged  with  taxes.  In  that  case  the 
property  was  entered  on  the  assessors'  book  in  the  name  of 
the  Potomac  Bridge  Company  instead  of  the  Virginia  and 
Maryland  Bridge  Company,  at  Sheperdstown,  the  actual  name 
•of  the  corporation.  But  the  court  held  that  as  the  corpora- 
tion had  knowledge  of  the  assessment,  and  there  was  no 
reason  why  they  did  not  go  before  the  commissioner  and 
have  the  error  as  to  the  name  corrected,  equity  could  not 
interfere  in  its  behalf ;  that  tax  assessments  ought  not  to  be 
vacated  and  property  released  because  public  officers  have 
not  strictly  followed  provisions  of  the  law,  which  are  merely 
directory,  and  that  assessments  are  not  invalid  if  such  direc- 
tions are  not  complied  with  ;  that  if  the  property  owner 
omits  to  pursue  the  relief  offered  by  the  tax  laws  against 
the  improper  exercise  of  the  taxing  power,  he  cannot  be 
relieved  in  equity,  if  at  all,  unless  a  strong  case  is  presented  ; 
that  in  such  case  the  property-owner  must  show  that  he 
has  not  been  in  default  in  availing  himself  of  the  means 
provided  by  the  tax  laws,  and  there  must  be  something 
more  than  legal  error  assigned — facts  must  be  presented 
appealing  to  the  conscience  of  the  court  to  prevent  wrong 
and  injustice  ;  that  if  the  objection  as  to  the  manner  of 
making  the  return  of  the  assessment  is  merely  technical, 
and  goes  to  matter  of  form  and  not  to  substance,  a  court  of 
equity  ought  not  to  interfere  ;  that  as  the  tax  laws  require 
public  notice  of  the  meeting  of  the  commissioners  to  correct 
errors,  &c.,  in  assessments  the  laws  and  publication  impute 
notice  to  all  persons  whether  they  have  actual  information 
or  not ;  and  that  as  the  tax  laws  authorize  the  commission- 
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ere  to  increase  or  abate  valuations  and  to  exclude  property 
improperly  valued,  a  court  of  equity  has  no  jurisdiction  to 
make  corrections. 

In  that  case  the  court  affirmed  the  right  of  the  authorities 
of  Washington  county  to  levy  the  tax  upon  the  bridge 
belonging  to  the  Virginia  and  Maryland  Bridge  Company^ 
under  an  assessment  which  included  the  entire  bridge  of  the 
complainant,  except  so  much  of  the  abutment  on  the  Vir- 
ginia shore  as  was  beyond  the  limits  of  Maryland,  as  pre- 
scribed by  the  charter  to  Lord  Baltimore. 

Fifth.  There  is,  however,  one  ground  upon  which  we 
think  this  injunction  must  be  sustained.  The  assessment 
unquestionably  was  designed  to  be  upon  the  wooden  bridge, 
and  not  upon  the  stone  structure,  or  the  canal.  Bat  this 
wooden  bridge,  as  we  have  seen,  consists,  firet,  of  that  part 
within  the  town  of  Georgetown  ;  second,  of  that  part  between 
the  shores  of  the  river,  and  third,  of  that  part  of  the  cause- 
way between  the  high-water  mark  on  the  Virginia  shore  and 
the  level  ground  in  Virginia.  The  language  of  the  assess- 
ment is,  *^  upon  the  wooden  bridge,"  which  word  seems  to 
describe  an  entire  structure,  and  not  a  part  of  a  bridge. 
Still  if  the  matter  stood  on  this  alone,  (upon  the  presump-* 
tion  that  public  officere  are  supposed  to  discharge  their 
duties  properly.)  the  conclusion  might  be  that  they  only 
designed  to  assess  so  much  of  the  wooden  bridge  as  was 
within  their  jurisdiction  ;  that  is  to  say,  all  of  the  structure 
north  of  the  high-water  mark  on  the  Virginia  shore. 

But  the  complainants  alleged  in  the  bill  that  they  were 
uncertain  what  was  designed  to  be  included  in  the  assess- 
ment, and  the  more  so,  because  the  tax  bill  simply  stated 
that  the  tax  was  levied  upon  'Hhe  bridge"  at  a  valuation  of 
$75,000  ;  and  the  commissioners  were  required  "  to  show, 
state,  and  discover  upon  what  property  the  said  assessment 
was  made  ;  whether  it  included  or  was  intended  to  include 
the  whole  aqueduct,  embracing  the  stone  pi  ere,  the  wooden 
and  iron  structure  through  which  the  canal  passes,  and  used 
by  boats  and  boatmen  navigating  the  canal  and  the  road 
bridge  over  the  canal,  with  the  approaches  on  the  Virginia 
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shore  as  well  as  those  on  the  District  shore  ;  and,  if  the 
assessment  was  intended  to  cover  only  the  road  bridge,  that 
they  may  discover  whether  the  whole  bridge  across  the 
river,  embracing  the  approaches  on  the  Virginia  shore  as 
well  as  the  approaches  on  the  District  shore,  were  intended 
to  be  inciaded,  and  were  in  fact  included  in  said  assessment ; 
and  if  the  assessment  was  only  intended  to  cover  a  part  of 
the  structure,  less  than  the  whole,  that  they  may  discover 
and  answer  what  part  was  intended  to  be  included,  and  was 
in  fact  included  in  said  assessment  and  tax;  and  that  they 
may  discover,  show,  and  answer  how,  in  making  said  assess- 
ment, they  made  up  the  value  of  the  property  so  assessed; 
whether  the  cost  of  constructing  the  road  bridge  was  con- 
sidered, or  the  present  value  of  the  structure  on  the  part  of 
it  so  assessed,  or  whether  they  estimated  its  value  by  the 
amount  of  its  gross  or  net  earnings." 

The  commissioners  in  their  answer  declare  "  that  ilie  assess- 
ment in  said  bill  mentioned  is  upon  the  wooden  bridge  across 
the  Potomac  river,  and  constructed  in  part  upon  Beatty, 
Peter,  Threlkeld,  and  Deakin's  addition  to  the  city  of 
Georgetown,  and  that  only  that  portion  of  said  bridge  which  is 
within  the  limits  of  the  District  of  Columbia  was  designed 
to  be  sold." 

Where  a  bill  is  filed  for  a  discovery,  the  general  rule 
applies  that  the  answer  of  the  defendant,  if  responsive,  is 
evidence  in  his  favor,  unless  overcome  by  the  testimony  of 
two  witnesses,  or  one  witness  with  corroborating  circum- 
stances. Turner  vs.  Knell,  24  Md.,  60.  There  can  be  no 
reason  why  admissions  in  such  an  answer  in  favor  of  the 
complainant  should  not  have  the  force  of  testimony  in  his 
favor.  It  seems  plain  from  the  answer  of  the  commissioners 
that  they  distinguish  between  the  entire  wooden  bridge  upon 
which  the  assessment  was  made,  and  that  portion  of  the 
bridge  which  they  design  to  sell.  When  they  are  stating 
what  was  assessed^  they  declare  it  was  *^  the  wooden  bridge  " — 
that  is  the  entire  bridge,  but  in  describing  what  they  intend 
to  sell  they  aver  it  is  only  that  portion  of  said  bridge  which 
was  within  the  limits  of  the  District. 
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They  admit,  therefore,  that  there  is  a  portion  of  the  bridge 
which  has  been  assessed  by  them  not  liable  to  be  sold,  and 
this  must  be  the  portion  lying  in  Virginia.  The  answer  con- 
tains effectively  a  claim  of  the  right  of  the  commissioners 
to  assess  the  entire  bridge,  though  they  only  claim  the  right 
to  sell  that  portion  of  it  which  is  within  their  jurisdiction. 
If  they  have  assessed  the  entire  bridge,  including  that  part 
which  lies  within  the  State  of  Virginia,  the  assessment  is 
invalid.  We  cannot,  in  this  proceeding,  undertake  to  deduct 
for  the  overcharge  by  looking  through  the  evidence  to  ascer- 
tain what  the  respective  portions  of  the  bridge  originally 
cost.  The  franchise  to  use  the  bridge,  as  we  have  seen,  may 
well  enter  into  the  assessment  of  its  value,  and  we  cannot 
apportion,  if  we  had  the  right  to  attempt  to  do  so,  the  share 
of  the  value  of  this  franchise  appurtenant  to  any  particular 
portion  of  the  structure. 

This  is  not  a  case  merely  of  excessive  valuation,  or  of  an 
omission  upon  the  part  of  officials  to  comply  with  the 
directory  provisions  of  the  statute;  but  it  is  a  claim  advanced 
in  this  court  by  the  District  authorities  to  levy  a  tax  upon 
the  entire  bridge,  including  that  portion  within  Virginia, 
and  we  must,  therefore,  hold  the  assessment  was  illegal,  and 
the  collection  of  the  tax  should  not  be  enforced.  We  are 
not  to  be  understood  as  deciding  that  the  granting  of  this 
injunction  is  to  be  considered  as  an  acquittance  of  the  tax 
properly  due  to  the  District.  We  are  only  deciding,  that, 
for  the  reasons  stated,  no  valid  sale  can  be  made  under  the 
assessment. 

Sixth.  It  has  been  insisted  upon  the  part  of  the  District 
of  Columbia  that  this  court  is  inhibited  from  granting  an 
injunction  in  the  present  case  by  Section  8224  of  the  Revised 
Statutes  of  the  United  States,  which  declares:  "  No  suit  for 
the  purpose  of  restraining  the  assessment  or  collection  of 
any  tax  shall  be  maintained  in  any  court."  This  section  is 
placed  under  the  article  "Internal  Revenue,"  and  seems 
manifestly  to  apply  to  cases  arising  under  the  enforcement 
of  that  article.  But  the  Supreme  Court,  in  2  Otto,  613, 
have  declared  that  it  was  only  intended  to  apply  to  taxes 
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levied  by  the  United  States.  It  can,  therefore,  have  no 
application  to  the  present  taxes,  which  are  levied  by  a  muni- 
cipality, although  under  authority  of  the  United  States  laws. 

It  has  been  held  in  many  cases  by  the  courts  that  the  mere 
illegality  of  a  tax  is  no  ground  for  the  interposition  of  a 
court  of  equity,  but  that  there  must  exist,  in  addition, 
special  circumstances  bringing  the  case  under  some  recognized 
head  of  equity  jurisdiction,  such  as  that  the  enforcement  of 
the  tax  would  lead  to  a  multiplicity  of  suits  or  produce  irre- 
parable injury,  or  throw  a  cloud  upon  the  complainant's  title 
to  real  estate.  Dow  vs.  City  of  Chicago,  11  Wall.,  109. 
But  we  are  of  opinion  that  the  general  language  used  in  the 
class  of  cases  referred  to  applies  to  taxes  levied  by  the  sov- 
ereign alone. 

In  High  on  Injunctions,  section  369,  the  author  says:  "It 
will  be  found  on  examination  that  courts  of  equity  have  been 
inclined  in  the  cases  of  assessment  of  municipal  corporations, 
to  relax  somewhat  the  stringency  of  the  rule  of  non-inter- 
ference as  applied  to  the  collections  of  State  taxes.  Thus  a 
city  assessment  without  authority  of  law  will  be  enjoined, 
even  where  no  question  as  to  cloud  upon  title  is  raised." 

And  in  2  Otto,  613,  the  State  Railway  Oases,  the  Supreme 
Court,  after  reiterating  the  general  principle  announced  in 
Dow  vs.  Chicago,  says:  "  Whether  the  same  rigid  rule  shall 
be  applied  to  taxes  levied  by  counties,  towns  and  cities,  we 
need  not  here  inquire;  but  there  is  both  reason  and  authority 
for  holding  that  the  control  of  the  court  in  the  exercise  of 
power  over  private  property  by  these  corporations  is  more 
necessary  and  is  unaccompanied  by  many  of  the  evils  that 
belong  to  it  when  affecting  the  revenues  of  the  State."  And 
the  above  section  from  High  on  Injunctions  is  cited  by  the 
court  to  sustain  this  qualification  of  its  former  opinion.  See 
also  Webster  vs.  Commissioners,  51  Md. 

For  this  reason  we  think  equity  has  jurisdiction  to  grant 
the  injunction  in  the  present  case,  and  the  decree  below  is 
affirmed,  but  upon  the  single  ground  discussed  in  the  fifth 
point. 
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BuRCHB  vs.  Wallach  et  al. 

AND 

Wallace  vs.  Burchb  et  al. 

consolidated. 

Equity.    No.  3671. 

5  Decided  July  8, 1881. 

i  Jastices  WTUB.liiAc  Abthub  and  Haoneb  Bitting. 

Upon  a  sale  of  property  by  a  trustee  having  power  to  fix,  by  previous 
advertisement,  the  terms  and  conditions  of  the  sale,  the  rights  of  the 
parties  are  acquired  and  controlled  by  these  terms  which  cannot  be 
varied  unless  an  independent  contract  has  been  entered  into  which 
would  prevent  a  party  to  it  from  ini«isting  upon  them.  Thus,  where  a 
piece  of  property  had  been  sold  for  default  in  payment  of  a  joint 
promissory  note,  secured  thereon,  and  the  holder  of  the  note  had 
entered  into  a  private  arrangement  with  one  of  the  joint  makers,  dif- 
ferent from  the  advertised  terms  under  which  the  property  was 
apparently  sold,  in  consequence  of  which  arrangement  the  latter 
became  the  purchaser  of  the  property,  the  other  maker  of  the  note, 
having  been  no  party  to  the  arrangement,  either  by  consent  or  subse- 
quent ratification,  cannot  thereby  be  deprived  of  any  benefit  or 
interest  which  would  otherwise  accrue  under  the  advertised  terms  of 
sale,  although  the  agreement  will  be  binding  between  the  parties 
to  it. 

Appeal  from  a  decree  of  the  Court  in  Special  Term  making 
distribution  of  the  proceeds  of  a  sale  under  a  deed  of  trust. 

The  Case  is  stated  in  the  opinion. 

Luther  H.  Pike  and  T.  Jesup  Miller  for  appellants. 

HiNE  &  Thomas  for  appellees. 

Mr.  Justice  Mac  Arthur  delivered  the  opinion  of  the 
court. 

Mrs.  Burche  and  Mrs.  Wallach  are  sisters,  and  acquire 
title  to  the  property  in  controversy  through  the  will  of  their 
father,  who  died  many  years  ago,  leaving  a  wife  to  whom  he 
devised  a  life  estate  in  the  property.  She  also  died  in  the 
fall  of  1872,  leaving  these  two  ladies  with  an  absolute  title 
in  fee  simple.  On  the  15th  day  of  January,  1872,  these  two 
sisters  borrowed  $5,000  from  Mrs.  Rebecca  R.  Mellen,  and 
they  both  joined  in  executing  a  promissory  note  to  her  for 
that  amount,  and  a  deed  of  trust  upon  the  property  to  secure 
its  payment.  The  note  was  payable  in  five  years,  with 
interest  at  the  rate  of  10  per  cent,  per  annum,  payable  semi- 
annually, and  the  condition  of  the  deed  was   that   upon 
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default  being  made  in  the  payment  of  the  interest,  or  any 
part  of  the  principal,  the  property  might  be  sold  by  the 
trustee,  who  was  J.  C.  G.  Kennedy,  upon  an  advertisement 
of  ten  days,  and  the  whole  amount  of  the  indebtedness  would 
then  become  due.  Default  having  been  made  in  the  pay- 
ment of  interest,  Mrs.  Mellen  directed  the  trustee  to  adver- 
tise the  premises  for  sale.  Mr.  Kennedy  thereupon  adver- 
tised the  property  for  sale,  and,  on  the  8th  of  December, 
1878,  sold  it  at  public  auction,  the  same  being  struck  oflE"  to 
Mrs.  Burche,  she  being  the  highest  bidder,  for  $16,509.66  • 
This  would  leave  a  large  balance  after  satisfying  the  indebt- 
edness and  interest  and  the  other  liens  then  existing  upon, 
the  property  in  the  shape  of  taxes. 

Some  of  the  doctrines  applicable  to  trust  deeds  have  been 
so  well  established  that  they  may  be  considered  elementary. 
The  trust  deed  is  assimilated  to  a  mortgage  in  many  respects 
and  the  notice  advertising  the  property  for  sale  is  analogous 
to  a  decree  in  foreclosure.  The  effect  of  a  sale  in  either  case 
and  the  execution  of  the  deed  to  the  purchaser,  is  to  convey 
all  the  right,  title,  and  interest  of  the  grantors  in  the 
property  to  the  purchaser,  and  to  cut  off  their  right  of 
redemption  forever.  They  are  alike,  also,  in  the  conse- 
quences of  such  sale,  that  the  proceeds  are  to  be  applied  to 
the  satisfaction  of  the  indebtedness,  and,  if  a  balance 
remains,  it  is  to  be  distributed  to  the  grantors  in  the  trust 
deed,  according  to  their  interest  in  the  property.  The 
equity  of  redemption  existing  in  the  owners  is  converted  by 
such  sale  and  represented  by  th^  balance  of  the  purchase 
money,  after  satisfying  the  security,  and  the  sale  becomes  a 
satisfaction  of  such  debt  to  the  amount  of  the  proceeds 
realized.  A  distribution  to  the  grantors  only  takes  place  in 
case  of  there  being  a  surplus.  Had  there  been  a  judicial 
foreclosure  in  this  case — and  it  is  much  to  be  regretted  now 
that  that  course  was  not  pursued — the  court  would  have 
applied  the  proceeds  as  I  have  already  indicated  to  the  full 
satisfaction  of  the  beneficiary,  and  afterwards  to  the  grantors 
in  the  deed,  according  to  the  amount  of  their  respective 
shares  in  the  balance. 
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This  rule  wonld  apply,  also,  to  a  sale  after  advertisement 
without  judicial  process,  unless  a  difterent  course  had  been 
agreed  upon  by  all  the  parties  interested;  and,  should  a  sale 
take  place  for  any  other  purpose  than  that  which  I  have 
mentioned,  the  court  would  interfere,  for  the  purpose  of  pre- 
venting any  deviation  from  the  contract,  or  from  the  adver- 
tised terms  of  sale.  The  trust  deed  in  this  case  has  the 
following  clause,  and  I  believe  such  a  clause  is  found  in 
all  similar  instruments.    It  provides: 

"  Upon  any  and  every  such  default  or  failure  being  made 
in  the  payment  as  aforesaid,  the  said  party  of  the  second 
part  [the  trustee  Kennedy],  his  successor  or  successors,  shall, 
at  the  request  in  writing  of  the  said  Rebecca  R.  Mellen,  or 
the  holder  of  the  note  aforesaid,  proceed  to  sell  and  dispose 
of  said  premises  as  aforedescribed,  or  so  much  thereof  as  the 
said  party  of  the  second  part,  or  his  successor  or  successors, 
may  deem  necessary,  at  public  sale,  to  the  highest  bidder, 
upon  such  terms  and  conditions  as  he  may  deem  most  for 
the  interest  of  all  parties  concerned  in  such  sale,  first  giving 
at  least  ten  days  notice  of  the  time,  place,  and  terms  of  said 
sale  by  advertisement  in  some  newspaper  printed  and  pub- 
lished in  the  city  of  Washington." 

Again,  that — 

"  Out  of  the  proceeds  arising  from  such  sale  or  sales,  after 
paying  the  proper  expenses  thereof,  and  other  expenses  of 
this  trust,  including  a  commission  on  the  gross  amount  of 
said  sale  or  sales  of  three  pgr  centum  as  compensation  to  the 
said  trustee,  to  pay  in  the  first  place  whatever  of  said  debt, 
interest,  costs,  and  expenses  may  be  due  and  unpaid  at  the 
time  of  such  sale  or  sales.  Secondly,  to  pay  whatever  of 
said  debt,  interest,  costs  and  expenses  may  then  remain 
unpaid,  although  the  same  may  not  then  have  become  due 
and  payable;  and,  lastly,  the  surplus,  if  any,  to  pay  over  to 
the  said  party  of  the^first  part^  their  heirs,"  &c. 

There  ie  also  a  p!S:)Vi8iob  for  the  payment  of  taxes  and 
«uthoii2nng  the  trustee  to  pay  them,  in  sttoh  cade  fiaaking  the 
payment  a  part  of  the  indebtedness  secured  by  the  trust  deed. 


BuRCHS  VS.  Wallach.  289 

The  advertisement  upon  which  the  premises  were  sold 
states  the  following  terms: 

"Terms  of  sale:  J6,000,  with  interest  thereon  at  the  rate 
of  ten  per  cent,  per  annum  from  January  15, 1878,  together 
with  the  expenses  of  sale  in  cash,  and  the  balance  at  one  at^ 
two  years,  for  which  the  purchaser  is  to  give  his  notes,  bear- 
ing interest  at  the  rate  of  eight  per  cent,  per  annum,  and 
secured  by  deed  of  trust  on  the  property  sold.  Conveyancing  at 
the  cost  of  purchaser.  J250  to  be  paid  by  the  purchaser 
immediately  after  sale." 

The  sale  seems  to  have  taken  place  in  conformity  with  the 
advertisement;  and  certainly,  so  far  as  Mrs.  Wallach  is  con- 
cerned, no  other  view  of  that  sale  can  be  entertained.  The 
rights  of  Mrs.  Burche  and  Mrs.  Wallach  were  determined 
by  the  terms  of  that  sale,  unless  they  have  made  an  inde- 
pendent contract  which  prevents  them  from  insisting  upon 
the  rights  thus  acquired.  It  is  claimed  that  a  contract  did 
exist  between  Mrs.  Burche  and  Mrs.  Mellen,  by  which  Mrs. 
Burche  was  to  bid  in  the  property,  Mrs.  Mellen  advancing 
upon  a  new  loan  a  sufficient  amount  of  money  to  pay  oft*  the 
taxes  upon  the  property,  the  interest  upon  the  note,  and  the 
expenses  of  the  sale,  and  to  extend  the  time  of  paying  the 
original  indebtedness,  Mrs.  Burche  agreeing  to  execute  a 
new  note  and  trust  deed  as  a  first  lien  upon  the  property. 

Undoubtedly  a  contract  to  this  eftect  was  entered  into  by 
Mrs.  Burche  and  Mrs.  Mellen.  During  the  argument  of  the 
case,  the  court  understood  the  claim  to  be  made  that  Mrs. 
Wallach  was  either  a  party  to  such  contract  or  that  she  con- 
sented to  it  and  ratified  it  afterwards.  This  is  a  fact  that 
can  be  determined  only  by  the  proofs  in  the  case.  I  have 
examined  the  testimony,  which  is  very  voluminous,  reading 
it  all  through  with  great  care,  spme  portions  of  it  more  than 
once,  and  I  fail  to  find  a  single  particle  of  proof  that  Mrs. 
Wallach  was  a  party  to  that  agreement,  or  that  she  ever 
consented  to  the  same,  or  ever  ratified  it  in  any  way ;  but, 
on  the  contrary,  that  constantly  from  the  time  of  the  sale 
she  has  insisted  ti^n  her  right  to  her  share  in  the  balance 
•of  the  purchtise  money  or  the  deferred  pajrmetits. 
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A  proposition,  it  is  quite  true,  was  discussed  between  Mrs. 
Wallach  and  Mrs.  Mellen,  or  rather  the  husband  of  the 
latt^,  of  the  same  character.  But  that  was  an  independent 
conversation,  having  no  connection  with  the  agreement  with 
1^.  Burche.  Mrs.  Wallach  then  declined  to  enter  into 
such  an  agreement,  unless  Mrs.  Mellen  would  advance  suf- 
ficient, in  addition  to  the  taxes  and  expenses  of  the  sale,  to 
pay  Mrs.  Burche  her  share  of  the  purchase  money.  This 
'was  not  accepted,  however,  and  afterwards  it  appears  an 
arrangement  was  made  with  Mrs.  Burche,  who  became  the 
purchaser,  and,  upon  receiving  from  the  trustee  a  convey- 
ance of  the  property,  she  executed  a  trust  deed  to  Mrs. 
Hain,  mother  of  Mrs.  Mellen.  The  amount  of  this  trust  was 
$8,200,  and  it  was  taken  in  Mrs.  Hain's  name,  for  the  reason 
that  Mrs.  Mellen  had  not  a  sufficient  amount  of  her  own  to 
make  the  loan.  She  therefore  borrowed  $1,000  from  her 
mother,  and  took  the  note  and  trust  deed  in  her  mother's 
name,  for  the  purpose  of  saving  the  expenses  attending  a 
sale  of  the  property,  should  it  become  necessary  to  foreclose 
for  default  of  payment  of  the  debt  or  interest  thereby  created. 
It  appears,  however,  that  Mi's.  Mellen  had  repaid  her  mother, 
and  is  now  the  holder  and  the  real  beneficiary  in  the  trust 
deed.  It  is  evident  that  the  agreement  between  the  two 
ladies  under  which  the  property  was  sold  cannot  affect  the 
rights  or  interests  of  Mrs.  Wallach,  who  was  no  party  to  it; 
and  under  the  principles  of  law  already  announced,  she  would 
be  entitled  to  a  moiety  of  the  balance  of  the  purchase  money, 
after  the  extinguishment  of  the  indebtedness  and  the  satis- 
faction of  the  other  liens  upon  the  property.  This  moiety  is 
apparently  about  $4,400,  or  a  little  upwards.  No  arrange- 
ment made  subsequently  to  the  sale  can  aftect  this  interest 
or  deprive  her  of  the  benefit  to  which  she  was  entitled,  she 
never  having  entered  into  any  arrangement  different  from 
the  terms  advertised,  and  under  which  the  property  was 
apparently  sold.  The  contract,  of  course,  was  binding  as 
between  Mrs.  Burche  and  Mrs.  Mellen.  It  is  quite  true  that 
a  creditor  may  extend  such  terms  and  such  indulgences  as 
he  can  agree  upon  with  his  debtor ;  but  it  cannot  be  said 
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that  sach  a  contract  can  affect  a  person  standing  in  the  rela- 
tion to  this  property  that  Mrs.  Wallach  does,  without  her 
consent. 

We,  therefore,  come  to  the  conclusion  that  Mrs.  Wallach 
was  entitled  to  her  portion  of  the  surplus  and  to  have  it 
secured  as  a  first  lien  upon  the  property,  as  the  payments  of 
such  surplus  were  deferred,  and  she  was  entitled  to  her  moiety 
according  to  the  terras  of  the  advertisement  which  stated 
distinctly  that  such  balance  was  to  be  at  one  and  two  years, 
for  which  the  purchaser  was  to  give  his  notes,  bearing  interest 
at  the  rate  of  eight  per  cent,  per  annum  and  secured  by  deed 
of  trust  on  the  property  sold. 

Subsequently  to  all  this,  the  litigation  between  these 
parties  became  somewhat  complicated.  Mrs.  Burche  filed  a 
bill  in  equity  against  Mrs.  Wallach  for  an  account  of  the 
rents  and  profits  of  this  property  after  the  death  of  her 
mother,  for  the  reason  that  she  had  occupied  the  premises 
and  was  bound  to  account  for  the  rents  and  taxes.  In  this 
bill  she  states  her  agreement  with  Mrs.  Mellen,  as  I  have 
already  set  it  forth.  She  does  not  pretend  that  Mrs.  Wallach 
was  a  party  to  that  agreement,  but  admits  that  her  apparent 
share  in  the  balance  is  over  $4,400;  and  the  only  relief  she 
asks  in  the  bill  is  the  account  of  the  rents  and  profits  as 
already  stated.  Mrs.  Wallach  filed  a  cross  bill,  and  also  an 
original  bill,  the  object  of  the  latter  being  to  set  aside  the 
sale  for  various  alleged  irregularities.  The  relief  was  denied, 
and  the  sale  was  confirmed.  She,  therefore,  stands  upon 
that  sale  and  her  rights  under  it. 

During  this  litigation  the  property  was  sold  under  an 
order  of  the  court.  There  does  not  appear  to  have  been  any 
supplementary  pleadings  or  formal  application  leading  to 
this  sale.  It  was,  however,  by  the  mutual  consent  of  all  the 
parties  that  it  took  place,  and  in  the  interest  of  the  property 
itself,  which,  during  litigation,  was  exposed  to  dilapidation 
and  decay.  The  parties,  therefore,  concurred  in  the  advis- 
ability of  selling  the  property  and  bringing  the  proceeds 
into  court,  to  be  distributed  to  the  parties  entitled  to  them, 
18 
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without  prejudice  to  any  of  the  pre-existing  rights  and 
equities. 

From  these  considerations  it  follows  that  the  decree  below 
must  be  reversed,  and  a  final  decree  entered  in  the  cause, 
giving  priority  in  the  distribution  to  Mrs.  Wallach,  the  basis 
of  such  a  decree  to  be  the  decree  of  the  court  below  of  Janu- 
ary 8, 1880,  and  schedules  A,  B,  C,  of  the  auditor's  report 
of  October  29, 1879.  From  those  documents  1  think  the 
counsel,  without  any  further  reference  to  the  auditor,  can 
intelligently  state  the  amount'  to  be  awarded  in  this  final 
decree. 


♦•♦■ 


John  P.  Connbll  vs.  Gilbbrt  Vandbrwbrken. 

At  Law,  No.  7372. 

5  Decided  Noy.  1, 1881. 

t  The  Chisf  Justicb  and  Justices  Haohbb  and  Jambs  sitting. 

1.  A  receipt  acknowledging  the  payment  of  money  may  be  explained 
or  contradicted  by  parol  evidence. 

2.  The  defendant  relied  upon  the  following  receipt:  '^Received  of  Gilbert 
Yandenverken,  $164.50,  to  balance  in  foil  for  all  account  for  hauling 
stone  for  use  on  the  work  of  construction  on  the  Baltimore  &  Potomac 
Railroad,  for  him  and  for  the  firm  of  Yanderwerken  &  Co.;  and  I  do 
hereby  release  him  and  them  from  all  obligations  on  account  of  the 
contract  for  such  hauling.  J.  P.  Connell.  26th  July,  1872.'»  Plaintiff 
offered  to  show  by  parol  evidence  that  the  receipt  was  not  designed 
as  an  acquittance  of  the  claim  sued  on,  but  that  the  same  was  expressly 
excepted  by  the  parties  at  the  time  from  its  operation. 

Held,  admissible. 

Thb  Casb  is  stated  in  the  opinion. 

HiNE  &  Thomas  for  plaintiffs. 

Bainbridgb  Webb  and  A.  L.  Mbrriman  for  defendant. 

When  the  receipt  embraces  something  more  than  an 
acknowledgment  of  a  certain  sum  being  paid  and  when  the 
amount  paid  is  not  a  matter  of  dispute^  the  papers  must  be 
construed  as  other  contracts^  and  the  terms  thereof  cannot 
be  varied  by  parol  proof.  Curtis  vs.  Wakefield,  15  Pick.,  487  j 
Wakefield  vs.  Stedman,  lb.,  662;  Barsby  vs.  Hamilton,  lb.,  40. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  August^  1878,  to  recover  $875 
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for  hauling  for  the  defendant  750  perches  of  bluestone  at 
50  cents  per  perch.  A  verdict  in  favor  of  the  plaintiff  was 
rendered  by  a  jury  in  July,  1876.  A  new  trial  was  after- 
wards granted,  and  the  case  was  then  referred  to  a  special 
referee,  who  examined  a  number  of  witnesses  on  both  sides 
and  reported  in  favor  of  the  plaintiff.  On  motion,  judgment 
was  rendered  on  this  finding,  and  the  case  comes  here  upon 
exceptions  to  the  report  of  the  referee. 

The  defendant,  in  support  of  his  plea,  **  not  indebted," 
relies  upon  a  receipt,  executed  since  the  performance  of  the 
work,  in  the  following  words: 

"  Received  of  Gilbert  Vanderwerken,  $164.50,  to  balance 
in  full  for  all  account  for  hauling  stone  for  use  on  the  work 
of  construction  on  the  Baltimore  and  Potomac  Railroad, 
for  him  and  for  the  firm  of  Vanderwerken  &  Co.,  and  I  do 
hereby  release  him  and  them  from  all  obligation  on  account 
of  the  contract  for  such  hauling. 

"26th  July,  1872.  J.  P.  Connell." 

Although  the  receipt  is  not  a  technical  release  under  seal, 
its  effect  must  be  to  defeat  the  claim  of  the  plaintiff,  unless 
its  conclusiveness  is  interfered  with  by  extraneous  proof. 
The  plaintiff  introduced  evidence  to  show  that,  notwithstand- 
ing the  fullness  of  its  language,  it  was  not  designed  as  an 
acquittance  of  the  claim  sued  on,  but  that  the  same  was 
expressly  excepted  by  the  parties  at  the  time  from  the  opera- 
tion of  the  receipt. 

It  appears  that  Vanderwerken  &  Co.,  in  July,  1870, 
agreed  with  McLaughlin,  Reynolds  &  Co.,  contractors,  to 
furnish  the  stone  required  for  the  tunnel,  bridges,  &c.,  on 
the  line  of  the  Baltimore  &  Potomac  Railroad,  within  the 
city  of  Washington;  and,  in  the  same  month,  John  P. 
Connell  &  Bro.  contracted  in  writing  with  Vanderwerken  & 
Co.  to  haul  for  a  designated  price  the  stone  which  Vander- 
werken &  Co.  had  thus  agreed  to  furnish  to  the  contractors 
for  the  railroad. 

By  the  first-named  contract  Vanderwerken  &  Co.  were  to 
be  paid  for  such  stone  only  as  it  should  be  built  into  the 


244  CoNNBLL  V,  Vanderwbrken. 

work  and  measured  by  the  engineers;  and  Connell  &  Bro. 
were  apprised  of  this  agreement,  and  were  to  be  paid  for 
hauling  such  stone  only  as  Vanderwerken  &  Co.  were  to 
receive  pay  for.  Vanderwerken  &  Co.  failed  to  comply  with 
their  contract,  and  the  defendant,  who  was  their  bondsman, 
took  their  place  in  the  contract.  The  firm  of  Connell  & 
Bro.  was  also  dissolved;  and  the  plaintiff  alone,  as  he  insists, 
made  a  new  contract  with  the  defendant  by  which  he  was  to 
receive  pay  at  fifty  cents  a  perch  for  all  stone  that  might  be 
hauled  to  the  tunnel,  whether  the  same  was  used  by  the 
engineers  or  not. 

.  The  plaintiflF  further  testified  before  the  referee  that  when 
he  came  to  a  settlement  with  the  defendant,  on  the  26th  of 
July,  1872,  and  after  he  had  finished  all  the  hauling,  the 
defendant's  agent  prepared  the  receipt  of  that  date,  and  pre- 
sented it  to  him  for  his  signature;  that  on  examination  he 
found,  that  although  the  defendant  proposed  to  pay  him  the 
balance  only  that  was  due  him  for  hauling  the  stone  which 
had  been  actually  used  on  the  railroad,  yet  the  receipt  in 
terms  was  an  acquittance  for  all  hauling  done,  including  the 
stone  which  had  not  been  used  by  the  engineers  but  remained 
on  the  ground  near  the  line  of  the  work;  that  he  thereupon 
refused  to  sign  the  receipt  and  reminded  the  agent  of  the 
defendant  that  by  his  contract  with  the  defendant  he  was 
to  receive  pay  for  all  the  stone  he  hauled,  whether  it  was 
used  or  not;  that  the  defendant's  agent  thereupon  proposed 
to  the  plaintiflE'  that  if  he  would  sell  for  the  defendant  all 
the  unused  stone  along  the  line  of  the  work,  including  the 
spalls  or  chippings  from  the  stone,  he  might  pay  himself 
from  the  proceeds  for  hauling  the  unused  stone  at  the  rate 
of  seventy-five  cents  a  perch,  and,  after  deducting  his  pay  at 
that  rate,  pay  over  the  balance  to  the  defendant ;  that  the 
plaintiff  agreed  to  this  proposition,  and  signed  the  receipt 
upon  the  understanding  that  he  was  in  this  way  to  be  paid 
for  hauling  the  unused  stone,  which  he  testified  amounted 
to  750  perches.  He  further  testified  that  when  he  attempted 
to  make  sale  of  the  unused  stone  and  spalls  under  this  agree- 
ment, ^he  found  that  the  same  had  already  been  sold  to 
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another  person,  and  that  he  would  be  unable  to  realize  his 
claim  from  that  source. 

The  first  question  is,  whether  this  testimony  was  proper  to 
be  considered  by  the  referee  to  explain  or  defeat  the  force 
of  the  receipt. 

The  principle  invoked  by  the  plaintiff  in  support  of  its 
admissibility  is  well  established. 

*^  It  is  a  familiar  principle  that  receipts  acknowledging  the 
payment  of  money  may  be  explained  or  contradicted.  This 
constitutes  an  exception  to  the  general  rule  giving  a  conclu- 
sive effect  to  written  evidence;  and  it  has  been  properly  said 
that  the  exception  was  introduced  for  the  general  security 
and  convenience  to  protect  mankind  from  fraud."  1  Green- 
leaf  on  Evidence,  sec.  305. 

Thus  it  has  been  held  admissible  to  show  that  the  receipt 
was  produced  by  false  representation;  as  in  the  case  of 
Michaels  vs.  Post,  21  Wallace,  898,  where  a  creditor  was 
induced  to  execute  an  acquittance  in  full  of  his  claim  by  false 
representations  of  another  creditor,  who  thereby  obtained 
an  unjust  preference.  Or  to  show  that  a  receipt  absolutely 
admitting  the  payment  of  a  sum  of  money  was  executed 
upon  an  agreement  that  something  should  be  received  in 
lieu  of  the  money  consideration  expressed  in  the  receipt;  as 
in  Shepherd  vs.  Bevin,  9  Gill,  36,  where  the  distributee  of 
an  estate  executed  an  acquittance  in  full  of  his  share  in  the 
personal  estate  of  his  father,  he  was  permitted  to  show  that 
no  money  passed,  but  that  it  was  agreed  that  a  credit  should 
be  given  to  him  contemporaneously  upon  the  purchase  of  an 
interest  in  land.  So  in  Cramer  vs.  Shriner,  18  Md.,  144, 
where  it  was  held  that  it  was  competent  for  the  plaintiff'  to 
prove  by  parol  that  a  written  receipt,  which  in  terms  was 
for  *'  all  store,  saddler's  bill  to  date,  and  all  wheat  delivered 
at  Liuganore  and  Ceresville  Mills  to  date  "  was  a  settlement 
of  all  accounts,  between  the  parties,  except  as  to  a  quantity  of 
grairty  which  it  was  agreed  at  the  time  was  not  to  be  com- 
prehended by  the  terms  of  the  receipt. 

Upon  the  principle  of  these  cases,  we  are  of  opinion  that 
the  evidence  offered  was  admissible  to  explain  the  receipt. 
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Its  object  was  to  show  that  when  the  plaintiff  acknowledged 
full  satisfaction  of  all  claims  against  the  defendant,  be  only 
designed  to  admit  that  this  satisfaction  consisted  as  well  of 
the  payment  of  the  $164.00  as  of  the  agreement  to  transfer 
to  him  the  control  of  the  stone  which  he  was  authorized  to 
sell,  and  out  of  which  he  was  to  pay  himself  the  balance  due 
him. 

The  only  question  remaining,  then,  is  as  to  the  effect  of 
the  evidence  thus  ofi'ered.  In  our  opinion  it  sustains  the 
contention  of  the  plaintiff".  Apart  from  the  plaintiff's  own 
positive  oath  to  this  efi'ect,  we  have  the  fact  that  a  quantity 
of  stone  was  hauled  by  him  for  the  defendant  for  which  he 
has  never  been  paid;  and,  when  this  account  was  presented 
to  the  defendant,  and  also  to  his  son,  who  was  bis  general 
agent,  neither  of  them  denied  the  performance  of  the  work, 
nor  gave  any  other  satisfactory  reason  for  not  making  the 
payment.  The  quantity  of  hauling  thus  remaining  undis- 
charged is  positively  vouched  for  by  the  plaintiff,  and  he  is 
effectively  supported  in  his  estimate  of  the  balance  due  by 
two  witnesses,  and  by  the  circumstance  that  neither  the 
defendant  nor  his  agent  questioned  the  correctness  of  the 
charge  in  that  respect. 

A  careful  examination  of  the  testimony  has  failed  to  show 
us  any  reason  why  the  judgment  should  be  disturbed,  and 
we  are  of  the  opinion  that  it  should  be  affirmed. 
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John  W.  Ebbinqhaus,  Trustee, 

vs. 
John  George  Killian  bt  al. 

In  Equity.    No.  6,688. 

5  Decided  Nov.  91, 1881. 

t  The  Chibf  Justiob  and  Associate  Jastlees  Wtub  and  Haokeb  sitting. 

1.  A  bill  in  the  nature  of  a  bill  of  interpleader  is  not  within  the  rule  ap- 
plicable to  bills  of  interpleader  strictly  so  called,  viz.,  that  they  can 
only  be  maintained  where  the  plaintiff  claims  no  interest  in  the  subject 
matter,  for  in  many  cases  the  former  will  lie  by  a  party  in  interest  to 
ascertain  and  establish  hij  own  rights  where  there  are  other  compli- 
cating rights  between  third  parties. 

'2.  Courts  of  chancery  haye  supervision  and  control  of  aU  unincorpora- 
ted societies  or  associations.  With  respect  to  them  they  have  the 
power  of  prevention  of  acts  contrary  to  law  and  prejudicial  to  the  in- 
terests of  the  community,  or  to  the  rights  of  individuals,  and  can  afford 
specific  relief  where  a  recovery  in  damages  would  be  an  inadequate 
remedy  for  the  wrong. 

S.  6o,  where  by  reason  of  the  numbers  of  the  parties  and  the  character 
of  their  rights,  damages  are  unsuitable  as  a  means  of  redress,  equity 
wiU  apply  the  required  remedy. 

4.  In  a  controversy  over  a  trust  claimed  to  have  been  created  for 
religious  purposes,  chancery,  which  exercised  Jurisdiction  in  such 
cases  on  the  ground  of  trust,  must  give  effect  to  its  provisions,  if  they 
be  legal,  and  to  that  end  must  ascertain  and  determine  its  scope  and 
object.  In  that  investigation  the  court  is  authorized  to  resort  to  the 
early  history  of  the  church  as  contained  in  standard  and  authentic 
works  on  the  subject  prior  in  date  to  the  existence  of  the  particular 
controversy. 

^.  Before  a  title  to  land  by  possession  alone  can  be  successfully  main- 
tained, the  possession  must  be  shown  to  cover  the  full  period  of 
twenty-one  years,  and  that  during  all  this  time  it  has  been  actual, 
adverse,  visible,  notorious,  exclusive  and  unbroken  with  claim  of  title 
against  aU  the  world. 

^.  The  statute  of  limitations  has  no  application  to  express  subsisting 
trusts.  In  such  cases  the  trustee,  while  he  holds  possession,  holds  in 
behalf  of  the  real  cestui  qui  trusts^  whoever  they  may  be.  He  cannot, 
therefore,  invoke  adverse  possession  in  favor  of  persons  claiming  as 
beneficiaries  if,  under  the  trust  originally  impressed  upon  the  property, 
they  are  not  in  fact  the  true  beneficiaries. 

7.  Where  the  possession  of  a  party  is  under  and  in  privity  with  the  estate 
of  the  person  under  whom  such  party  claims,  there  can  be  no  adverse 
possess^pn  against  that  person. 

^.  Where  a  trust  has  been  created  for  the  benefit  of  a  particular  class  of 
persons,  as  for  example,  *^for  the  Calvinist  Society,"  and  there  is 
nothing  in  the  deed  expressly  declaring  the  particular  nationality  or 
location  of  the  society  to  whom  the  advantages  of  the  trust  are  to 
enure,  the  court  will  be  governed  by  the  circumstances  surrounding 
the  trust  at  its  inception,  and  if  there  is  sufficiently  evinced  an  intention 
by  the  grantor  to  confine  it  to  particular  persons  of  a  particular 
locality,  the  court  will  give  effect  to  that  intention  and  restrict  the 
trust  to  those  persons  and  to  that  locality  most  probably  intended 
to  be  benefitted. 

9.  In  1770  a  trust  for  the  benefit  of  an  unincorporated  religious  body 
was  d^eated  in  lands  situated  in  what  now  constitutes  the  District  of 
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Colambia.  Subsequently,  under  the  act  of  Maryland  of  1791,  ch.  45,. 
making  provision  for  the  allotment  and  assignment  of  certain  lots  of 
ground  to  certain  parties,  **  to  hold  the  same  in  their  former  estate, '*^ 
two  lots  were  conveyed  to  the  trustee  in  lieu  of  the  original  trust 
property  held  by  him. 
Held^  That  the  conveyance  made  under  the  authority  of  this  act  was  to  be 
taken  as  a  full  legislative  assent  to  the  validity  of  the  title  of  the  trustee. 

10.  IVie  statutes  of  mortmain  (in  force  in  Maryland,  1770.)  applied  only 
to  corporations.  Trusts  made  by  feoffment  grant  or  devise  to  unin- 
corporated bodies  for  charitable  uses  and  purposes,  not  deemed 
superstitious,  were  not  invalid,  and  a  trust  for  a  religious  purpose  has 
long  been  declared  a  charitable  purpose  in  this  respect. 

11.  J^ter  a  lapse  of  nearly  a  hundred  years,  during  which  time  the 
validity  of  a  trust  had  never  been  questioned,  and  all  parties  ever 
claiming  the  property  had  claimed  under  the  trustee's  title,  the  court 
will,  under  proper  circumstauces  of  possession,  presume  the  existence 
of  grants  and  the  enactment  of  statutes  necessary  to  confirm  the 
trustee's  title. 

The  Casb  is  stated  in  the  opinion. 

F.  P.  CUPPY  for  the  First  Reformed  Church. 

H.  W.  Garnbtt  for  Concordia  Church. 

Mr.  Justice  Haqner  delivered  the  opinion  of  the  court. 

The  bill  in  this  case,  filed  by  John  W.  Ebbinghaus,  charges, 
that  he  is  trustee  in  equity  under  the  appointment  of  the 
Supreme  Court  of  the  District  of  Columbia,  and,  as  such,  is 
seized  of  lot  No.  9  in  square  80,  in  the  city  of  Washington, 
and  holds  the  same  as  successor  to  a  certain  D.  Beintzel, 
deceased,  for  the  "  German  Calvanist  Society,"  in  accordance 
with  the  intent  of  a  certain  Jacob  Funk,  the  original  owner 
of  the  property,  in  trust  for  the  use  and  benefit  of  the  legal 
successors  and  beneficiaries  of  the  said  *^  Calvinist  Society," 
whoever  they  may  be;  that  he  is  ready  to  pay  the  rents,, 
issues  and  profits  thereof  when  received  by  him  into  court, 
to  be  disposed  of  as  it  shall  direct,  and  to  perform  all  the 
duties  of  his  oflSlce  according  to  law;  and  that  he  institutes 
this  suit  with  the  view  and  purpose  of  procuring  the  settle- 
ment and  determination,  by  the  court,  as  to  who  are  the 
legal  beneficiaries  under  said  trust.  He  further  charges  that 
certain  John  G.  Killian  and  others,  asserting  themselves  to 
be  the  trustees  of  the  German  Evangelical  Concordia  Churchy 
at  the  corner  of  20th  and  G  streets,  N.  W.,  in  Washington 
city,  claim  to  be  the  legal  beneficiaries  of  the  said  trust  for 
religious  purposes,  and,  as  s,uch,  entitled  to  the  rents,  issues 
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and  profits  of  the  said  lot  No.  9;  that  said  trustees  have> 
from  time  to  time,  received  large  sums  of  money  arising 
from  such  rents,  issues  and  profits,  without  the  consent  of 
the  said  Reintzel,  or  of  the  complainant  as  his  successor,  as 
trustee;  and  he  charges  they  ought  to  account  to  the  com- 
plainant, as  trustee,  for  these  rents,  issues  and  profits,  and  in 
the  meantime  pay  them  into  court  to  abide  the  determina- 
tion of  the  suit. 

He  further  charges  that  a  certain  August  Seivers,  and 
others,  claiming  to  be  trustees  of  the  First  Reformed  Church 
of  the  city  of  Washington,  D.  C,  also  claim  to  be  the  legal 
successors  of  the  "  Calvinist  Society,"  and,  as  such,  to  be  the 
legal  beneficiaries  of  the  said  trust,  and  entitled  to  receive 
the  rents,  issues  and  profits,  and  the  estate  therein;  and  that 
the  said  Seivers  and  his  co-trustees  are  expected  to  sue  the 
complainant  for  the  recovery  of  their  supposed  rights.  He 
prays  that  an  account  may  be  taken  of  the  rents  so  received 
by  Killian  and  his  co-trustees  in  behalf  of  the  "  German 
Evangelical  Concordia  Church;"  that  said  trustees  may  be 
decreed  to  pay  into  the  court  whatever  may  be  found  due 
on  account  of  said  rents;  that  they  and  the  said  Seivers  and 
his  co-trustees,  and  all  other  persons,  may  be  enjoined  from 
bringing  suit  against  the  complainant  in  respect  of  the  said 
property*  or  interfering  further  with  the  same,  until  the 
decision  of  the  court  shall  be  known  in  the  premises;  and 
that  the  respective  claimants  so  asserting  themselves  to  be 
the  beneficiaries  of  the  trust  may  be  required  to  interplead 
together  in  this  suit;  that  all  necessary  accounts  may  be 
taken,  and  for  further  relief.  Killian  and  his  associates,  as 
the  trustees  of  the  "  German  Evangelical  Concordia  Church," 
in  their  answer,  deny  the  title  of  the  complainant  as  trustee, 
and  claim  the  property  in  behalf  of  the  church  of  which  they 
are  trustees.  They  deny  their  accountability  for  the  rents 
and  profits,  except  to  the  said  Concordia  Church,  and  insist 
that  the  right  and  title  of  the  property  is  in  them;  and  aver 
that  possession  of  the  same  has  been  in  the  church  of  which 
they  are  trustees  for  over  thirty  years. 

Seivers  and  others,  as  trustees  of  the  First  Reformed 
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Church  of  the  city  of  Washington,  answer  the  bill,  admitting 
in  general  its  allegations;  insisting  that  their  church  is  the 
legitimate  successor  of  the  Calvinist  Society,  and  claiming 
that  they  are  the  rightful  beneficiaries  under  the  trust  set 
forth  in  the  bill. 

A  large  amount  of  testimony  was  taken  on  behalf  of  the 
respective  claimants,  and  the  case  has  been  argued  with 
ability  and  care. 

It  appears  from  the  proof  that  about  the  year  1882  a  large 
number  of  Q-ermans  found  themselves  domiciled  in  the  city 
of  Washington,  which  then  contained  no  church  where  the 
services  were  performed  in  their  own  tongue.  The  bond  of 
nationality  proved  stronger  than  devotion  to  religious  forms, 
and  they  all,  from  time  to  time,  assembled  in  common 
worship  conducted  in  the  Gterman  language  by  some  of  their 
members;  and  the  testimony  discloses  the  rather  remarkable 
fact  that  this  company  of  foreigners,  composed  of  Jews,  Roman 
Catholics,  Lutherans  and  Calvinists,  for  a  considerable  time 
continued  in  harmony  to  attend  the  same  religious  exercises. 

About  the  close  of  the  year,  at  one  of  these  religious 
meetings,  it  was  mentioned  by  some  one  present,  that  he 
understood  there  were  two  lots  of  ground  in  the  western 
part  of  the  city,  which  had  been  set  apart  by  a  certain  Jacob 
Funk  for  the  benefit  of  German  religionists.  It  was  there- 
upon decided  that  inquiry  should  be  made  to  ascertain  the 
facts.  The  result  of  the  investigation  disclosed  that  on  the 
assessment  books  of  the  city  there  stood  in  the  name  of  "  D. 
Reintzel,  for  Lutheran  Congregation,"  a  lot  at  the  corner  of 
Twentieth  and  G  streets,  and  in  the  name  of  ^'  Reintzel,  for 
Calvinist  Society,"  a  lot  at  the  corner  of  Twenty-second  and 
G  streets. 

It  appears  from  the  records  of  the  District,  in  proof  and 
from  recitals  in  the  statutes  of  Maryland  and  of  the  United 
States,  that,  as  far  back  as  1770,  a  certain  Jacob  Funk 
became  the  proprietor  of  a  parcel  of  land  in  Prince  George's 
county,  Maryland,  reaching  in  a  northeasterly  direction 
from  the  neighborhood  of  what  is  now  known  as  Easby's 
wharf  on  the  Potomac  river,  in  Washington  city,  towards 
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Pennsylvania  avenue;  that  in  that  year  he  caused  a  plat  of 
u  town  to  be  made,  which  was  entitled  "  the  plan  of  Ham- 
burg," upon  which  he  divided  his  property  into  streets, 
squares  and  lots;  and  that  he  executed  conveyances  of  many 
of  these  lots,  which  were  recorded  in  the  office  of  the  county 
court  of  Prince  George's  county. 

In  1791  the  legislature  of  Maryland  passed  a  law,  chapter 
45,  reciting  that  the  President,  by  virtue  of  several  acts  of 
Oongress  and  of  the  assemblies  of  Virginia  and  Maryland, 
by  his  proclamation  in  March,  1790,  had  declared  that  the 
ten  miles  square  for  the  permanent  seat  of  Government  for 
the  United  States  should  be  included  within  designated 
lines  upon  both  sides  of  the  Potomac;  that  Notley  Young, 
and  Daniel  Carroll,  of  Duddington,  and  many  others,  pro- 
prietors of  a  greater  part  of  the  land  so  laid  out  in  the  city, 
had  conveyed  their  lands  to  trustees,  agreeing  to  give  up 
part  to  the  United  States,  and  subjecting  another  part  to  be 
sold  to  raise  money  as  a  donation  to  be  employed  in  establish- 
ing the  seat  of  Government;  and  that  many  of  the  pro- 
prietors of  lots  in  Hamburg  had  agreed  to  subject  their  lots 
to  be  laid  out  anew,  giving  up  one-half  to  be  sold  and  they 
to  be  reinstated  in  one-half  of  the  quantity  in  a  new  location, 
&c.,  in  the  city,  but  that  some  of  the  proprietors  of  Hamburg, 
from  imbecility  or  other  causes,  had  failed  to  come  into  such 
agreement,  and  it  appearing  to  the  general  assembly  just  and 
expedient  that  all  the  lands  within  the  city  should  contribute 
in  due  proportion  in  the  means  which  had  already  greatly 
enhanced  the  value  of  the  whole,  and  that  an  incontrovertible 
title  should  be  made  to  the  purchasers  under  public  sanction 
it  was  enacted  that  in  all  cases  where  persons  holding  lots  in 
Hamburg  had  failed  to  make  such  conveyance  to  the  trustees 
public  notice  should  be  given  and  an  allotment  thereafter 
made,  assigning  to  each  holder  of  lots  in  Hamburg  a  lot  on 
the  plat  of  the  city  equal  to  one-half  in  quantity  of  their 
original  holding;  and  that  all  persons  to  whom  allotments 
and  assignments  of  lands  should  be  made  by  the  commis- 
sioners according  to  this  law  should  "  hold  the  same  in  their 
former  estate,"  in  lieu  of  their  former  possessions. 
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It  is  further  shown  that  a  report  was  made  by  the  com- 
missioners appointed  under  this  law,  specifying  the  parcels 
of  land  which  had  been  allotted  by  them  to  the  former 
owners  of  lots  in  Hamburg,  in  lieu  of  their  original  lots;  and 
that  in  accordance  with  the  statute  the  commissioners  con- 
veyed said  substituted  lots  to  such  persons;  and  that  among 
the  lots  received  under  such  circumstances  was  lot  No.  9,  in 
square  80j  the  vacant  lot  in  controversy,  which  was  con- 
veyed to  "  D.  Reintzel  for  Calvinist  Society,"  by  a  deed  of 
conveyance  of  the  28th  of  June,  1793,  in  lieu  of  lot  No.  75 
standing  in  the  same  name  on  Funk's  plat;  and  on  the  same 
day  lot  No.  6  in  square  121  was  conveyed  to  "  D.  Reintzel 
for  Lutheran  Congregation  "  iu  lieu  of  lot  No.  188  on  Punk's 
plat. 

It  does  not  appear,  and  it  is  not  probable,  that  the  inquiry 
as  to  the  lots  which  was  set  on  foot  by  the  Germans,  resulted 
in  the  ascertainment  of  any  of  the  foregoing  particulars  as 
to  the  title,  or  disclosed  anything  further  than  the  entries 
in  the  assessment  books.  But  shortly  afterwards  they  took 
possession  of  the  lot  at  the  corner  of  20th  and  G  streets,  and 
by  the  joint  efforts  of  all  the  Protestant  Germans,  a  church 
was  erected  for  their  common  use;  the  Jews  and  Roman 
Catholics  having  previously  withdrawn  and  allied  themselves 
with  congregations  of  their  own  faith. 

The  purpose  of  those  aiding  in  the  erection  of  the  church 
seems  rather  to  have  been  the  establishment  of  a  place 
where  they  might  listen  to  Protestant  religious  teaching  in 
their  own  language,  than  the  inculcation  of  any  of  the  pecu- 
liar tenets  of  the  different  Protestant  churches.  The  evidence 
shows  that  Lutherans  and  Cal  vinists  contributed  alike  towards 
the  building  ;  and  that  after  its  completion  the  Holy  Com- 
munion, from  time  to  time,  was  administered  within  its 
walls,  alternately,  according  to  the  respective  usages  of  those 
denominations.  The  inscription  over  the  principal  door  of 
the  edifice,  "  Concordia  Church,"  seems  to  have  been  con- 
ceived  in  sympathy  with  this  sentiment  and  purpose. 

For  many  years  thereafter  the  lot  at  the  corner  of  Twenty- 
second  and  G  streets,  the  subject  of  the  present  controversy. 
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remained  unoccapied.  No  taxes  were  assessed  against  it  by 
the  municipality,  showing  that  it  was  recognized  as  church 
property.  Finally  it  was  taken  possession  of  by  the  persons 
claiming  to  act  as  trustees  of  the  Concordia  Churchy  and  it 
has  since  been  leased  and  rented  to  difterent  individuals,  by 
the  trustees  of  that  church,  who  received  the  rents,  as  they 
accrued,  and  who  are  still  in  its  possession. 

After  the  joint  occupancy  at  the  church  building  had  con- 
tinued for  a  considerable  time,  an  attempt  was  made  by  the 
pastor  then  in  charge  to  introduce  and  inculcate  the  distinc- 
tive forms  and  doctrines  of  the  Lutheran  Communion;  and 
this  led  to  the  withdrawal  of  a  considerable  number  of  the 
Calvinists,  and  the  establishment  by  them  of  the  First 
Reformed  Church. 

Many  of  the  pronounced  Lutherans  had  also  withdrawn 
and  joined  themselves  to  the  Lutheran  churches  which  had 
been  erected  in  the  city.  But  there  still  remained,  as  attend- 
ants of  the  Concordia  Church,  some  of  its  original  promoters, 
who  formed  the  nucleus  of  the  present  congregation,  which 
claims  the  vacant  lot  as  belonging  justly  to  the  Concordia 
Church  to  the  exclusion  of  all  others.  ■ 

Ist.  The  trustees  of  the  Concordia  Church  first  object  to 
the  form  of  the  present  proceeding.  They  rely  upon  the 
principle  of  equity  pleading,  that  it  is  essential  to  the  main- 
tenance of  a  bill  of  interpleader  that  the  plaintiff  should 
occupy  a  position  of  entire  impartiality  between  the  different 
claimants,  and  be  in  no  way  interested  in  the  result  of  the 
litigation,  since  otherwise  he  might,  indirectly,  influence  the 
decision;  and  th«y  insist  that  the  complainant  in  this  case 
is  disqualified  to  maintain  this  suit  since  he  is  shown  by  the 
proof  to  be  the  minister  of  the  First  Reformed  Church,  one 
of  the  defendants. 

But,  in  our  opinion,  this  fact  does  not  necessarily  commit 
him,  in  his  capacity  as  trustee,  to  the  interests  of  the 
Reformed  Church. 

The  object  of  the  proceeding  is  to  determine,  and  thereby 
to  instruct  him,  in  whose  behalf  he  shall  continue  to  hold  the 
property;  and,  as  trustee,  he  is  equally  interested  and  bound 
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to  uphold  the  rights  of  the  one  set  of  claimants^  or  the 
other,  according  as  the  question  may  be  decided  by  the  court. 

The  complainant  expressly  disclaims  all  interest  in  the 
result^  and  annexes  to  the  bill  the  usual  formal  affidavit 
required  by  chancery  practice  in  such  cases — that  he  does 
not  collude  with  either  claimant  to  the  trust  property,  but 
brings  the  suit  for  the  sole  purpose  of  procuring  from  the 
court  a  determination  of  the  question  as  to  which  of  the 
rival  trustees  are  the  legal  beneficiaries  of  the  trust. 

Under  his  appointment  as  trustee  by  the  court,  he  holds 
the  property  as  Reintzel  held  it.  If  Reintzel  would  now  be 
adjudged  to  stand  as  trustee  for  the  benefit  of  the  Concordia 
trustees,  so  must  the  claimant  ;  if  for  the  benefit  of  the  Re^ 
formed  Church,  the  complainant  equally  must  be  held  to  be 
trustee  for  that  organization  ;  and  if  it  should  be  decided 
that  neither  of  these  distinctive  organizations  is  entitled, 
but  that  the  property  belongs  to  some  other  association 
more  properly  representing  the  "  Calvinist  Society,"  then, 
as  trustee,  he  is  bound  to  maintain  the  rights  of  that  associa- 
tion against  both  the  others,  or  be  removed  from  his  trust. 

The  general  principle  asserted  in  behalf  of  the  Concordia 
Church  is  undoubted.  But  there  are  bills  not  strictly  of 
interpleader,  which  are  known  as  **  bills  in  the  nature  of 
bills  of  interpleader  ;"  and  we  regard  the  present  as  of  this 
character. 

It  is  laid  down  in  works  of  authority,  that,  although  a  bill 
of  interpleader  strictly  so  called  lies  only  where  the  party 
applying  claims  no  interest  in  the  subject-matter,  yet  there 
are  many  cases  wliere  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader  will  lie  by  a  party  in  interest  to  ascertain  and  estab- 
lish his  own  rights,  where  there  are  other  complicating  rights 
between  third  parties.  "  For  instance,  if  a  plaintifl:*  is  enti- 
tled to  equitable  relief  against  the  owner  of  property,  and 
the  legal  title  thereto  is  in  dispute  between  two  or  more 
persons,  so  that  he  cannot  ascertain  to  whom  it  belongs  actu-^ 
ally,  he  may  file  a  bill  against  the  several  claimants  in  the 
nature  of  a  bill  of  interpleader  for  relief.  In  these  cases  the 
plaintiff  seeks  for  relief  for  himself,  whereas  in  an  interplead^ 
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ing  bill  strictly  so  called,  the  plaintiff  only  asks  that  he  may 
be  at  liberty  to  pay  the  money  or  deliver  the  property  to  the 
party  to  whom  of  right  it  belongs."    Story's  Eq.  PL,  §279,6. 

To  the  same  effect  it  is  stated  in  Story's  Equity  Jurispru- 
dence, §817,  a  and  ft,  that  an  agent  of  one  of  two  parties 
can  be  complainant  in  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader where  the  other  party  claims  under  his  principal. 
And  so  it  has  been  held  that  a  public  agent  may  interplead 
independent  claimants. 

We  consider  that  this  bill  is  maintainable  upon  well- 
settled  principles  of  equity  jurisdiction. 

Courts  of  chancery  have  supervision  and  control  of  all  un- 
incorporated societies  or  associations.  With  respect  to 
them  they  have  the  power  of  prevention  of  acts  contrary  to 
law  and  prejudicial  to  the  interests  of  the  community  or  to 
the  rights  of  individuals,  and  can  afford  specific  relief  where 
a  recovery  in  damages  would  be  an  inadequate  remedy  for 
the  wrong.    62  Penn.  St.,  428  Kisor's  Appeal. 

Where,  by  reason  of  the  numbers  of  the  parties  and  the 
character  of  their  rights,  damages  are  unsuitable  as  a  means 
of  redress,  it  is  settled  that  equity  will  apply  the  required 
remedy.  As  in  80th  Maryland,  88,  Gilbert  vs,  Arnold, 
where  the  trustees  of  a  Methodist  church  applied  for  an 
injunction  to  restrain  interference  with  the  property  by  rival 
claimants,  the  court  declared  that,  conceding  the  complain- 
ants had  a  full  and  adequate  remedy  at  law  for  the  acts  of 
intrusion,  yet,  taking  into  consideration  the  number  of  the 
beneficiaries  entitled  under  the  trusts,  the  vexatious  litiga- 
tion and  recurring  multiplicity  of  suits  which  would  necessa- 
rily arise  if  the  settlement  of  these  questions  were  to  be 
remitted  to  the  law,  it  waa  proper  that  equity  should  assume 
jurisdiction  and  grant  relief.  The  same  doctrine  is  an- 
nounced in  the  well-known  case  in  2d  Peters,  585,  Beatty  vs. 
Eurtz. 

The  jvriadiction  of  chancery  is  exercised  in  this  class  of 
cases  upon  the  ground  of  a  trust.  It  is  the  duty  of  these 
tribunals  to  give  effect  to  the  powers  of  the  trust  if  they  be 
legal,  and  to  that  end  they  must  ascertain  and  determine  its 
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scope  and  object  ;  in  that  investigation  they  are  authorized 
to  resort-  to  the  early  history  of  the  church,  as  contained  in 
standard  and  authentic  works  on  the  subject^  prior  in  date 
to  the  existence  of  the  particular  controversy. 

2d.  Believing,  then,  that  the  complainant  has  full  right 
to  maintain  this  suit,  the  next  question  is,  for  which  of 
these  contesting  parties,  if  either,  should  this  property  be 
held  by  the  trustee  ? 

We  have  seen  that  this  property  stood  on  the  assessment 
book  in  the  name  of  "  D.  Reintzel  for  Calvinist  Society." 
The  Calvinist  Society  thus  described,  or  its  legal  successor, 
must  of  course  be  the  properly  entitled  caimants,  if  the  trust 
is  a  valid  one. 

Have  the  defendants,  Killian  and  his  co-trustees  of  the 
German  Evangelical  Concordia  Church  shown  themselves 
entitled  as  the  beneficiaries  of  the  trust  ? 

It  appears  that  since  the  institution  of  this  suit,  these 
trustees  for  the  first  time  have  applied  to  become  incorpo- 
rated under  the  general  law  af  the  District  by  the  name  of 
"The  German  Lutheran  Evangelical  Concordia  Church," 
although  they  insisted,  when  the  proof  was  taken,  that  a 
considerable  proportion  of  their  members  held  the  Calvinist 
doctrines. 

It  seems  to  us  clear  that  the  Concordia  trustees  have 
failed  to  show  that  they  are  the  successors  in  doctrine  of  the 
Calvinist  Society.  It  is  part  of  the  general  history  of  the 
world  that  after  the  Protestant  Reformation  had  been  set 
on  foot  by  Luther,  the  first  authoritative  declaration  of  the 
principles  of  the  great  reformer  was  presented  to  Charles  V, 
June  25, 1630,  at  the  city  of  Augsburg,  in  certain  articles  of 
faith  embodied  in  what  is  known  as  the  Augsburg  Confes- 
sion ;  and  this  confession,  revised  by  Melancthon,  under  the 
supervision  of  Luther,  has  ever  since,  it  is  believed,  consti- 
tuted the  accepted  creed  of  the  Luther n  Church.  Soon  that 
came  to  pass  among  the  reformers,  which  characterizes  the 
progress  of  all  reformations.  Those  who  have  taken  the  ini- 
tiative in  such  great  enterprises  soon  find  themselves  left 
behind  by  the  more  enthusiastic  and  enterprising  of  their 
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former  followers.  The  more  ardent  of  the  reformers  soon 
declared  that  the  reformation  was  incomplete  ;  that  it  was 
not  as  thorough  as  it  should  have  been,  and  they  especially 
censured  the  retention  by  the  Lutherans  of  the  practice  of 
auricular  confession,  and  their  supposed  doctrine  as  to  the 
presence  in  the  sacrament  under  the  name  of  consubstantia- 
tion.  These  reformers  of  the  Reformation,  under  the  lead 
of  Calvin,  formulated  their  amended  creed  in  what  is  known 
as  the  "  Heidelburg  Catechism,"  which  disputed  the  doc- 
trine of  consubstantiation,  insisted  that  the  sacrament  in 
both  kinds  should  be  given  to  the  laity,  discarded  the  use  of 
the  Hostie  or  consecrated  wafer,  and  denounced  in  all  its 
forms  the  practice  of  auricular  confession  to  priests. 

Now  it  appears  distinctly  in  the  proof  that  the  books  of 
doctrine  in  use  in  the  Concordia  Church,  during  all  this  time, 
have  been  those  of  the  Augsburg  Confession;  and  that 
wherever  there  has  been  a  distinct  attempt  to  define  the 
doctrines  of  those  worshiping  there,  it  has  disclosed  an 
adherence  to  the  Lutheran,  rather  than  the  Calvinist,  tenets 
of  belief  and  practice.  The  predominance  of  this  distinc- 
tive tendency  is  further  evinced  by  the  circumstance  already 
alluded  to,  that  since  the  institution  of  this  suit  their  trus- 
tees have  elected  to  be  incorporated  under  the  name  of  "  The 
German  Lutheran  Evangelical  Concordia  Church." 

Indeed,  the  claim  that  the  Concordia  Church  holds  the 
religious  doctrines  maintained  by  the  Calvinist  Society  about 
the  close  of  the  last  century,  is  so  much  at  variance  with  the 
proof  that  the  Concordia  trustees  have  chiefly  rested  their 
claim  of  title  upon  possession — which,  according  to  their 
answer,  has  continued  in  them  for  thirty  years.  It  is  well 
settled  that  before  parties  can  successfully  maintain  a  title 
to  land  by  possession  alone,  they  must  show  that  this  posses- 
sion covers  the  full  period  of  twenty-one  years;  and  that 
during  all  this  time  it  has  been  actual,  adverse,  visible, 
notorious,  exclusive  and  unbroken,  with  claim  of  title  against 
all  the  world.  Thistle  vs.  Prostburg  &  Co.,  10  Md.,  148; 
Baker  vs.  Glessee,  82  Md.,  855. 

£ut  the  proof  establishes  no  such  form  or  duration  of  pos- 
19 
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seseion  by  these  claimants.  Withoat  the  farther  comment 
upon  the  evidence,  it  is  enough  to  advert  to  the  fact,  that 
less  than  twenty  years  since^  by  a  resolution  of  the  trustees 
of  the  Concordia  Church,  it  was  declared  that  unless  the 
Calvinists  within  ten  years  from  that  date  should  erect  a 
church  on  the  lot  in  question  it  should  be  thereafter  claimed 
absolutely  by  the  Concordia  Church  5  and  as  late  as  1867  the 
members  of  the  Calvinist  communion  of  the  city  of  Wash- 
ington, publicly  claiming  title  thereto,  took  measures  to 
build  on  the  lot  a  church  for  their  own  people,  although 
they  afterwards  saw  fit  to  change  this  purpose. 

But  even  if  possession  uninterruptedly  for  twenty- one 
years  had  been  shown  in  the  trustees  of  the  Concordia 
Church,  such  possession  could  only  have  been  in  behalf  of 
the  beneficiaries  of  the  trust  originally  held  by  Reintzel, 
whoever  they  may  be;  and  the  Concordia  trustees  cannot 
invoke  this  length  of  possession  against  these  beneficiaries. 
While  they  held  possession  it  was  in  behalf  of  the  real  cestui 
qui  trusiSy  under  the  trust  impressed  upon  the  property  in 
the  hands  of  Reintzel,  and  the  statute  of  limitations,  if 
openly  pleaded,  has  no  application  to  express  subsisting 
trusts.  Because  of  the  privity  existing  between  them,  the 
holding  by  a  trustee  is  the  possession  of  his  cestui  qui  trust, 
and  wherever  a  trustee  seeks  to  claim  against  his  trust  and 
thus  destroy  it,  the  courts  hold  that  his  tenure  shall  be 
reckoned  according  to  his  title  as  trustee.  (Lieman's  Es- 
tate; 32  Maryland,  239.)  And  if  it  were  true,  as  alleged  by 
the  Concordia  Church,  that  a  part  of  those  composing  their 
congregation  has  always  consisted  of  Calvinists,  the  posses- 
sion by  the  trustees  was  equally  a  possession  for  the  Calvinists. 
Where  the  possession  of  a  party  is  under  and  in  privity  with 
the  estate  of  the  person  under  whom  such  party  claims,  there 
could  be  no  adverse  possession  against  that  person.  Nutwell 
vs.  Tongue,  22  Md.,  419. 

This  length  of  possession  is  not  presented  by  a  plea  of  the 
statute  against  the  right  of  recovery  by  the  Reformed 
Church,  but  is  relied  on  by  the  Concordia  trustees  as  a  cir- 
cumstance from  which  a  presumption  may  arise  of  the  execu- 
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tion  to  them  of  a  grant  of  the  land.  But  this  presumption 
can  never  arise  in  the  absence  of  such  possession  as  the  law 
requires  as  a  preliminary  condition.  It  is  clear  then  that 
we  cannot  decree  in  favor  of  the  trustees  of  the  Concordia 
Church. 

8d.  Has  the  First  Reformed  Church  of  the  city  of  Wash- 
ington shown  such  title  as  will  enable  this  court  to  decree 
in  its  favor  ? 

It  is  not  the  same  in  name  with  the  Calvinist  Society. 
The  believers  in  the  doctrine  of  Calvin  have  been  less  tena- 
cious of  retaining  the  name  of  their  great  leader  than  the 
Lutherans,  for  there  are  numerous  denominations  of  Chris- 
tians who  have  adopted  the  distinguishing  doctrines  of 
Calvin,  under  widely  difterent  names.  But  it  is  insisted  on 
behalf  of  the  members  of  the  Reformed  Church,  that  they 
are  the  only  proper  successors  of  the  religionists  compre- 
hended under  the  distinctive  name  of  the  "  Calvinist 
Society." 

Have  they  maintained  this  contention  ? 

We  have  been  much  impressed  by  the  evidence  of  Mr. 
Russell,  a  clergyman  of  the  Reformed  Church,  which  is  given 
at  large  in  the  record. 

It  appears  from  the  very  intelligent  narrative  of  this 
witness,  who  is  a  minister  of  the  Reformed  Church,  that 
the  peculiar  doctrines  represented  originally  by  the  '^  Cal- 
vinist Society"  of  the  last  century,  and  embodied  in  the 
Heidelberg  confession,  have  been  held  under  difterent  names 
by  the  Reformed  Church  in  this  country  for  more  than  a 
century. 

Those  names  have  been  aftected  by  various  circumstances, 
as  the  nationality  of  the  members  and  the  location  of  the 
churches.  Among  these  designations  were  '*  High  Dutch," 
'^German  Presbyterians,"  and  ^'  Sacramentarians."  So,  under 
the  general  denomination  "  Calvinists,"  was  included  the 
term  '^German  Calvinistsj"  and  the  witness  concludes  his 
examination  of  the  subject  by  the  declaration  of  his  belief 
that  the  Reformed  Church  of  the  United  States  is  the  only 
historical  successor  of  the  church  intended  by  the  name  of 
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the  "Calvinist  Society."  We  have  also  been  referred,  as 
part  of  the  public  history  bearing  upon  the  controversy,  to 
the  book  of  the  Rev.  Michael  Blatter,  a  distinguished  divine 
of  the  Reformed  Church,  who  was  sent  to  this  country  about 
1740  by  the  Calvinists,  or  Reformers,  of  Holland,  to  visit 
their  brethern  in  faith  w^ho  had  settled  in  difl'erent  parts  of 
the  then  colonial  governments.  Slatter  reports  that  he 
found  numbers  of  his  co-religionists  settled  in  various  parts 
of  Pennsylvania,  in  the  upper  counties  of  Maryland,  and  in 
the  valley  of  Virginia,  and  he  visited  some  of  them  in  the 
neighborhood  of  the  Potomac.  It  is  also  part  of  the  public 
history  of  the  country  that  Calvinists,  under  the  name  of 
the  Reformed  Church,  penetrated  as  far  south  as  North 
Carolina;  and  that  one-third  of  the  convention  that  adopted 
the  famous  Mecklenburg  Declaration  of  Independence  which 
preceded  the  great  Declaration  by  more  than  a  year,  and  is 
thought  by  many  to  have  been  its  prototype,  and  compre- 
hending the  president  and  other  prominent  members,  were 
co-religionists  of  Slatter,  who  had  brought  to  this  country 
the  same  love  of  independence  and  liberty  in  civil  govern- 
ment which  they  had  claimed  in  matters  of  religious  belief. 

The  Statutes  at  Large  of  Maryland  contain  acts  of  incor- 
poration by  its  legislature  at  a  very  early  day  of  congregations 
of  the  Reformed  Church;  and  one  of  these  Reformed 
Churches  under  the  name  of  the  German  or  High  Dutch 
Christian  Reformed  Church  had  been  established  in  that 
State  in  the  neighborhood  of  Frederick  many  years  before 
1784,  was  engaged  in  a  mandamus  suit  about  the  year  1794, 
to  determine  the  right  of  occupancy  of  its  pulpit.  This 
contest  is  fully  reported  in  the  case  of  Runkel  vs.  Winemiller 
et  al.,  3  Harris  &  McHenry,  429. 

A  distinctive  feature  in  the  belief  of  the  religionists  known 
as  the  Reformed  Church  represented  under  these  different 
denominational  titles,  is  their  adhesion  to  the  tenets  of  the 
Heidelberg  Confession,  unembarrassed  by  other  distinguish- 
ing points  of  doctrine  which  are  held  by  the  Baptists  and 
other  religious  bodies  having  a  Calvinistic  origin.  And  if 
we  are  to  be  guided  by  the  evidence,  we  are  compelled  to 
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believe  that  the  dogmas  of  that  confession  constitute  the 
creed  of  the  Reformed  Church,  essentially  as  they  were  main- 
tained by  the  "  Calvinist  Society  "  during  the  last  century, 
and  ever  since  their  first  promulgation  by  the  Calvinist 
branch  of  the  Reformers. 

4th.  But  there  is  nothing  in  the  record  expressly  declaring 
that  the  benefits  of  the  trust,  which  we  have  found  devolve 
upon  the  Reformed  Church,  should  enure  to  a  church  of  that 
communion  of  any  particular  nationality  or  location;  and 
the  next  inquiry  is,  whether  we  are  justified  in  declaring 
that  its  advantages  can  be  confined  to  the  First  Reformed 
which  is  represented  by  August  Steivers  and  his  co-trustees, 
who  are  Germans,  and  is  located  in  the  city  of  Washington, 
to  the  exclusion  of  their  co-religionists  elsewhere? 

In  the  absence  of  such  express  declaration  in  the  trust 
itself,  we  must  be  governed  by  the  circumstances  surround- 
ing the  trust  at  its  inception.  And  in  adopting  this  aid  to 
a  correct  conclusion  we  are  supported  by  the  authority  of 
adjudged  cases. 

In  Gibson  vs.  Armstrong,  7  B.  Monroe,  487,  where  a  deed 
executed  in  Maysville,  conveyed  property  for  the  benefit  of 
the  "  trustees  of  Methodist  Episcopal  Church  of  America," 
the  court  held  that  they  were  justified  by  the  facts  of  the 
case  in  deciding  that  the  benefit  of  the  trust  should  secure 
to  the  Methodist  Episcopal  Church  in  Maysville. 

In  the  case  of  Beatty  vs,  Kintz,  2d  Peters,  585,  there  had 
been  a  dedication  by  a  proprietor  of  a  lot  in  Georgetown  to 
*Hhe  Lutheran  Church;"  without  the  addition  of  words  to 
confine  its  benefits  to  any  local  organization  of  that  church. 
But  the  facts  sufficiently  evinced  the  intention  of  the  donor 
to  restrict  the  benefits  of  the  property  to  his  neighbors, 
rather  than  have  it  frittered  away  uselessly  by  subdivision 
among  the  Lutheran  Church  at  large;  and  the  Supreme 
Court  properly  held  that  the  German  Lutheran  Church  of 
Georgetown  was  exclusively  entitled  to  its  enjoyment. 

By  a  similar  consideration  of  the  circumstances  disclosed 
in  the  present  case,  we  are  led  to  the  conclusion  that  the 
successors  in  doctrine  of  the  Calvinist  Society,  of  German 
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lineage,  and  worshiping  in  Washington  city,  should  be  held 
to  be  the  exclasive  beneficiaries  of  the  trust.  Certainly  the 
Dutch  and  German  names,  "  Funk,"  "  Reintzel,"  and  "Ham- 
burg," would  seem  to  indicate  the  affiliations  of  the  origina- 
tors of  the  trust  and  the  nationality,  most  probably  designed 
to  be  benefitted;  and  the  position  of  the  lots,  their  unim- 
portance to  the  church  in  general  and  their  adaptation  to 
use  by  a  local  congregation,  would  repel  the  idea  that  men 
of  ordinary  sense  would  think  it  worth  while  to  make  the 
church  in  general,  the  beneficiary  of  what  to  it  would  prove 
the  merest  trifle.  Accordingly  we  recognize  in  the  trustees 
of  the  First  German  Reformed  Church  of  Washington  city 
the  lawful  successors  of  the  "  Calvinist  Society,"  mentioned 
in  the  deed  of  trust,  and  entitled  to  the  beneficial  interest  in 
the  lot  in  controversy,  and  to  its  rents,  issues  and  profits. 

6th.  Other  considerations  have  presented  themselves  in 
the  progress  of  this  examination,  and  among  others, "  whether 
there  is  any  invalidity  in  the  trust  in  favor  of  an  unincor- 
porated religious  body  without  the  assent  of  the  legislature 
of  Maryland.  The  Statute  of  Charitable  Uses,  43d  of  Eliza- 
beth, ch.  4,  never  was  in  force  within  that  State;  and  the 
constitution  of  1776  invalidated  any  gift,  sale  or  decree  of 
land  to  any  minister  of  the  gospel,  or  to  any  religious  sect, 
without  the  leave  of  the  legislature,  except  the  sale,  gift  or 
decree  of  not  exceeding  two  acres  of  land  for  a  church  and 
burying  ground,  which  was  to  be  improved,  enjoyed  or  used 
only  for  such  purpose. 

There  is  nothing  in  the  record  to  prove  that  the  original 
Hamburg  lot  was  the  gift  or  devise  of  Jacob  Funk.  He  sold 
and  conveyed  a  large  number  of  the  lots  described  on  his 
plat,  and  the  only  support  of  the  idea  of  a  donation  of  the 
church  lot  was  the  statement  made  at  the  meeting  of  the 
Germans  in  1832.  But  whatever  he  did  was  accomplished 
in  1770,  before  the  adoption  of  the  Maryland  constitution^ 
which  was  more  restrictive  than  the  English  statutes  of 
mortmain  in  force  in  the  province.  That  which  was  con- 
veyed to  Reintzel  in  June,  1793,  was  to  be  held  by  him  *'  as 
of  his  former  estate  in  lieu  of  the  former  ]ot,"  and  the  titles 
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though  acquired  in  1798^  to  the  particular  lot,  related  back 
to  the  acquisition  of  the  property  for  which  it  was  substi- 
tuted before  1770. 

That  chancery  had  jurisdiction  of  devises  and  conveyances 
for  charitable  purposes  before  the  48d  of  Elizabeth,  may  be 
said  to  be  settled  elsewhere  than  in  the  State  of  Maryland, 
where  the  contrary  is  held  in  Dashiell  vs.  Atty.  Genl.,  5 
O.  &  J. 

But  it  is  decided  that  the  acts  of  mortmain  applied  only 
to  corporations  exclusively,  and  that  trusts  made  by  feoff- 
ment, grant  or  devise  to  unincorporated  bodies  for  charitable 
uses  and  purposes,  not  deemed  superstitious,  were  not  invalid. 
Wright  vs.  Trustees,  1  Hoff  Ch.,  248.  And  a  religious  pur- 
pose is  a  charitable  purpose,  in  this  respect,  as  declared  by 
Lord  Langdell  in  1  Keen,  283. 

Again,  the  Maryland  act  of  1791,  under  which  the  title 
to  lot  No.  9  was  for  the  lirst  time  vested  in  Reintzell,  in 
lieu  of  his  former  possession  in  the  Hamburg  tract,  must,  by 
«very  fair  intendment  be  taken  as  a  full  legislative  assent 
that  the  beneficiaries  of  the  trust  should  have  an  elective 
and  valid  title  to  enjoy  the  property  then  deeded  to  their 
trustee,  as  a  religious  society,  as  their  name  proclaimed  them 
to  be.  To  conclude  otherwise  would  be  to  impute  to  the 
legislature  unfair  dealing  in  transferring  their  original  Ham- 
burg property  to  others  by  "  incontrovertible  title,"  while 
reserving  the  power  to  invalidate  the  new  title  communi- 
cated under  their  own  statute. 

From  the  date  of  the  deed  to  Reintzel  to  this  time  no 
claim  has  been  presented  by  any  one  attacking  lieintzel's 
title,  and  all  who  have  claimed  the  property  have  claimed 
through  him.  Nearly  one  hundred  years  have  passed  with- 
out the  pretence  of  an  adverse  right  against  the  validity  of 
the  trust. 

After  such  an  interval,  under  proper  circumstances  of  pos- 
session, the  courts  would  instruct  a  jury  to  presume  the 
existence  of  grants  and  the  enactment  of  statutes  to  confirm 
ancient  titles;  and  it  appears  to  us  that,  in  this  case  especially, 
that  doctrine  of  repose  might  well  be  invoked  to  settle  a 
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title  claimed  in  the  interest  of  good  order  and  of  the  prin- 
ciples of  morality  and  religion. 

We,  therefore,  see  nothing  to  invalidate  the  title  of 
Reintzel  by  reason  of  the  inhibition  in  the  Maryland  consti- 
tution of  1776,  or  in  the  antecedent  law  against  the  holding 
of  property  for  the  benefit  of  unincorporated  religious 
societies,  or  upon  any  other  ground. 

And  having  arrived  at  the  conclusion,  as  before  announced^ 
that  the  trustees  of  the  First  Reformed  Church  of  Washing- 
ton, D.  C,  are  to  be  regarded  as  the  successors  in  faith  of 
the  Calvinist  Society,  we  think  the  complainant  should  be 
decreed  to  hold  the  property  for  the  benefit  of  that  churchy 
It  follows  from  this  that  the  possession  of  the  property  by 
the  defendants,  the  trustees  of  the  Concordia  Church,  has. 
been  without  legal  authority,  although  we  have  no  intention 
of  questioning  that  this  possession  was  the  result  of  an  honest 
belief  of  their  right  to  do  so. 

It  follows  that  their  receipt  of  the  rents  and  profits  during 
this  period  was  without  authority,  and  that  they  ought  ta 
account  to  the  complainant  trustee  for  these  rents  and  profits^ 
But  in  view  of  the  peculiar  circumstances  of  the  case,  we 
have  determined  that  these  rents  should  not  be  claimed 
beyond  the  time  of  the  filing  of  this  bill. 

It  also  appears  that  the  Concordia  Church  has  paid  taxes 
during  this  time;  and  if  the  taxes  paid  by  them  should 
exceed  in  amount  the  rents  received  up  to  the  filing  of  the 
bill,  the  Concordia  Church  should  be  credited  with  the 
difference. 

We  shall  pass  a  decree,  in  accordance  with  the  principles 
of  this  opinion,  enjoining  the  Concordia  Church  from  inter- 
fering further  with  the  possession  of  the  lot;  directing  the 
trustee,  Ebbinghaus,  to  hold  the  property  for  the  benefit  of 
the  First  Reformed  Church,  and  to  account  to  them  for  the 
rents,  issues  and  profits  of  said  property,  and  requiring  an 
account  to  be  taken  by  the  auditor  of  the  amount  of  rents 
so  received  by  the  Concordia  Church,  and  of  their  payments 
on  account  of  the  taxes. 
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Samuel  Strong  vs.  The  District  of  Columbia. 

At  Law.    No.  14,738. 

5  Decided  Nov.  SI,  1881. 

I  The  Chuf  Justicb  and  Jastiees  Hagnkb  and  Jakbb  slttlngr* 

1.  The  reiterated  decisions  of  the  Supreme  Court  of  the  United  States 
and  of  this  court  have  sufficiently  warned  counsel  of  the  consequences 
of  neglecting  divers  requirements  in  the  preparation  of  cases  on 
appeal;  this  court,  therefore,  will  not  consider  exceptions  which 
would  inevitably  be  held  fatally  defective  in  this  respect  on  appeal  to 
the  Supreme  Court  of  the  United  States. 

2.  A  contract  entered  into  with  the  Board  of  Public  Works  in  respect  to 
street  improvements  is  to  be  treated  as  a  contract  with  the  District 
Government.    {Following  Barnes'  Case,  91  U.  S.,  540.) 

3.  The  provisions  of  the  act  of  Congress,  February  21, 1871,  which  de- 
nied to  the  Board  of  Public  Works  all  power  of  making  contracts  to 
bind  the  District,  except  in  pursuance  of  appropriations  made  by  law 
and  not  until  such  appropriations  shall  have  been  made,  and  declaring 
that  all  such  unauthorized  contracts  or  agreements  shall  be  null  and 
void,  and  forbidding  the  Legislative  Assembly  to  authorize  the  pay- 
ment of  any  claim  against  the  District  **  upon  any  contract  or  agree 
ment  made  without  express  authority  of  law,*'  were  within  the  limits 
of  Congressional  legislation. 

4.  Consequently  a  contract  for  street  improvement  entered  into  with 
the  Board  of  Public  Works  at  a  time  when  there  was  no  antecedent 
appropriation  for  that  work  or  for  the  materials  furnished  under  such 
contract,  is  null  and  void,  and  inadmissible  in  evidence  for  the  purpose 
of  recovery  upon  it  notwithstanding  the  work  may  have  been 
performed  and  the  materials  furnished  in  conformity  with  its  terms. 

5.  A  quantum  meruit  cannot  be  sustained  for  the  recovery  of  money 
claimed  to  be  due  for  work  done  under  a  void  contract,  payment  of 
which  is  forbidden  by  law. 

6.  The  law  imputes  to  parties  full  knowledge  of  the  public  statutes,  and 
they  are  not  to  be  heard  to  plead  ignorance  on  the  subject. 

7.  An  act  of  ratification  by  a  municipal  body  can  only  avail  where  there 
was  original  dower  and  authority  to  perform  the  act  to  be  ratified. 
If  the  act  was  void  because  ultra  vires^  and  the  municipality  had  no 
power  to  authorize  it  before  it  was  undertaken  and  commenced,  it 
has  no  power  to  adopt  it  after  it  is  done. 

8.  Hence  where  Congress  had  deprived  the  Board  of  Public  Works  of 
the  power  to  make  a  contract  without  a  previous  appropriation  by  law^ 
and  had  forbidden  the  legislative  assembly  of  the  District  to  author- 
ize payment  of  any  contract  made  without  express  authority  of  law, 
the  assembly  was  powerless  by  any  subsequent  acts  of  attempted 
ratification  and  adoption  to  validate  a  contract  void  for  want  of  such 
an  antecedent  appropriation* 

9.  The  power  to  waive  all  irregularities  in  the  form  and  execution  of 
the  contracts  resided  with  Congress  alone. 

10.  The  provisions  of  the  act  of  June  20,  1874,  disclose  on  the  part  of 
Congress,  speaking  as  the  supreme  legislature  of  the  District,  a  full 
recognition  of  the  existence  of  the  seven  classes  of  claims  enumerated 
in  the  sixth  section  of  that  act,  and  a  waiver  of  all  formal  objections 
to  their  allowance,  the  plain  purpose  of  the  statute  being  to  assist 
those  whose  claims  in  one  form  or  another  were  obnoxious  to  objection: 
among  such  claims  being  tho^e  for  work  done  and  materials  furnished 
for  street  improvements  upon  contracts  with  the  Board  of  Publie 
Works,  which  were  originally  void  for  want  of  an  antecedent 
appropriation. 
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11.  The  fact  that  such  a  claim  is  presented  for  adjadication  elsewhere 
than  before  the  Board  of  Audit — ^the  tribunal  mentioned  by  the 
statute— does  not  revive  and  make  effective  the  informalities  cured  bj 
the  act,  as  the  waiver  once  established,  remained  in  full  force,  and 
for  all  time  as  against  whatever  informalities  the  statute  designed  to 
hold  as  immaterial. 

The  Case  is  stated  in  the  opinion. 

Bbnj.  F.  Butlbb,  Wm.  a.  Cook,  and  Fbank  T.  Bbowninq, 
for  plaintifi*. 

BiDDLE  &;  MiLLEB  foF  defendant. 

Mr.  Justice  Hagneb  delivered  the  opinion  of  the  court. 

This  case  has  been  argued  with  elaboration  and  ability 
worthy  of  its  importance,  and  has  received  at  our  hands  a 
careful  examination. 

At  the  trial  below,  which  consumed  nearly  eighty  days, 
Mr.  Justice  Wylie  presided,  and  the  lengthy  record  bears 
ample  evidence  throughout  of  his  learning  and  assiduous 
industry.  It  presents  for  our  consideration  the  almost 
unprecedented  number  of  fifty-four  exceptions  to  rulings  of 
the  presiding  judge  upon  a  great  variety  of  important 
questions.  Many  of  these  rulings  are  manifestly  correct, 
but  we  are  relieved  from  the  necessity  and  denied  the  power 
of  examining  a  great  number  of  the  alleged  errors,  by  reason 
of  the  irregular  and  imperfect  form  in  which  they  are  set 
forth  in  the  record.  The  reiterated  decisions  of  the  Supreme 
Court  of  the  United  States  and  of  this  court,  have  sufficiently 
warned  counsel  of  the  consequences  of  neglecting  certain 
requirements  in  the  preparation  of  their  cases  on  appeal. 
We  are  not  at  liberty  to  consume  the  time  of  the  court  in 
the  consideration  of  exceptions  which  would  inevitably  be 
held  fatally  defective  by  the  Supreme  Court  on  appeal  from 
our  decision.  Railroad  Company  vs.  Varnell,  98  U.  S.,  479; 
Oliver  vs.  Cameron,  8  Wash.  Law  Rep.,  810. 

We  shall  confine  ourselves  to  the  examination  of  such  of 
the  exceptions,  sufficient  in  form,  as  involve  the  questions 
deemed  by  us  important  to  the  decision  of  the  case  before  us. 

This  action  was  instituted  by  the  plaintifiT  upon  a  number 
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of  written  contracts,  executed  by  the  District  anthoritieSi 
recited  in  the  declaration,  which,  besides  the  common  counts 
and  accompanying  bills  of  particulars,  contained  a  count  in 
quantum  meruit  upon  the  aggregated  claims,  amounting  to 
$268,502.  Subsequently  another  suit  was  brought  by  the 
plaintiff  against  the  District,  upon  other  claims.  The 
cases  were  consolidated,  and  a  verdict  for  $133,000  obtained 
by  the  plaintiff  against  the  District,  whose  counsel,  for  cer- 
tain reasons,  refused  to  make  defense  at  the  trial.  This 
verdict  was  set  aside  by  this  court  in  general  term,  and  the 
consolidated  cases  remanded,  and  in  the  circuit  court  the 
order  of  consolidation  was  vacated  and  this  suit  tried  sepa- 
rately, and  a  verdict  rendered  for  the  defendant  under  the 
instructions  of  the  court. 

By  the  act  of  Congress  of  21st  February,  1871,  a  new  form 
of  government  was  provided  for  the  District  of  Columbia  in 
lieu  of  the  then  existing  municipalities.  The  extensive 
powers  confided  to  the  new  government  were  coupled  with 
various  restrictions,  some  of  which  are  unusual  in  municipal 
charters.  The  "  organic  act,"  as  it  is  called,  substituted  a 
Board  of  Public  Works,  which  was  entrusted  with  entire 
control  of  the  streets,  their  regulation  and  repair,  and  the 
disbursement  of  all  moneys  for  their  improvement.  These 
powers  were  to  be  exercised  in  subordination  to  several 
stringent  conditions,  which,  so  far  as  the  same  are  important 
here,  are  embraced  in  the  following  sections  of  the  Revised 
Statutes  of  the  District  of  Columbia,  viz.: 

"  Sec.  77.  The  Board  of  Bublic  Works  shall  have  entire 
control  of  and  make  all  regulation  which  they  shall  deem 
necessary  for  keeping  in  repair  the  streets,  avenues,  alleys, 
and  sewers  of  this  city,  and  all  other  work  which  may  be 
entrusted  to  their  charge  by  the  legislative  assembly  or 
Congress." 

"  Sec.  80.  All  contracts  made  by  the  Board  of  Public 
Works  shall  be  in  writing,  and  shall  be  signed  by  the  parties 
making  the  same,  and  a  copy  thereof  shall  be  filed  in  the 
office  of  the  secretary  of  the  District." 

"  Sec.  81.  The  Board  of  Public  Works  have  no  power  to 
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make  contracts  to  bind  said  District  to  the  payment  of  any 
sums  of  money,  except  in  pursaance  of  appropriations  made 
by  law,  and  not  until  such  appropriations  shall  have  been 
made/' 

"  Sec.  51.  The  legislature  shall  never  grant  or  authorize 
extra  compensation,  fee,  or  allowance  to  any  public  officer, 
agent,  servant,  or  contractor,  after  service  has  been  rendered 
on  a  contract,  or  a  contract  made." 

"  Sec  52.  The  legislative  assembly  shall  never  authorize 
the  payment  of  any  claim  or  part  thereof,  created  against 
the  District,  under  any  contract  or  agreement  made  without 
express  authority  of  law;  and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null  and  void." 

In  this  state  of  the  law,  the  Board  of  Public  Works  entered 
into  the  contracts  declared  as  in  the  declaration;  and  these 
are  to  be  considered  as  entered  into  by  the  District  govern- 
ment itself.     Same's  Case,  91  U.  S.,  540. 

The  case  was  tried  upon  the  pleas  of  non-assumpsit,  pay- 
ment, a  final  adjudication  and  award  upon  all  claims  of  the 
plaintiff,  and  full  payment  under  the  award. 

Ist.  The  plaintiff,  to  maintain  the  issues  on  his  part  joined, 
offered  to  read  in  evidence  to  the  jury,  one  of  the  contracts 
declared  as  No.  693,  which  embraced  what  was  known  as 
the  Georgetown  work.  To  the  admissibility  of  this  contract 
in  evidence  the  defendant  objected,  "  on  the  ground  that 
said  contract  was  invalid  because  there  was  no  appropriation 
by  law  for  doing  said  work  and  furnishing  said  material,  at 
the  time  said  contract  was  entered  into."  The  same  objec- 
tion was  interposed  to  the  subsequent  offer  of  other  similar 
contracts;  and  the  court  instructed  the  jury  that  there  could 
be  no  recovery  upon  any  contract  entered  into  in  the  absence 
of  an  antecedent  appropriation,  notwithstanding  the  jury 
might  believe  the  work  had  been  performed  and  materials 
furnished  in  alleged  conformity  to  the  contracts  so  offered 
in  evidence. 

We  have  no  question,  upon  the  facts,  that  there  was  no 
such  antecedent  appropriation ;  and  the  first  inquiry  is  as  to 
the  correctness  of  the  several  rulings  upon  this  point,  at 
different  stages  of  the  trial. 
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In  our  opinion  they  were  entirely  proper.  There  is  no 
uncertainty  about  the  language  of  the  organic  act  on  this 
point.  It  explicitly  denied  to  the  Board  of  Public  Works 
all  power  of  making  contracts  to  bind  the  District  "  until 
such  appropriation  shall  have  been  made."  All  such  "  men- 
tioned  contracts  or  agreements,"  it  is  declared,  "shall  be 
null  and  void,"  and  the  legislative  assembly  was  forbidden 
to  authorize  the  payment  of  any  claim  against  the  District, 
"  upon  any  contract  or  agreement  made  without  express 
authority  of  law." 

Congress  unquestionably  had  the  right  to  make  such  pro- 
visions, and  as  long  as  a  contract  remained  under  this 
Congressional  condemnation  there  could  be  no  recovery  upon 
it.  To  decide  otherwise  would  be  in  flagrant  contempt  of 
the  plain  injunction  of  the  statute. 

2d.  The  plaintiff  then  insisted  that  notwithstanding  the 
invalidity  of  the  contracts,  it  was  competent  for  him  to 
recover  for  the  work  performed  under  them  upon  the  quantum 
meruit  count,  but  the  presiding  judge  instructed  the  jury  that 
there  could  be  no  recovery  in  respect  of  said  work  upon  the 
count  of  quantum  meruit,  and  this  ruling  presents  the  next 
question  for  our  consideration. 

It  is  insisted,  upon  behalf  of  the  plaintiff,  that  his  right  to 
recovery,  as  thus  claimed,  is  established  by  the  decision  of 
the  Supreme  Court  in  the  case  of  Clark  vs.  United  States, 
95  U.  S.,  589. 

In  our  opinion  that  decision  does  not  sustain  this  conten- 
tion of  the  plaintiff,  in  view  of  the  wide  difference  between 
the  cases. 

An  act  of  Congress  declared  it  the  duty  of  the  Secretanes 
of  "War,  of  the  Navy  and  of  the  Interior,  to  require  all  con- 
tracts made  in  behalf  of  the  government,  by  them  or  their 
oflicers,  to  be  in  writing,  signed  in  a  particular  manner  by 
the  parties  and  returned  to  the  Department  with  certain 
attendant  formalities. 

A  quartermaster  on  the  Rio  Grande,  with  the  approval  of 
his  commanding  officer,  entered  into  an  oral  agreement  with 
the  owner  of  a  steamer,  to  pay  |150  per  day  for  its  usej  but 
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no  specific  contract  was  made,  or  to  be  made^  nntil  a  trial 
trip  should  have  been  completed,  under  the  charge  of  the 
Government  servants  to  ascertain  her  fitness  for  the  service 
required;  if  the  trip  should  prove  satisfactory,  the  parties 
were  then  to  enter  into  a  formal  written  contract  for  her 
hire.  It  was  further  agreed,  orally,  that  the  trial  trip  was 
to  be  at  the  expense  of  the  United  States,  and  if  the  steamer 
should  be  lost  during  the  trip,  the  Government  was  to  pay 
for  her,  whatever  should  be  estimated  as  her  value  by  three 
disinterested  men.  During  the  trial  trip,  the  vessel  was 
wrecked  while  in  charge  of  the  quartermaster's  men,  and 
the  owner  claimed  the  amount  of  the  assessed  loss,  and  $1,200 
for  eight  days'  hire,  and  filed  his  claim  in  the  Court  of 
Claims  for  both  amounts.  That  court  held  that  the  provision 
of  the  statute  requiring  written  contracts  was  mandatory, 
and  refused  relief  upon  this  ground,  for  either  claim. 

The  Supreme  Court  affirmed  the  ruling  as  to  the  value  of 
the  vessel,  but  held  that  under  the  forms  of  proceeding  in 
the  Court  of  Claims,  the  claimant  might  recover  the  hire 
after  the  Government  had  enjoyed  the  use  of  the  vessel,  as 
upon  an  implied  contract  for  a  quantum  meruit^  although 
such  was  not  the  form  of  his  demand. 

The  case  was  certainly  one  of  hardship;  for  the  Govern- 
ment had  actually  enjoyed  the  use  of  the  vessel,  and  it  was 
destroyed  in  its  service,  while  in  charge  of  its  servants. 

The  Court  of  Claims  is  vested  with  jurisdiction  to  deter- 
mine upon  any  contract,  express  or  implied,  with  the  United 
States,  and  it  is  bound  by  no  special  rules  of  pleading.  But 
the  present  suit  is  pending  in  a  court  of  law;  brought,  not 
at  large,  for  services  in  the  absence  of  any  agreement,  but 
upon  express  written  contracts,  framed  by  the  parties  in 
contempt  of  the  inhibitions  of  a  statute  plainly  denouncing 
them  as  void  and  expressly  forbidding  their  payment.  In 
Clark's  case  it  appeared  that  no  contract  was  made,  or  was 
intended  to  be  made,  until  the  return  of  the  vessel  from  her 
trial  trip,  and  the  claim  was  only  supported  upon  the  idea 
of  an  implied  contract,  in  the  absence  of  any  express  agree- 
ment, as  though,  for  example,  the  vessel  had  been  impressed 
for  eight  days  upon  a  public  emergency. 
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But,  as  was  remarked  by  Mr.  Justice  Miller,  in  his  dis- 
senting opinion,  the  statute  contained  no  declaration  that  a 
parol  contract  made  by  a  quartermaster,  "  shall  be  void,  or 
that  it  shall  not  be  enforced,  or  that  no  suit  may  be  sus- 
tained on  it.  There  is  no  language  in  it  addressed  to  the 
party  contracting  with  the  Government." 

The  organic  law  of  the  District  contains  all  these  decla- 
rations in  language  unmistakably  emphatic.  It  would  be 
imputing  to  Congress  a  lamentable  lack  of  wisdom  to  sup- 
pose that  the  plain  purpose  of  the  statute — to  endeavor  to 
curb  extravagance  by  requiring  a  previous  appropriation  for 
expenditures  under  contracts — could  be  successfully  evaded 
by  so  shallow  a  contrivance  as  that  here  relied  upon. 

To  allow  a  recovery  upon  a  quantum  meruit  for  the  recovery 
of  money  claimed  to  be  due  for  work  done  under  a  contract 
which  the  law  has  pronounced  void,  and  payment  of  which 
is  forbidden  by  law,  would  render  the  whole  inhibition  futile^ 
and  virtually  work  a  repeal  of  the  statute,  while  opening  the 
door  to  a  greater  evil  than  the  statute  was  designed  to  pre- 
vent. 

The  consideration  that  the  plaintiff  was  probably  ignorant 
of  these  provisions  of  tlie  organic  act,  was  urged  in  his  behalf 
as  a  reason  why  they  should  not  be  invoked  against  him. 

Unfortunately  for  this  pretension,  one  of  the  contracts  in 
the  record,  signed  by  Strong,  expressly  provides  that  it 
"  shall  be  subject  to  any  and  all  the  provisions  of  the  act  of 
21st  of  February,  1871,  so  far  as  the  same  shall  or  may  be 
in  any  respect  applicable  to  said  contract,"  and  a  very  slight 
examination  of  the  statute  thus  referred  to  would  have 
advertised  him  of  the  sole  condition  upon  which  the  Board 
of  Public  "Works  had  authority  to  enter  into  a  contract  with 
him. 

But  apart  from  actual  knowledge,  the  law  imputes  to  the 
plaintift*  full  information  of  the  provisions  of  this  public 
statute,  and  he  is  not  to  be  heard  to  plead  ignorance  on  the 
subject.  The  court,  in  State  vs.  Kirkley,  29  Maryland,  110, 
says,  "no  principle  relating  to  municipal  corporations  is 
more  firmly  established  than  that  those  who  deal  with  their 
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agents  or  officers  must,  at  their  peinlj  take  notice  of  the  limits 
of  the  powers  both  of  the  municipality  and  of  those  who 
assume  to  act  as  its  agents  and  officers."  And  the  Supreme 
Court  says,  in  Clark's  Case:  "Every  man  is  presumed  to 
know  the  law,  and  if  he  makes  a  contract  with  a  public 
officer  in  contempt  of  the  requirements  of  the  statutes,  he 
becomes  knowingly  an  accessory  to  its  violation."  95  TJ. 
S.,  542. 

We  are  therefore  of  the  opinion  that  there  could  be  no 
recovery,  either  upon  these  contracts  themselves  or  for  the 
work  done  under  them,  under  a  quantum  meruit,  so  long  as 
the  contract  remained  obnoxious  to  the  inhibition  of  the 
organic  act,  and  that  the  rulings  of  the  presiding  judge  below 
upon  this  point  were  correct. 

3d.  The  plaintift*  then  offered  in  evidence  sundry  acts  of 
the  late  legislative  assembly  of  the  District  of  Columbia, 
which,  as  he  insisted,  recognized  and  ratified  the  contracts 
thus  objected  to,  and  cured  whatever  defects,  in  form  or 
substance,  were  relied  on  to  prevent  recovery  upon  them  by 
he  plaintiff. 

The  presiding  judge  ruled  that  these  acts  were  insufficient 
and  incompetent  for  the  purpose  indicated;  and  in  our 
opinion  this  ruling  was  correct. 

Whatever  thing  the  organic  law  forbade  the  Board  of 
Public  Works  to  perform,  it  was  powerless  to  accomplish 
either  directly,  in  the  first  instance,  or  indirectly  by  its  recog- 
nition or  adoption   after  an  infraction  of  the   law  by  its 
attempted  performance. 

The  Board  of  Public  Works  was  one  of  the  agencies  of 
the  District  government,  and  the  legislative  assembly  was 
simply  another  of  those  agencies;  and  if  the  act  attempted 
by  the  agents  first-named  was  void  under  the  law,  and 
incapable  of  validation  by  its  subsequent  ratification  by  that 
agent  itself,  it  is  difficult  to  understand  how  an  attempted 
validation  by  the  other  agent  could  be  effectual.  It  would 
be  to  work  a  total  destruction  of  the  safeguard  Congress 
had  seen  fit  to  interpose  against  lavish  expenditure  by  requir- 
ing the  publicity  of  previous  appropriation,  if  a  second  and 
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more  glaring  contempt  of  the  law  could  be  allowed  to  con- 
done itB  previous  violation.  Two  such  wrongs  could  not 
make  one  right,  even  in  the  form  of  an  appeal  from  Philip, 
dazed  with  the  extent  of  his  wasteful  extravagance,  to  the 
«ame  Philip  not  yet  sobered  from  financial  intoxication. 

In  Marsh  vs.  Fulton  County,  10  Wallace,  678,  the  Supreme 
Court  announces  the  principle,  that  an  act  of  ratification  can 
only  avail  where  there  was  originally  power  and  authority 
to  perform  the  act  to  be  ratified.  As  the  District  govern- 
ment possessed  no  power  to  make  a  contract  without  a  pre- 
vious appropriation  by  law,  it  was,  therefore,  powerless  to 
ratify  its  own  unlawful  act.  In  Horn  vs.  Mayor  and  City 
Council  of  Baltimore,  30  Md.,  224,  the  court,  discussing  the 
attempted  ratification  of  an  illegal  contract,  says:  '^  It  is 
wholly  immaterial  whether  the  maj'or  and  city  council,  by 
a  subsequent  ordinance  adoptpd  and  ratified  the  grading  of 
the  avenue.  If  the  act  was  void,  because  ultra  viresy  and 
they  had  no  power  to  authorize  it  before  it  was  undertaken 
and  commenced,  they  certainly  had  no  power  to  adopt  it 
after  it  was  done." 

4th.  The  plaintiff  then  read  in  evidence  several  acts  of 
Congress,  with  reference  to  the  District  of  Columbia,  and 
claimed  that  they  contained  such  adoption  and  ratification 
of  the  contracts,  by  Congress,  as  justified  a  recovery  for  the 
work  performed  under  them.  But  the  court  held  that  no 
€uflicient  ratification  appeared  upon  a  proper  construction  of 
the  statutes  relied  on. 

We  have  no  doubt  that  Congress  possessed  the  power  to 
waive  all  irregularities  in  the  form  and  execution  in  the  con- 
tracts, and  that  the  power  resided  with  Congress  alone. 

In  Mattingly's  Case,  97  U.  S.,  690,  the  court  says:  "Ii 
Congress  had  power  to  commit  to  the  Board  of  Public  Works 
the  duty  of  making  the  improvement  and  to  prescribe  that 
the  assessments  should  be  made  in  the  manner  in  which 
they  were  made,  it  had  the  power  to  ratify  the  act  it  might 
have  authorized.  *  *  It  may,  therefore,  cure  irregularities 
and  confirm  proceedings  which,  without  the  confirmation, 
would  be  void,  because  unauthorized,  provided  such  confirma- 
20 
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tioD  does  not  interfere  with  intervening  rights.  Judge- 
Cooley,  in  view  of  the  authorities,  asserts  the  following  ruler 
"  If  the  thing  wanting,  and  which  failed  to  be  done,  and 
which  constitutes  the  defect  in  the  proceeding,  is  something,, 
the  necessity  for  which  the  legislature  might  have  dispense<l 
with,  by  prior  statute,  then  it  is  not  beyond  the  power  of 
the  legislature  to  dispense  with  it  by  subsequent  statute; 
and  if  the  irregularity  consists  in  doing  some  act,  or  in  the 
mode  or  manner  of  doing  some  act  which  the  legislature? 
might  have  made  immaterial,  by  prior  law,  it  is  equally  com- 
petent to  make  the  same  immaterial  by  subsequent  law.'^ 
Cooley  Const.  Lim.,  871. 

Has  Congress  exercised  this  power  of  ratification  in  the- 
statutes  referred  to? 

On  the  20th  of  June,  1874,  after  the  completion  of  the- 
greater  part  of  this  work,  Congress  again  changed  the  form 
of  the  District  government  and  substituted  three  Commis- 
sioners as  the  governing  power  of  the  District,  in  place  of 
the  governor  and  legislative  assembly.  In  the  second  section 
of  this  act,  among  the  enumeration  of  powers  of  the  new 
officials,  they  were  authorized  to  apply  the  taxes  and  other 
revenues  of  the  District  to  the  payment  of  "debts  due  to- 
laborers  and  employees  of  the  District  and  Board  of  Public 
Works;"  and  they  were  forbidden  to  incur  obligations^ 
except  for  designated  objects,  one  of  which  is  declared  to  be 
"  the  protection  or  preservation  of  improvements  existing,, 
or  commenced  and  not  completed  at  the  time  of  the  passage 
of  this  act." 

By  the  sixth  section  it  was  made  the  duty  of  the  Comp- 
trollers of  the  Treasury,  who  were  thereby  "  constituted  a 
board  of  audit,  to  examine  and  audit  for  settlement  all  the 
suspended  and  floating  debt  of  the  District  of  Columbia 
and  of  the  Board  of  Public  "Works,  hereinafter  specified,, 
namely,  Jirsty  the  debt  evidenced  by  sewer  certificates  j 
secondly  J  the  debt  purporting  to  be  evidenced  and  ascertained 
by  certificates  of  the  auditor  of  the  Board  of  Public  Works; 
thirdly  J  the  debt  evidenced  by  the  certificate  of  the  auditor 
and  Comptroller  of  the  District  of  Columbia;  fourthly^  claims 
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existing  or  hereafter  created,  for  which  no  evidence  of 
indebtedness  has  been  issued,  arising  oat  of  contracts,  written 
or  oral,  made  by  or  on  behalf  of  the  Board  of  Public  Works; 
Jifihlj/y  claims  for  which  no  evidence  of  indebtedness  has 
been  issued  arising  out  of  contracts,  written  or  oral,  made 
bj  or  on  behalf  of  the  District  of  Columbia;  sixthly y  all 
claims  for  private  property  taken  by  the  Board  of  Public 
Works  from  the  avenues,  streets  and  alleys  of  the  cities  of 
Washington  and  Georgetown;  and,  sevenJihlyy  all  unadjusted 
claims  for  damages  that  may  have  been  presented  to  the 
Board  of  Public  Works  pursuant  to  an  act  of  the  legislative 
assembly  of  the  District  of  Columbia,  "  entitled  an  act,"  &c. 
And  the  section  proceeds  to  direct  the  board  of  audit  to 
issue  to  each  claimant  a  certificate  signed  as  therein  specified, 
^'  stating  the  amount  found  to  be  due  to  each  and  on  what 
account."  And  the  board  of  audit  is  further  required  to 
examine  and  accurately  ascertain  the  indebtedness  of  the 
District,  and  to  report  the  result  of  their  investigations  to 
Congress. 

Section  7  authorizes  the  issuing  of  what  are  known  as  the 
8.65  bonds  of  the  District,  which  are  to  be  exempt  from 
taxation  by  federal  statute  or  municipal  authority,  and  the 
faith  of  the  United  States,  it  was  declared,  was  thereby 
pledged  that  the  interest  should  be  punctually  paid  upon 
said  bonds,  and  a  sinking  fund  provided  for  their  redemp- 
tion— the  bonds  to  be  registered  in  the  office  of  the  Register 
of  the  Treasury  under  provision  to  be  made  by  the  Secretary 
of  the  Treasury.  This  section  contains  the  further  require- 
ment— "  the  sinking  fund  commissioners  are  hereby  author- 
ized to  exchange  said  bonds  at  par  for  like  sums  of  any  class 
of  indebtedness  in  the  preceding  section  of  this  act  named, 
including  sewer  taxes  or  assessments  paid,  evidenced  by  cer- 
tificates of  the  auditing  board  provided  for  in  this  act." 

We  think  the  provisions  of  this  statute  disclose  on  the 
part  of  Congress,  speaking  as  the  supreme  legislature  of  the 
District,  a  full  recognition  of  the  existence  of  the  seven 
classes  of  claims  enumerated  in  the  sixth  section,  and  a 
waiver  of  all  formal  objections  to  their  allowance.    Important 
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Treasary  officers  were  directed  to  examine  and  audit  these 
claims  ^^far  settlement  ;^^  to  issue  their  certificates,  stating 
the  amount  fouvd  to  be  due  to  each  and  on  what  account," 
and  to  tmnsmit  a  register  of  such  certificates  to  Congress 
and  to  the  comptroller  of  the  Dbtrict.  Any  person  compre- 
hended within  either  of  the  enumerated  classes,  although 
his  claim  might  be  informal  or  irregular,  was  entitled  to 
receive  a  certificate  for  the  amount  found  due  to  him,  and 
to  exchange  the  same  for  a  8.65  bond  for  the  security  of 
which  the  public  faith  of  the  nation  was  eflfectively  pledged. 
Indeed,  the  purpose  of  the  statute  plainly  was  to  assist  those 
whose  claims,  in  one  form  or  another,  were  obnoxious  to 
objection.  There  was  very  slight  necessity,  or  none,  for  any 
such  aid  to  those  whose  claims  were  in  all  respects  regular — ^it 
was  the  invalid  claims  alone  that  needed  the  aid  of  the  Con- 
gressional physician.  Among  the  enumerated  classes  were 
claims  upon  oral  contracts.  Such  contracts  were  expressly 
forbidden  by  the  organic  law,  which  pointed  out  with  pre- 
cision the  formalities  of  writing,  signing  and  filing  indispen- 
sable to  the  validity  of  all  contracts  of  the  District.  That 
these  requirements  were  mandatory  cannot  be  doubted  under 
the  decision  in  Clarke's  case,  and  their  omission  absolutely 
invalidated  the  claim.  And  yet  the  board  of  audit  was 
expressly  required  to  issue  their  certificates  for  the  amount 
found  to  be  due  upon  such  oral  contract,  and  the  claimants 
were  entitled  to  receive  the  guaranteed  bonds  in  lieu  of  these 
certificates.  Can  it  be  doubted  that  Congress  intended  to 
waive  the  want  of  writing  in  the  cases  referred  to?  In  our 
judgment  a  similar  waiver  was  designed,  of  whatever  other 
formalities  might  appear  on  presentation  in  all  other  claims 
described  in  the  sixth  section  of  the  act  of  1874;  and  claims 
like  those  of  the  plaintiff  were  comprehended  in  the  enumer- 
ation iu  that  section.  This  construction  derives  great 
support  from  the  provision  in  the  second  section,  authorizing 
the  Commissioners  to  apply  the  revenues  to  the  payment  of 
debts  due  to  laborers  and  employees,  and  to  incur  obliga- 
tions to  preserve  and  protect  improvements  not  yet  completed. 
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without  reference  to  whether  the  work  was  performed  under 
formal  contracts  or  not. 

The  Supreme  Court  has  considered  the  sufficiency  and 
eft'ect  of  Congressional  recognition  or  waiver  of  fornaal 
objections  to  claims  against  the  District  in  Mattingly's  Case, 
before  referred  to.     97  U.  S.,  657. 

The  District  authorities  had  undertaken  to  collect  certain 
sewer  assessments,  for  work  done  under  the  direction  of  the 
Board  of  Public  Works.  Mattingly  and  his  co-complainants 
insisted  that  the  assessments  were  attended  by  such  numerous 
and  fatal  defects  and  omissions  that  they  were  illegal  and 
void  and  incapable  of  enforcement;  and  such  was  the  decision 
of  this  court  in  general  term.  But  the  Supreme  Court 
declined  to  inquire  whether  these  objections  were  well 
founded,  because,  as  they  said,  Congress  by  subsequent  law 
had  directed  the  Commissioners  of  the  District  to  enforce 
the  collection  of  all  assessments  for  special  improvements  as 
charges  upon  the  property  benefitted;  and  had  also  author- 
ized their  revision  and  correction.  "  The  meaning  of  this 
act,"  says  the  court,  "  is  not  to  be  mistaken.  It  was  prac- 
tically a  confirmation  of  what  the  Board  of  Public  Works 
had  done.  It  is  not  to  be  conceded  that  Congress  ordered 
the  collection  of  assessments  which  it  regarded  as  illegal. 
We  are,  therefore,  of  the  opinion  that  the  assessments  have 
been  ratified  by  Congress." 

So,  in  our  judgment,  "  it  is  not  to  be  conceded  that  Con- 
gress authorized  the  issue  of  certificates  and  their  exchange 
for  bonds  guaranteed  by  the  nation,  in  settlement  of  claims 
which  it  regarded  as  illegal."  We  think  the  evidence  of 
ratification  of  informal  claims,  by  the  act  of  June,  1874,  was 
much  more  explicit  than  that  aflbrded  by  the  statute  which 
the  Supreme  Court  regarded  as  sufficient  in  Mattingly's  Case. 

It  was  suggested  that  even  if  evidence  of  Congressional 
ratification  or  confirmation  could  be  gathered  from  the  act 
of  1874,  still  its  curative  effect  was  designed  only  to  be  in 
force  while  the  scheme  of  the  act  was  pursued,  and  that  the 
former  informalities  became  eflfective  if  the  claims  were  pre- 
sented elsewhere  than  before  the  Board  of  Audit.     But  in 
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our  opinion  that  waiver  once  established  remained  in  fall 
force  for  all  time,  everywhere,  as  against  whatever  infor- 
malities the  statute  designed  to  hold  as  immaterial. 

The  rulings  of  the  learned  judge,  which  we  have  thus  felt 
obliged  to  dissent  from,  excluded  from  the  jury  the  consider- 
ation of  four  of  the  contracts  declared  upon,  and  so  seriously 
affected  the  plaintiiF's  presentation  of  his  case,  that  we  have 
no  alternative  but  to  reverse  the  judgment  below  and  remand 
this  cause  for  a  new  trial. 

We  desire  particularly  to  say  that  we  have  no  purpose  to 
pass  upon  the  sufficiency  of  the  defense,  that  all  the  plaintiiF 
claims  has  been  settled  by  submission  and  award,  and  that 
the  plaintiff  has  been  overpaid  for  all  work  he  has  done  for 
the  District. 

Finding  the  serious  error  we  have  been  considering,  it  is 
unnecessary  to  express  further  our  views  upon  such  of  the 
remaining  questions  as  have  been  presented  to  the  court  in 
proper  form. 

Judgment  reversed  and  cause  remanded  for  new  trial. 
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John  E.  Kendall  vs.  Wilson  Gricb  et  al. 

At  Law  No.  21,823. 

<  Decided  Not.  21, 1881. 

I  The  Chibp  Justiob  and  Jattioes  Haokbb  and  Jambs  Bitting. 

1 .  The  engagement  of  a  surety  cannot  be  enlarged  or  varied  withoat  his 
consent :  thus,  defendants  were  sureties  on  an  appeal  bond,  con- 
ditioned to  pay  intervening  damages  and  costs.  Afterwards  the 
principal  confessed  judgment  on  the  plaintiff  agreeing  to  stay  execu- 
tion for  thirty  days ;  all  this  without  the  knowledge  or  consent  of  the 
sureties. 

^elcL  That  giving  stay  of  execution  on  the  judgment,  without  the 
consent  of  the  sureties  discharged  them. 

The  Case  is  stated  in  the  opinion. 

R.  Ross  Perry  for  plaintift*. 

E.  A.  Newman,  for  defendants,  cited  the  following 
authorities : 

4  Wash.  C.  C.,620;  7  Cowen,  48;  18  Wend.,  72;  8  Johns., 
528;  1  Johns.  Cas.,  28;  23  Barb.,  481;  De  Golyar  on  Prin. 
A  8ur.,  860,  407;  2  Ves.,jr.,  540;  8  Wash.  C.  C,  70;  28  111., 
62;  5  Gill  &  J.,  844;  6  Pet.,  250;  2  Swanst.,  198;  6  Ala., 
718;  1  Stew.  (Ala.),  262;  8  Bibb,  467;  8  Denio,  878;  1 
Oall.  ( Va.),  15;  1  Munf.,  269;  2  Rand.,  883;  5  Ohio,  208;  6 
lb.,  17;  7  Johns.,  881;  1  Paine,  806. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  Kendall  against  the  defendants, 
who  were  sureties  upon  the  following  bond  signed  by  Benja- 
min Thompson  and  themselves: 

**  Know  all  men  that  we,  Benjamin  Thompson,  and  Wilson 
<Jrice,  and  Dennis  Wallace,  of  the  District  of  Columbia, 
are  held  and  firmly  bound  unto  John  E.  Kendall  in  the  just 
and  full  sum  of  $200,  to  the  payment  of  which,  &;c.,  &;c. 
Sealed  with  our  seals  and  dated  the  14th  day  of  December, 
A.  D.  1878. 

"  Whereas,  in  a  suit  instituted  under  the  provisions  of  the 
act  of  Congress,  approved  July  4, 1864,  entitled,  ^  an  act  to 
regulate  the  proceedings  in  cases  between  landlords  and 
tenants  in  the  District  of  Columbia,'  before  C.  S.  Bundy, 
and  transferred  to  Sam.  M.  Wilcox,  justice  of  the  peace 
in  and  for  the  District  of  Columbia,  by  John  £.  Kendall^ 
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against  the  said  Benjamin  Thompson,  to  recover  possession 
of  the  premises  described  in  the  complaint  filed  in  said  suit^ 
the  said  defendant  pleads  title  in  himself.  Now  the  con* 
dition  of  the  above  obligation  is  such  that  if  the  said 
Benjamin  Thompson  shall  pay  to  the  said  John  E.  Kendall 
all  intervening  damages  and  all  reasonable  intervening  rent 
for  said  premises,  and  all  costs  adjudged  against  him  in  the 
Supreme  Court  of  the  District  of  Columbia,  then  the  above 
obligation  to  be  null  and  void^  otherwise  to  be  and  remain 
in  full  force  and  virtue  in  law." 

At  the  trial  the  plain tiif  oflfered  the  bond  and  evidence^ 
and  proved  that  in  the  suit  described  in  the  bond  (Kendall 
vs.  Thompson,  at  law,  No.  20,817)  in  the  circuit  court,  judg- 
ment had  been  entered  for  the  plaintiflT,  the  landlord,  against 
Thompson,  the  tenant,  for  possession  of  the  premises  referred 
to,  and  also  for  $175  damages  and  intervening  rent  and  costs;, 
and  that  a  fi.  fa.  had  been  issued  upon  the  judgment  and 
returned  nulla  bona^  and  there  rested. 

The  defendant  then  oifered  to  prove  that  on  the  17th  of 
February,  1880,  the  said  landlord  and  tenant  suit  was  on  the 
assignment  for  trial  in  the  circuit  court,  and  the  pj^rties  were 
ready  with  their  witnesses,  but  it  was  probable  that  said 
case  would  not  be  reached  for  trial  for  several  days;  that 
said  Kendall  and  said  Thompson  on  said  day  entered  into  a' 
parol  agreement  whereby  in  consideration  that  the  said 
Thompson  would  confess  judgment  to  the  said  Kendall  for 
the  possession  of  the  real  estate  and  the  sum  of  $175,  as 
intervening  rent  and  damages,  he,  the  said  Kendall,  would 
stay  execution  on  said  judgment  for  the  period  of  thirty  days 
from  its  date;  that  Thompson,  in  pursuance  of  said  agree- 
inent,  then  and  there  confessed  judgment  for  possession  and 
$175,  and  said  Kendall  did  there  and  then  cause  to  be  entered 
a  stay  of  execution  upon  the  judgment  for  thirty  days;  but 
the  plaintiff  objected  to  the  admissibilitj'^  of  said  testimony^ 
and  the  court  overruled  the  objection  and  allowed  the  wit- 
ness to  testify  to  the  facts  set  out  in  said  offer,  and  the 
witness  did  so  testif}'. 

The  plaintiff  excepted. 
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And  the  defendants  further  proved  that  neither  of  them 
knew  of  this  agreement  or  consented  to  the  stay  of  execution. 

The  court  instructed  the  jury  that  if  they  found  from  the 
evidence  that  the  stay  of  execution  was  entered  under  such 
agreement  without  the  knowledge^  consent,  or  acquiescence 
of  the  defendants,  the  present  action  against  them  as 
sureties  could  not  be  sustained.  The  verdict  was  for  the 
defendants. 

The  propriety  of  these  rulings  is  the  matter  for  our  deter- 
mination. 

The  general  principle  is  perfectly  familiar,  that  if  a 
creditor,  by  a  binding  agreement,  made  without  the  knowl- 
edge or  consent  of  a  surety,  gives  time  to  the  principal 
debtor  by  enlarging  the  period  of  payment  mentioned  in  the 
contract  under  which  the  surety  has  agreed  to  become  bound* 
such  enlargement  of  time  discharges  the  surety  from  all 
further  liability  upon  the  contract.  And  a  stay  of  executiou 
upon  a  judgment  against  principal  and  surety,  without  the 
assent  of  the  surety,  is  such  a  giving  of  time  as  discharges 
the  surety.  State,  use  of  Barber,  vs.  Hammond,  6  G.  &  J.j. 
168;  Bank  vs.  Hoge,  6  Ohio,  17;  Mayhew  vs.  Luckett,  2 
Swanst.,  198. 

The  engagement  of  the  surety  is  not  to  be  enlarged  or 
'varied  without  his  consent.  Any  agreement  to  do  so  by  the 
creditor  is  an  attempt  on  his  part  to  make  for  the  surety  a 
new  contract  to  which  he  never  assented.  The  time  of  pay- 
ment may  be  quite  as  important  a  consideration  to  the  surety, 
as  the  amount  he  has  promised  conditionally  to  pay.  He 
may  have  agreed  to  become  responsible,  because  he  then  had 
in  his  possession  property  of  the  principal  debtor  sufficient 
to  indemnify  him  against  loss.  "When  the  time  fixed  in  the 
contract  has  passed  without  notification  to  him  of  the  default 
of  the  principal,  he  may  naturally  suppose  his  liability  to  be 
at  an  end,  and  thus  release  the  means  of  reimbursement,  to  hia 
ultimate  loss,  if  the  changed  contract  is  subsequently  enforced 
against  him.  Again,  the  surety  has  the  right,  on  payment 
of  the  debt,  to  be  subrogated  to  all  the  rights  of  the  creditor, 
and  to  proceed  at  once  to  collect  it  from  the  principal;  but 
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if  the  creditor  ha8  tied  his  own  hands  from  proceeding 
promptly,  by  extending  the  time  of  collection,  the  hands  of 
the  surety  will  equally  be  bound;  and  before  they  are  loosed, 
by  the  expiration  of  the  extended  credit,  the  principal  debtor 
may  have  become  insolvent  and  the  right  of  subrogation 
rendered  worthless. 

It  is  also  well  settled  that  it  is  unimportant  whether  the 
extension  given  has  actually  proved  prejudicial  to  the  surety 
or  not.  The  rule  we  have  stated  is  quite  independent  of  the 
event,  and  the  fact  that  the  extension  granted  promised  to 
be  beneficial  to  the  surety  would  give  no  right  to  the  creditor 
to  change  the  terms  of  the  contract  without  the  knowledge 
or  consent  of  the  guarantor. 

The  plaintiff  insists  that  the  present  case  is  not  within  the 
operation  of  these  principles,  because  the  alleged  giving  of 
time  was  not  upon  the  bond  sued  on,  but  upon  another  indebt- 
edness, ripened  into  judgment,  to  which  tl^  surety  was  no 
party. 

The  purpose  in  giving  the  bond  was  to  secure^the  payment 
of ''  all  intervening  damages  and  all  reasonable  intervening 
rent "  that  might  be  adjudged  against  the  principal  obligor. 
The  obligation  to  pay  the  judgment  was  the  only  liability 
created  against  the  surety,  and  this  was  adopted  into  the 
bond.  If  that  should  be  paid  by  the  principal,  the  surety  of 
course  would  be  discharged.  It  would  scarcely  be  gravely 
contended  that*the  surety  would  remain  bound  if  the  creditor 
had  formally  released  the  principal  from  the  judgment,  out 
and  out.  Interference  with  the  judgment  in  either  of  these 
respects,  would  certainly  discharge  the  surety,  and  yet  such 
would  not  be  the  case  if  the  contention  of  the  plaintiff  were 
to  be  sustained*  for  it  could  equally  be  insisted  with  respect 
to  these  acts  of  the  principal  that  they  took  place  in  a  case 
to  which  the  surety  was  ho  party.  The  judgment  was  in  fact 
incorporated  in  the  bond,  and  whatever  operated  to  release 
the  judgment,  in  this  respect,  operated  to  exonerate  the 
surety.  Such  a  proposition  as  that  contended  for  by  the 
plaintiff*  has  never  been  considered  as  a  proper  construction 
of  the  law  and  we  have  been  referred  to  no  authorities  in  its 
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stipport.  It  is  not  always  easy  to  find  decisions  in  opposition 
to  clearly  untenable  positions,  bat  we  will  refer  to  two  cases 
where  the  point  was  met  and  overruled.  In  Smith  vs.  Slid- 
dler,  8  Pittsburg  Sep.,  550,  a  suit  was  brought  upon  a  bond, 
conditioned  like  that  in  the  present  case  to  secure  the  pay- 
ment of  a  claim  therein  described,  to  which  the  surety  to  the 
bond  was  no  party.  The  creditor  gave  a  stay  of  execution 
of  ninety  days  on  the  judgment  recovered  upon  the  cause  of 
action  designed  to  be  secured  by  the  bond,  without  the 
assent  of  the  surety  to  the  bond.  The  court  held  that  the 
legal  presumption  was  the  surety  was  prejudiced  by  the 
delay — that  as  the  creditor,  by  giving  the  stay  of  execution 
had  tied  his  own  hands,  he,  by  that  act,  disabled  the  surety 
from  proceeding  to  enforce  his  right  of  subrogation,  and 
having  this  changed  the  contract  without  authority^  the 
surety  stood  discharged.  To  the  same  effect  is  the  decision 
in  Ren  vs.  Kirk,  18  Hunn,  210. 

We  think  the  rulings  held  were  correct,  and  they  are 
affirmed. 
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The  United  States,  Ex  Rel.  The  Wilcox  &  Qibbs  Sewing 

Machine  Company, 

vs. 

E.  M.  Marble. 

At  Law.    No.  22,947. 

5  Decided  November  80, 1881. 

}  The  Chief  Justick  and  Justices  Wtlib  and  Jambs  sitting. 

1.  The  several  acts  of  Congress  regarding  the  registration  of  prints 
designed  to  be  used  as  labels,  do  not  exclude  from  registration  a 
label  containing  matter  whicti  might  be  registered  as  a  trade-mark^ 
nor  does  the  fact  that  a  label,  bearing  such  distinguishing  marlcs  as 
entitle  it  to  registration  as  a  trade-mark,  exclude  it  from  registration 
as  a  label  if  the  owner  desires  it  to  be  registered  as  such  ;  whether 
the  Commissioner  of  Patents  is  to  regard  it  as  the  one  or  the  other^ 
depends  wholly  upon  the  will  of  its  proprietor. 

2.  The  owner  of  a  label  entitled  to  registration  under  the  law  made 
application  to  the  Commissioner  of  Patents  for  its  registration^ 
applicant  had  complied  with  all  the  requirements  of  the  law,  but  the 
examiner  in  charge  of  that  department  of  the  Patent  Office  rejected 
the  application  on  the  ground  that  the  label  was  not  of  the  class 
entitled  to  registration,  whereupon  applicant,  instead  of  appealing  to 
the  Commissioner  of  Patents,  as  he  might  have  done,  petitioned  this 
court  for  a  mandamus  to  compel  the  Commissioner  to  register  the 
label,  the  Commissioner,  in  his  answer  to  the  rule  to  show  cause ^ 
recited  the  facts  of  the  failure  of  the  applicant  to  appeal  to  the 
Commissioner  from  the  examiner^s  decision,  but  at  the  same  time 
approved  of  and  endorsed  the  reasons  of  the  examiner  for  refusing  to 
register  the  label. 

Heldy  That  a  peremptory  mandamus  to  register  the  label  should  issue^ 
and  so  ordered. 

STATEMENT  OF  THE  CASE. 

This  was  an  application  for  mandamus  against  the  Com- 
missioner of  Patents,  which  was  ordered  to  be  heard  in  the 
General  Terra  in  the  first  instance. 

The  petition  sets  forth  that  the  relator,  a  corporation  un- 
der the  laws  of  the  State  of  jSTew  York,  had,  on  or  about  the 
8d  day  of  May,  1881,  made  application  under  the  act  of 
Congress  approved  June  18th,  1874,  entitled  "An  act  to 
amend  the  law  relating  to  patents,  trade-marks  and  copy- 
rights," to  the  Commissioner  of  Patents,  for  the  registration 
of  a  label  designed  to  be  used  for  hosiery  or  other  knit  goods 
made  in  accordance  with  certain  improvements  for  which  it 
had  obtained  Letters-Patent  of  the  United  States,  and  had 
paid  to  the  said  Commissioner  the  sum  of  six  dollars,  the 
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fee  required  by  law  in  such  cases,  and  that  thereupon  it  be- 
came the  duty  of  said  Commissioner,  under  the  said  act  of 
Congress,  to  cause  said  label  to  be  registered  ;  yet  the  said 
Commissioner  had  refused  to  register  said  label  or  cause  the 
same  to  be  registered,  to  the  great  injury  of  relator,  &c. 

The  petition  concluded  with  a  prayer  that  an  alternative 
writ  of  mandamus  be  issued  directed  to  said  Commissioner, 
commanding  him  to  cause  said  label  to  be  registered,  or  show 
cause  for  his  refusal  so  to  do. 

The  writ  having  issued,  the  answer  of  respondent  was  as 
follows : 

"  The  respondent,  E.  M.  Marble,  Commissioner  of  Patents, 
makes  return  to  the  order  of  the  honorable  the  Supreme 
Court  of  the  District  of  Columbia,  in  the  above-entitled 
matter,  to  show  cause  why  a  writ  of  mandamus  should  not 
issue  against  him  as  prayed  by  the  relator,  as  follows : 

"  It  appears  by  the  records  and  files  of  this  Office  that  on 
May  3, 1881,  the  relator  filed  an  application  for  the  regis- 
tration of  what  it  alleged  to  be  a  label,  paying  the  fee  of  six 
dollars,  the  amount  required  by  law  for  the  registration  of 
labels ;  that  on  the  6th  of  the  same  month  applicant  was 
notified  by  the  examiner  having  charge  of  the  registration 
of  labels  that  the  monogram  formed  of  the  letters  W  and  G, 
forming  part  of  the  alleged  label,  could  not  be  registered 
because  it  amounted  to  a  trade-mark ;  that  subsequently,  and 
on  the  10th  of  the  same  month,  Mr.  PoUok,  the  attorney  of 
said  corporation,  having  filed  his  power  of  attorney,  requested 
to  be  advised  on  what  ground  the  label  was  rejected,  stating 
that  the  same  was  a  label  and  not  a  trade-mark ;  and  that 
on  the  14th  of  the  same  month  the  said  examiner  again 
informed  applicant,  through  its  attorney,  that  the  applica- 
tion could  not  be  allowed  for  the  reasons  given  in  his  former 
letter. 

"  It  will  thus  be  seen  that  all  action  taken  in  the  Office  upon 
the  application  of  the  relator  was  by  the  examiner  having 
charge  of  applications  for  the  registration  of  labels. 

"  While  it  is  true  that  the  Commissioner  of  Patents  is 
charged  with  the  transaction  of  all  business  done  in  the 
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Patent  Office,  it  is  also  true  that  he  cannot  and  does  not 
know  of  the  pendency  of  individual  applications  except  such 
as  are  brought  to  his  attention  on  appeal  or  by  inquiry  for 
instruction  by  examiners. 

'^  The  first  actual  knowledge  that  the  respondent  had  of  the 
pendency  of  the  application  in  question  was  the  service  upon 
him  of  the  order  to  show  cause  why  the  writ  of  mandamus 
shall  not  issue  compelling  him  to  register  applicant's  alleged 
label. 

^'  The  practice  of  the  Office  allow  parties  whose  applications 
are  rejected  by  examiners  to  have  the  decisions  of  the  exam- 
inera  rejecting  such  applicatiouB  reviewed  on  appeal  by  the 
Commissioner.  No  appeal  of  this  kind  was  taken  by  appli- 
cant although  its  attorney,  at  least,  must  have  known,  and 
did  know  what  the  practice  of  the  Office  in  such  cases  is. 

"  It  is  respectfully  submitted,  therefore,  that  the  application 
for  a  writ  was  premature,  for  the  reason  that  the  respondent 
should  not  be  called  upon  to  show  cause  why  such  writ  should 
not  issue  until  the  case  or  matter  which  the  relator  complains 
of  has  been  brought  to  his  personal  attention. 

'^It  cannot  be  said  that  applicant's  petition  has  been  denied 
by  the  Commissioner  of  Patents,  in  view  of  the  practice  of 
the  Office,  until  the  Commissioner  has  some  personal  knowl- 
edge of  his  application,  and  while  applicant  has  a  remedy  in 
the  Office  for  the  correction  of  what  he  believes  to  be  erro- 
neous action,  he  has  no  ground  to  ask  for  the  intervention 
of  this  court  by  writ  of  mandamus  to  compel  an  officer  to 
do  what  upon  application  to  that  officer  might  have  been 
done. 

"  For  further  answer,  I  respectfuUj'  submit  that  the  Com- 
missioner of  Patents  must  determine  what  is  and  what  is 
not  proper  subject-matter  for  registration  as  a  label. 

"  The  statute  says:  *  There  shall  be  paid  for  recording  the 
title  of  any  print  or  label,  not  a  trade-^mark,  six  dollars,  which 
shall  cover  the  expense  of  furnishing  a  copy  of  the  record^ 
under  the  seal  of  the  Commissioner  of  Patents,  to  the  party 
entering  the  same.  The  statute  also  prescribes  that  a  fee  of 
twenty-five  dollars  shall  be  paid  for  the  registration  of  a 
trade-mark. 
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^^It  becomes  necessary,  therefore,  in  each  and  every  case  for 
the  officer  whose  duty  it  is  to  receive  and  register  labels  and 
trade-marks,  to  determine  upon  the  receipt  of  such  applica- 
tions whether  they  belong  to  one  or  the  other  class,  and 
upon  such  determination  to  require  the  payment  of  the  fee 
which  the  law  prescribes. 

^^  Such  has  been  the  practice  of  this  Office  since  the  passage 
of  the  laws  providing  for  the  registration  of  trade-marks 
and  of  labels. 

^'A  trade-mark  is  defined  by  Webster  to  be  :  ^^  A  distin- 
guishing mark  or  device  used  by  a  manufacturer  on  his 
goods  or  labels,  the  legal  right  in  which  is  recognized  by 
law."  A  label  is  defined  to  be  :  '^  First,  a  tassel  ;  second,  a 
narrow  slip  of  silk,  paper,  parchment,  &c.,  affixed  to  anything 
denoting  its  contents,  ownership,  and  the  like,  as  the  label 
of  a  bottle,  or  a  package  ;  third,  a  ribbon  or  silk,  a  slip  of 
paper,  parchment,  &c.,  attached  to  a  diploma  or  legal  docu- 
ment to  hold  the  appended  seal ;  fourth,  any  paper  annexed 
to  a  will  by  way  of  addition,  as  a  codicil." 

^^It  must  be  presumed  that  Congress  in  passing  the  laws 
providing  for  the  registration  of  trade-marks  and  labels  in- 
tended that  certain  fees  should  be  paid  for  the  registration 
of  what  was  then  known  and  recognized  as  labels  and  as 
trade-marks.  It  is  not  competent  for  a  party  to  state  that 
this  or  that  is  a  label,  and  this  or  that  is  a  trade-mark,  and 
thus  determine  its  character. 

"  Whether  it  is  a  label  or  whether  it  is  a  trade-mark  must 
be  determined  by  the  definition  which  has  been  given  and 
accepted  everywhere  as  clearly  and  fully  covering  the  mean- 
ing of  those  words. 

^^  The  action  taken  by  the  examiner  in  this  case  was  in  ac- 
cordance with  the  well-settled  rulings  and  decisions  of  the 
Office.  He  refused  to  allow  applicant  to  register  as  a  label 
subject-matter  clearly  and  undeniably  included  within  the 
definition  of  a  trade-mark,  as  he  would  have  denied  the 
registration  of  any  application  for  a  trade-mark  of  subject- 
matter  properly  registrable  as  a  label. 

"  I  submit  that  the  writ  should  be  denied  for  the  following 
reasons : 
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''First.  Because  the  registration  of  the  alleged  label  has 
never  been  denied  by  the  respondent. 

'•Second.  Because  the  alleged  label  contains  subject-matter 
clearly  registrable  as  a  trade-mark,  and  therefore  not  regis- 
trable under  the  statute  as  a  label. ' 

*'E.  M,  Marble, 
"  Commissioner  of  Patents.^^ 

A  report  of  the  examiner  having  charge  of  the.  registra- 
tion of  labels,  addressed  to  the  Commissioner,  giving  his 
reasons  for  refusing  to  register  the  label,  accompanied  the 
foregoing  answer,  and  was  as  follows  : 

"  Sir  :  In  the  matter  of  the  application  of  the  Wilcox  & 
Gibbs  Sewing  Machine  Co.  for  registration  of  a  label ; 
wherein  on  petition  of  A.  Pollok,  esq.,  a  rule  to  show  cause 
why  registration  has  been  refused  by  the  Office  has  been  is- 
sued by  the  Supreme  Court  of  the  District  of  Columbia, 
and  referred  to  me  by  yourself  for  report  as  to  the 
examiner's  action  on  the  case  ;  1  have  the  honor  to  report : 

''  On  the  3d  of  May,  1881,  the  above-named  company  duly 
filed  an  application  for  the  registration  of  a  label  for  hosiery, 
paying  the  fee  of  six  dollars  required  by  law.  On  the  6th 
of  May  a  letter  was  written  to  applicant  (not  at  that  time 
represented  by  attorney)  in  which  they  were  informed  that 
the  monogram  formed  of  the  letters  W  &  G  forming  part 
of  the  alleged  label  could  not  be  registered  for  the  reason 
that  it  amounted  to  a  trade-mark. 

"  On  the  10th  of  May  Mr.  Pollok,  now  appearing  as  attor- 
ney for  the  applicant,  filed  an  argument  in  which  he  ques- 
tioned the  right  of  the  Office  to  determine  that  matter  pre- 
sented as  a  label  could  be  rejected  for  the  reason  given,  and 
advised  the  Office  that  the  label  was  not  a  trade-mark. 
The  examiner's  second  letter  merely  repeated  the  former 
action  citing  a  decision  of  the  Commisioner  in  support 
thereof. 

^*  The  case  having  been  twice  rejected  was  now  in  condition 
for  appeal  to  the  Commissioner  in  person,  the  usual  and 
recognized  recourse  in  label  cases  when  registration  has  been 


United  States  o.  Sewing  Machine  Co.  289 

refused  by  the  examiner,  but  the  record  shows  no  such  step 
taken  in  that  direction. 

"As  regards  the  merits  of  the  case  the  examiner  is  guided 
in  his  practice  by  former  decisions  based  upon  the  act  of 
•June  18, 1874,  by  which  the  OflSice  is  necessarily  governed. 

"This  act  distinctly  excludes  trade-marks  from  the  protec- 
tion it  was  designed  to  afford. 

"In  the  case  of  Simpson  &  Sons,  10  0.  G.,  333,  the  acting 
Conmiissioner  sustained  the  examiner  in  his  refusal  to  regis- 
ter a  label  in  which  the  arbitrary  word  word  "Eddystone" 
was  included.     He  says  : 

'Applicant  will  be  permitted  to  register  the  name  of  his 
firm,  their  place  of  business,  description  of  the  nature, 
<iuality,  and  quantity  of  his  parcels,  as  a  label ;  but  he  can- 
not be  allowed  to  claim  the  arbitrary  words  and  fanciful 
figures  mentioned  as  part  of  the  label.  These  should  be 
registered  as  a  trade-mark.^ 

"In  the  c2iseo{Ex  Parte  Thaddeus  Davids  &  Cb.;  16  0.  G., 
S4,  cited  in  examiner's  second  letter,  the  Commissioner  held 
that  'the  presence  in  a  label  of  matter  registrable  as  a 
trade-mark  excludes  the  whole  from  registration.' 

"  There  appears  never  to  have  been  any  question  in  the  Office 
that  a  monogram  such  as  that  shown  in  applicant's  fac 
simile  constituted  a  registrable  trade-mark. 

"  The  fact  that  from  time  immemorial  monograms  have 
been  regarded  as  trade-marks,  is  set  forth  in  Browne  on 
Trade-Marks,  paragraphs  15  and  262,  and  the  Office  practice 
has  been  in  accordance  with  this  doctrine. 

"The  examiner  cannot  find  that  it  has  ever  been  disputed, 
but  it  is  clearly  laid  down  in  Commissioner  M.'s  decision  in 
the  case  of  the  Dr.  Harter  Medicine  Co.,  July  29,  1879. 
This  was  an  appeal  from  the  examiner's  refusal  to  register  a 
trade-mark  in  which  certain  descriptive  matter  was  shown 
in  connection  with  a  monogram,  and  the  acting  commis- 
sioner said : 

^Applicant  may  amend  its  application  and  restrict   the 
trade-mark  to  the  monogram  and  shield.    The  balance  of  the 
label  should  be  registered  as  a  label,' 
21 
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"  With  the  doctrine  and  practice  so  cleariy  established,  as 
these  rulings  indicate,  there  has  never  been  any  room  for 
question  as  to  the  propriety  of  the  examiner's  action.  If 
applicant  deemed  it  erroneous,  it  was  so  because  the  decisions 
on  which  it  was  based  were  erroneous,  and  this  applicant  has 
an  opportunity  to  show  whenever  he  chooses  to  avail  him- 
self of  the  rehearing  by  the  Commissioner  in  person  to  which 
he  is  entitled. 

"  Respectfully  submitted, 

*^K  A.  Seely, 
^^Examiner  of  Trade- Mar ks.^^ 

A.  PoLLOK  argued  the  case  for  the  relator. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

■  The  relator  claims  the  right  to  have  its  label  registered 
in  the  Patent  Office,  as  a  label  designed  to  be  used  on  an 
article  of  manufacture,  under  the  act  of  June  18, 1874.  In 
order  to  asc^ain  the  intent  of  that  act  it  will  be  necessary 
to  refer  to  the  statutory  provisions  relating  to  the  same 
matter  existing  at  the  time  of  its  passage. 

Section  4937  of  the  Revised  Statutes  provided  as  follows : 
"  Any  person  domiciled  in  the  United  States  •  *  • 
who  intends  to  adopt  and  use  any  trade-mark  for  exclusive 
use  within  the  United  States,  may  obtain  protection  for  such 
lawful  trade-mark  by  complying  with  the  following  require- 
ments :  First.  By  causing  to  be  recorded  in  the  Patent 
Office  a  statement  specifying  the  names  of  the  parties  * 
*  *  who  desire  the  protection  of  the  trade-mark  ;  the 
class  of  merchandise,  and  the  particular  description  of  goods 
comprised  in  such  class,  by  which  the  trade-mark  has  been 
or  is  intended  to  be  appropriated;  a  description  of  the  trade- 
mark itself,  with  fac-similes  thereof,  showing  the  manner  in 
which  it  has  been  or  is  intended  to  be  applied  or  used,  and 
the  length  of  time,  if  any,  during  which  the  tmde-mark  has 
been  in  use.  Second.  By  making  payment  of  a  fee  of 
twenty-five  dollars,"  &c. 

Section  4939  excluded  from  the  class  of  registrable  trade* 
marks  any  mark  which  was  merely  the  name  of  a  person^  an- 
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accompanied  by  a  mark  sufficient  to  distinguish  it  from  the 
same  name  when  used  by  other  persons. 

The  sections  applied  to  trade-marks  which  were  in  the 
form  of  labels  bearing  distinguishing  marks. 

It  was  at  the  same  time  provided  by  section  4962  that — 

"  Any  citizen  of  the  United  States,  or  resident  therein, 
who  shall  be  the  author,  *  •  ♦  designer,  or  proprietor 
of  any  *  •  •  engraving,  cut,  print,  fcc,  shall,  upon 
complying  with  the  provisions  of  this  chapter,  have  the  sole 
liberty  of  printing,  •  *  *  publishing  *  *  and  vend- 
ing the  same." 

Sections  4956  and  4957  contain  the  provisions  referred  to, 
namely,  for  the  deposit  of  copies  and  the  recording  of  a 
description  of  such  engraving,  cut  or  print  in  the  office  of 
the  Librarian  of  Congress.  As  the  application  of  these 
sections  did  not  depend  upon  the  importance  of  the  print, 
they,  of  course,  included  prints  which  were  to  b^  used  merely 
as  labels. 

It  is  plain  that  these  contemporaneous  provisions  relating 
to  trade-marks  and  prints,  authorized  any  person  who  owned 
a  label  bearing  distinguishing  marks  to  have  it  recorded  in  the 
Patent  Office  as  a  trade-mark,  or,  if  he  preferred  to  do  so, 
to  have  it  registered  in  the  office  of  the  Librarian  of  Con- 
gress as  a  mere  print.  It  must  bear  such  distinguishing 
marks  in  order  to  be  admitted  to  record  as  a  trade-mark ; 
but  the  fact  of  bearing  them  did  not  exclude  it  from  registry 
as  a  print.  The  Librarian  of  Congress  had  no  discretion  to 
refuse  to  recognize  it  as  a  print,  because  it  could  be  recog- 
nized by  the  Commissioner  of  Patents  as  a  trade-mark. 
Whether  it  should  be  treated  as  the  one  or  the  other,  de- 
pended wholly  on  the  will  of  its  proprietor.  It  was  for  him 
to  determine  whether  he  would  adopt  it  as  his  trade-mark, 
and  whether  he  would  make  the  declarations  necessary  to 
that  end. 

When  the  registering  of  such  prints  as  were  designed  to 
be  used  as  labels  on  manufactures  was  transferred  from  the 
office  of  the  Librarian  of  Congress  to  the  Patent  Office,  by 
the  act  of  18th  of  June,  1874,  was  this  choice  of  the  owner 
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of  the  label  as  to  the  character  which  it  should  have,  and 
the  purposes  which  it  should  serve,  taken  away? 

The  first  action  of  that  act  provides  that  no  person  shall 
maintain  an  action  for  the  infringement  of  his  copyright  of 
any  book,  "  print,  cut,  engraving,"  &c.,  unless  he  shall  give 
notice  thereof  by  inscribing  upon  some  visible  portion  of 
«uch  book,  prints,  engraving,  certain  words.  The  third  sec- 
tion provides  :  "  That  in  the  construction  of  this  act,  the 
words  *  engraving,'  *  cut,'  and  ^  print/  shall  be  applied  only 
to  pictorial  illustrations  or  works  connected  with  the  fine 
arts.  And  no  prints  or  labels  designed  to  be  used  for  any 
other  article  of  manufacture  shall  be  entered  under  the  copy- 
right law,  but  may  be  registered  in  the  Patent  Office.  And 
the  Commissioner  of  Patents  is  hereby  charged  with  the 
supervision  and  control  of  the  entry  or  registry  of  such 
prints  or  labels,  in  conformity  with  the  regulations  provided 
by  law  as  to  copyright  of  prints  ;  except  that  there  shall  be 
paid  for  recording  the  title  of  any  print  or  label  not  a  trade- 
mark, six  dollars,  which  shall  cover  the  expense  of  furnish- 
ing a  copy  of  the  record  under  the  seal  of  the  Commissioner 
of  Patents,  to  the  party  entering  the  same." 

After  the  passage  of  this  act  the  Commissioner  of  Patents 
was  charged  with  two  distinct  duties  relating  to  labels.  If  any 
person,  intending  to  adopt  a  particular  label  as  his  trade-mark, 
desired  to  obtain  protection  for  it,  the  Commissioner  was 
bound,  provided  it  bore  the  necessary  distinguishing  marks, 
to  cause  to  be  recorded  the  statement  of  the  owner  specify- 
ing the  facts  prescribed  by  the  statute.  He  was  now  required 
to  register  also  labels  which  were  not  trade-marks.  But  was 
he  clothed  with  power  to  control  the  entry  of  labels  so  far  as 
to  determine  that  a  label  which,  by  reason  of  its  distinguishing 
marks,  might  have  been  entered  as  a  trade-mark,  should  not 
be  admitted  to  registry  as  "  a  label  not  a  trade-mark?"  The 
only  reference  to  any  control  to  be  exercised  by  him,  is  found 
in  the  clause  which  provides  that  he  shall  have  "  control  of 
the  entry  or  registry  of  such  prints  or  labels,  in  conformity 
with  the  regulations  provided  by  law  as  to  copyright  prints." 
But  this  is  merely  the  same  control  which  has  been  exer- 
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cised  over  the  registering  of  these  labels,  as  copyright  prints, 
by  the  Librarian  of  Congress  by  authority  of  section  4948 
of  the  Revised  Statutes,  and  in  conformity  with  the  regula- 
tions found  in  sections  4956  and  4957  ;  and  such  control  did 
not,  as  we  have  already  said,  include  authority  to  exclude 
from  the  registry  any  particular  print  on  the  ground  that  it 
should  more  properly  be  entered  at  the  Patent  Office  as  a 
trade-mark.  Of  course,  then,  when  this  control  over  the 
registry  of  the  same  prints,  now  called  "labels  which  are 
not  trade-marks,"  was  transferred  to  the  Commissioner  of 
Patents,  it  had  only  the  same  limited  application,  and  did 
not  include  any  discretion  to  determine  whether  a  particu- 
lar label  should  be  classed  as  a  trade-mark  or  as  a  label  only. 
Congress  had  intended  to  take  away  from  the  owner  of  a 
label  his  former  right  to  determine  what  use  he  should 
make  of  it,  and  how  he  would  have  it  entered,  that  inten- 
tion would  have  been  plainly  expressed.  The  actual  inten- 
tion was  merely  to  change  the  place  of  registry.  When 
an  applicant  for  registry  complies  with  all  the  requirements 
of  the  lawful  regulations,  as  the  relator  appears  to  have 
done,  the  function  of  the  Commissioner  is  merely  minis- 
terial.   The  peremptory  writ  will  issue  accordingly. 
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Oscar  A.  Stbvbns,  Trustee, 

vs. 
Edmund  L.  Du  Barry  bt  al. 

At  Law.  No.  19,699. 

5  Decided  Nov.  H,  1881. 

i  The  Chibf  Justiob  and  Justices  Haonbb  and  JuoB  aittincr. 

Defendant,  having  been  sued  at  law  upon  a  promissory  note,  filed  a  bill 
in  equity  to  enjoin  the  suit,  on  the  ground  that  he  had  a  complete  de- 
fense in  equity,  by  reason  of  certain  credits  that  would  amount  to  a 
payment  of  the  note.  Subsequently,  and  before  the  hearing  in  equity, 
he  filed  a  plea  of  **  payment "  in  the  case  at  law.  A  final  decree  was 
afterwards  passed  dismissing  the  bill,  and  then,  on  the  trial  of  the  suit 
at  law,  the  plaintifi",  to  meet  the  defendants'  plea  of  payment,  offered 
in  evidence  the  decree,  and  asked  the  court  to  instruct  the  jury  that 
this  decree  closed  all  defense  as  to  any  alleged  payment  on  account  of 
the  note,  which  the  court  refused  to  do.  Held^  Error,  for  the  reason 
that  equity,  having  taken  jurisdiction  of  the  cause,  had  necessarily  gone 
into  the  condition  of  accounts  between  the  parties  to  ascertain  whether 
the  note  had  been  paid,  and,  if  paid  the  suit  at  law  would  have  been  en- 
joined. The  dismissal  of  the  bill  was,  therefore,  an  adjudication  by 
the  court  that  the  note  had  not  been  paid. 

The  Case  is  stated  in  the  opinion. 

DuRANT  &  HoRNOR  for  plaintiff. 

H.  O.  &  R.  Claughton  for  defendants. 

Mr.  Justice  James  delivered  the  opinion  of  the  court : 

This  was  a  suit  upon  a  promissory  note  to  recover  from  the 
defendants  a  balance  due  upon  it  of  $1,441.  About  a  month 
after  the  suit  was  instituted,  David  Pulman,  one  of  the  de- 
fendants, filed  a  bill  on  the  equity  side  of  this  court  for  an 
account,  &c.,  and  also  to  enjoin  the  proceeding  at  law  upon 
the  ground  that  he  had  a  complete  defense  in  equity  against 
any  recovery  upon  the  note.  Shortly  afterwards,  and  before 
the  hearing  of  the  equity  suit,  the  defendants,  in  order  that 
the  suit  at  law  might  not  go  by  default,  filed  a  number  of 
pleas  to  the  action  one  of  which  was  "  payment."  Before 
the  trial  of  the  case  at  law  the  equity  suit  for  an  injunction 
had  proceeded  to  a  final  decree  and  the  bill  been  dismissed.  To 
meet  the  plea  of  "payment  "the  plaintiff  offered  in  evidence 
the  record  and  decree  dismissing  the  bill  and  prayed  the  court 
to  instruct  the  jury  that  this  decree  closed  all  defense  as  to 
any  alleged  payment  on  account  of  the  note  sued  on.  Which 
prayer  the  court  refused  to  grant ;  and  one  of  the  questions 
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raised  before  us  is  whether  this  prayer  should  have  been 
granted  or  not.  We  think  that  it  should  have  been,  and  for 
these  reasons  it  was  disclosed  on  the  trial  that  several  persons 
had  purchased  from  Stevens  a  tract  of  land  lyiug  back  of 
•the  city  of  Alexandria^  to  be  used  as  a  brick  yard,  that  some 
of  these  persons  sold  out  to  others,  who,  by  special  contract, 
were  to  take  their  places,  and  to  make  the  same  payments 
which  they  were  bound  to  make.  Mr.  Pullman,  the  present 
-defendant,  by  a  written  contract,  took  the  place  of  one  of 
these  parties  as  to  one-third  of  this  purchase,  agreeing  to 
pay  whatever  that  person,  as  his  grantor,  had  agreed  to  pay. 
At  the  time  of  that  purchase  he  made  payment  of  $1,734, 
Now,  if  this  is  to  be  regarded  as  a  payment  upon  the 
present  note,  he  has  not  only  paid  the  balance  due  upon  it, 
but  has  largely  overpaid  it.  It  seems  to  have  been  deemed 
•uncertain  at  the  trial  whether  this  payment  of  $1,734  was 
not  made  in  a  prior  note,  for  there  were  two  promissory  notes 
given.  That  question  was  before  the  court  in  the  equity 
cause,  and  was  necessarily  adjudicated  when  the  court  dis- 
missed the  bill.  This  whole  transaction  was  set  out  in  that 
cause  ;  it  was  there  disclosed  that  Pullman  was  the  successor 
of  one  of  these  parties,  and  that  he  was  entitled  to  certain 
payments  under  his  contract.  He  had,  in  a  certain  condition 
of  the  aftairs  of  the  partnership,  a  right  to  a  salary  of  $1,000 
a  year,  and,  by  the  terms  of  the  same  contract,  he  was  en- 
titled to  have  his  share  of  the  profits,  which  were  in  the  hands 
of  this  plaintiff*,  credited  on  that  note.  In  his  bill,  he  did 
not  rely  on  the  payment  of  the  $1,734  as  paj^ment  on  this 
note  at  all,  but  set  up  as  a  defense  to  the  present  note,  his 
•character  as  an  interested  party,  claiming  to  have  his  share 
of  the  profits  which  were  retained,  as  has  been  stated,  cred- 
ited on  the  note.  The  decree  of  dismissal  necessarily  adju- 
dicated all  of  these  matters.  A  court  of  equity  was  asked 
to  enjoin  the  collection  of  this  note  on  the  ground  that  cer- 
tain credits  should  be  allowed ;  the  court  had  to  look  into 
the  condition  of  the  claim,  and  to  ascertain  how  this  $1,734 
was  to  be  applied.  That  is  to  say,  what  it  was  a  payment  of. 
Having  taken  jurisdiction  of  the  cause,  they  could  not  de- 
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termine  whether  certain  credits  would  satisfy  the  note^ 
without  ascertaining  the  exact  condition  of  the  account. 
And,  if  this  $1,734  was  to  be  a  credit  on  this  note^  the  courts 
having  taken  jurisdiction  in  the  cause  for  reasons  of  equitable 
defense,  would  be  obliged  to  apply  this  sum  as  a  payment^ 
and  instead  of  dismissing  the  bill,  enjoin  the  suit.  The  fact 
that  they  did  not  enjoin  the  suit  adjudicates  the  question 
that  the  $1,784  was  not  a  payment  on  this  note.  Looking 
at  the  papers,  we  have  satisfied  ourselves  entirely  as  to  the- 
true  character  of  that  payment.  It  is  there  fully  explained 
that  Pullman  boaght  a  one-third  interest,  and  undertook  to 
reimburse  his  vendor  for  what  he  had  already  paid,  and  to- 
take  his  place.  He  had  to  make  two  payments,  one  to  the 
vendor,  of  what  he  had  laid  oA,  and  the  other  to  make  up- 
what  he  was  yet  owing,  for  it  appears  that  his  vendor  still 
owed  on  a  prior  note  $1 ,784,  and  that  sum  he  paid  on  the 
part  of  his  vendor  (and  the  rest  on  his  own  behalf)  paying^ 
it  to  the  plaintiffs  on  account  of  the  accruing  debt  of  hi& 
vendor.  It  was  thus  not  a  payment  to  the  plaintift*  on  his. 
own  account,  but  on  the  account  of  his  vendor,  and  is  not 
entitled  to  be  treated  as  a  credit  on  the  present  note.  The 
court  declined  to  instruct  the  jury  that  the  decree  of  dis- 
missal adjudicated  this  question.  We  think,  however,  that 
the  record  introduced  between  the  same  parties  showed  the 
fact  that  the  court  had  ac^udicated  this  question,  that  thifr 
present  note  had  not  been  paid. 
Judgment  reversed,  and  case  remanded  for  new  trial. 
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The  Charter  Oak  Life  Insurance  Co. 

A.  A.  Hosmer. 
At  Law.  No.  19,408. 

5  Bedded  December  K,  1881. 

i  The  C91SP  JuBTiCB  &nd  Justices  Hagnkb  and  Jambs  sitting. 

1.  On  a  certification  to  the  General  Term  of  a  motion  to  quash  a  writ  of 
certiorari  in  a  Landlord  and  Tenant ^s  proceeding,  the  court  has  no 
power  to  require  the  defendant  to  enter  into  an  undertaking  with 
surety  to  pay  the  intervening  rent  and  damages  occasioned  by  the 
delay  in  hearing  the  motion,  and,  as  against  the  surety,  between  whom 
and  the  landlord  there  is  no  privity,  sucli  an  undertalving  is  net  sup- 
ported by  any  consideration.  Nor,  is  the  surety  estopped  to  set  up- 
the  want  of  consideration,  the  instrument  not  being  under  seal  and 
even  if  it  were  it  is  doubtful  whether  it  would  be  good  against  him. 

2.  The  presiding  justice  may  certify  a  case  to  be  heard  in  General  Term,, 
if  he  sees  fit,  against  the  remonstrance  of  all  the  pai-ties,  or  he  may 
refuse  to  moke  such  certificate,  though  all  the  parties  unite  in  asking^ 
it.  It  is  a  matter  for  his  own  discretion  and  there  is  no  guide  for 
action  except  his  own  sense  of  judicial  propriety. 

3.  The  provisions  of  rule  01  of  this  court  apply  only  to  appeals  and  can^ 
not  be  extended  to  embrace  a  certified  case. 

The  Case  is  stated  in  the  opinioD. 

S.  R.  Bond  for  plaintiff : 

The  undertaking  was  voluntary  and  is  valid  whether  re- 
quired by  statute  or  not.  Sooy  vs.  State,  9  Vroom,  824  ;: 
United  States  175.  Bradley,  10  Fet.,  843;  United  States  vs^ 
Hodson,  10  Wall.,  896;  United  States  vs.  Linn,  16  Pet.,  290^ 

A  certiorari  is  not  a  writ  of  right,  but  is  discretionary  with 
the  court,  8  Abbott's  United  States  Dig.,  p.  247,  sec.  19  and 
cases  cited.  1  Bac.  Abr.,  tit.  certiorari^  p.  558;  43  Pa.  St» 
R.,  872.  And  discretionary  acts  of  the  court  are  not  subject 
to  review. 

If  the  court  had  the  right  to  require  security  as  a  condition 
of  granting  the  certiorari,  it  had  the  continuing  right  to  re- 
quire it  during  the  pendency  of  the  proceedings.  It  is  one 
of  the  ordinary  powers  of  the  court. 

The  Revised  Statutes  of  the  District  of  Columbia,  sec. 

ft  ' 

800,  provides  that  the  court  in  Special  Term  may  order  a 
motion,  or  suit  not  triable  by  jury,  to  be  heard  in  the  Gen- 
eral Term  in  the  first  instance. 
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It  was  not  an  absolute  right  on  the  defendant's  part  to 
have  the  motion  certified  to  the  General  Term.  It  was  a 
favor  and  the  undertaking  was  given  voluntarily  in  order  to 
eecure  the  benefit  of  its  being  so  certified,  and  defendant 
-enjoyed  thereby  the  possession  of  the  premises  in  question. 
It  would  be  unjust  to  hold  that  he  is  not  liable  to  the  plain- 
tiff at  whose  expense  he  reaped  the  advantage.  Moore  vs. 
Hodson,  5  Mass.,  814;  Thomas  vs.  White,  12  lb.,  867;  Respub- 
lica  vs.  Lacaze,  2  Call.,  118;  Commonwealth  vs.  Wolbert,  2 
Binn.,  292;  United  States  vs.  Four  Pieces  Woollen  Cloth,  1 
Paine,  435. 

S.  S.  Hbnkle  and  W.  K.  Duhamel  for  defendants. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  court  : 

In  December,  1876,  an  action  was  commenced  bj'^  the  plain- 
tiff, as  landlord,  before  a  justice  of  the  peace  to  obtain  pos- 
session of  real  estate  from  Henry  H.  and  Lewis  C.  Tallmadge, 
tenants  holding  over.  In  January,  1877,  before  the  decision 
of  the  justice,  the  tenants  obtained  a  writ  of  certiorari,  and 
the  proceedings  in  this  way  were  removed  to  the  Circuit 
Court.  In  that  court  the  plaintiff  moved  to  quash  the  writ 
of  certiorari,  and  after  the  argument  of  the  motion  had  pro- 
-ceeded  to  some  extent,  the  presiding  justice,  on  the  3d  of 
March,  1877,  certified  the  motion  to  be  heard  by  the  General 
Term  in  the  first  instance.  When  this  had  been  done  the 
plaintiff  suggested  that  its  effect  will  be  injurious  to  its 
interest,  "since  it  would  allow  the  tenants  to  remain  in  pos- 
session of  the  property  until  the  decision  by  the  General 
Term  without  any  security  for  the  payment  of  the  rent ; " 
and  the  presiding  justice,  on  application  of  the  plaintiff,  re- 
quired the  tenants  to  give  bond  to  secure  the  plaintiff  against 
such  loss.  The  tenants,  with  the  defendant  Hosmer  as  surety, 
thereupon  executed  an  undertaking  in  the  following  words : 
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^^In  the  Supreme  Court  of  the  District  of  Columbia. 

"  The  Charter  Oak  Life  Insurance  Co. 

vs. 
Henry  H.  &  Lewis  C.  Tallmadge. 

"  On  motion  to  quash    Writ  of  Certiorari. 

"Whereas  the  motion  to  quash  the  writ  of  certiorari  in 
this  case  was  ordered  by  the  court  at  special  term  to  be  cer- 
tified for  hearing  in  the  General  Term  of  this  court,  and  the 
defendants  were  ordered  to  give  security  for  the  payment 
of  the  intervening  rents  of  the  premises  mentioned  in  the 
proceedings  in  the  cause,  and  such  damage  as  the  plaintift* 
may  sustain  by  the  delay  in  the  hearing  of  said  motion  by 
reason  of  its  being  so  certified,  in  case  it  shall  be  decided  by 
the  court  in  General  Term  to  sustain  said  motion.  Now,  there- 
fore, we,  the  said  Henry  II.  Tallmadge,  Lewis  C.  Tallmadge 
and  A.  A.  Ilosraer,  do  hereby  undertake  and  agree  to  pay 
unto  the  plaintiff,  the  Charter  Oak  Life  Insurance  Company, 
all  intervening  rents  of  said  premises  and  all  damages  which 
it  may  sustain  by  reason  of  the  delay  in  so  certifying  said 
motion  to  quash  the  writ  of  certiorari  to  the  General  Term 
in  case  said  motion  shall  be  sustained  and  the  said  writ 
quashed ;  but  in  case  the  court  in  General  Terra  shall  over- 
rule said  motion  then  this  obligation  shall  be  void. 
"Witness  our  hands  this  3d  day  of  March,  1877. 

"Henry  H.  Tallmadge. 

"Lewis  C.  Tallmabge. 

"  a.  a.  hosmer." 

The  case  was  heard  in  the  General  Term,  and  the  motion 
to  quash  was  sustained  on  the  7th  of  January,  1878,  and  the 
plaintiff  afterwards  obtained  possession  of  its  property. 

The  present  action  is  brought  against  the  tenants  and  the 
defendant  Hosmer,  upon  the  undertaking  above  set  forth  to 
recover  the  amount  of  rent  alleged  to  have  been  lost  between 
the  3d  day  of  March,  1877,  and  the  7th  of  January,  1878. 
The  tenants  were  not  summoned,  and  the  present  proceed- 
ing is  against  the  defendant  alone  as  surety  on  the  under- 
taking. 
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The  declaration  contains  two  special  coants  ;  one  setting 
forth  the  undertaking  at  length,  and  the  other  alleging  its 
purport,  and  claiming  for  the  breach  of  the  promise  to  make 
good  the  damages  sustained  by  the  plaintiff  from  the  delay 
incident  to  the  certifying  of  the  case  to  the  General  Term ; 
it  also  contained  the  usual  money  counts.  The  defendant 
Hosmer  demurred  to  the  1st  and  2d  counts  ;  there  was 
joinder  in  demurrer,  and  the  case  in  this  form  was  also  cer- 
tified to  the  General  Term,  and  is  heard  now  in  the  tirst 
instance. 

The  right  to  recover  in  the  action  is  denied  by  the  de- 
fendant, upon  the  ground  that  the  court  below  had  no  power 
to  require  the  execution  of  such  an  undertaking,  and  there- 
fore that  no  action  can  be  sustained  against  the  defendant 
upon  it. 

In  our  opinion  the  point  is  well  taken. 

It  is  admitted  that  there  was  no  statutory  provision 
authorizing  the  court  to  require  security  to  be  given 
where  a  case  is  certified  to  the  Special  Term  in  the  first 
instance.  The  court  below  in  making  such  certificate  acts 
solely  upon  its  own  discretion,  irrespective  of  the  wishes  of 
the  parties  litigant.  The  justice  may  certify  the  case  to  the 
General  Term,  if  he  sees  fit,  against  the  remonstrance  of  all 
parties,  or  he  may  refuse  to  make  such  certtificate,  though 
all  the  parties  unite  in  asking  it.  There  is  no  guide  for  his 
action  in  the  premises,  except  his  own  sense  of  judicial  pro- 
priety. We  see  no  more  warrant  for  the  requirement  of  a 
bond  to  cover  any  losses  that  may  result  from  delay  in  the 
hearing  where  a  case  is  so  certified,  than  where  a  case  is 
simply  continued  from  one  day  in  the  term  to  another,  or 
from  one  term  to  another.  It  does  not  necessarily  follow  that 
any  delay  will  result  from  certifying  the  case  to  the  General 
Term.  It  may  well  be  that  the  decision  may  be  hastened 
by  such  certificate.  In  this  case  the  plaintiff  gained  the 
case  in  the  General  Term  ;  and  he  probably  obtained  a  final 
decision  in  his  favor  more  promptly  than  he  would  have 
dotie  if  the  court  below  had  decided  the  case,  and  it  had 
been  brought  to  the  General  Term  on  appeal. 
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The  authorities  cited  by  the  plaintiiPs  attorneys  as  to 
the  obligation,  as  voluntary  undertakings,  of  bonds  informal 
for  want  of  compliance  with  statutory  requirements,  have  no 
application  to  this  ease.  This  is  not  a  bond  under  seal,  but 
is  an  undertaking  in  parol,  exacted,  as  we  have  seen,  with- 
out any  statutory  authority,  or  any  general  rule  of  the  court 
to  support  it.  The  defendant,  therefore,  as  surety,  is  not 
estopped  to  set  up  the  want  of  consideration  for  the  contract 
alleged  in  the  declaration.  There  is  no  privity  between 
himself  and  the  plaintift',  and  the  declaration  does  not  show 
upon  its  face  a  consideration  legally  sufRcient  to  support  a 
contract  between  the  defendant  and  the  plaintift'.  That 
such  an  allegation  should  appear  on  the  face  of  the  declara- 
tion is  a  well-known  rule  of  pleading.     1  Chitty,  293.' 

The  act  of  the  judge  below  in  certifying  the  case  did  not 
constitute  any  consideration  as  against  the  defendant,  who 
was  a  mere  surety,  and  not  originally  in  any  manner  indebted 
to  the  plaintiff',  and  who  could  not  possibly  be  benefited  or 
injured  by  the  action  of  the  justice  in  the  premises.  The 
provision  of  the  Revised  Statutes  of  the  District  of  Colum- 
bia, section  800,  is  silent  as  to  any  power  to  exact  an  under- 
taking or  bond,  where  the  judge  in  his  discretion  sees  fit  to 
certify  the  case. 

This  section  is  the  whole  origin  and  foundation  of  the 
power  to  make  such  certificate  ;  and  as  the  court  has  no 
common  law  jurisdiction  in  the  matter,  it  cannot,  under  the 
exercise  of  an  implied  power,  require  the  execution  of  such 
an  undertaking  from  either  party  when  it  sees  fit  to  make 
such  certificate  of  its  own  motion.  1  Black.,  374,  Eice  vs. 
Bailroad. 

The  undertaking  seems  to  have  been  framed  under  rule 
91  of  this  court.  But  it  is  obvious  on  its  face  that  the  rule 
only  applies  to  appeals,  and  cannot  be  extended  to  embrace 
a  certified  case  ;  and  it  has  been  decided  by  the  General 
Term  in  Bryan  vs,  Sanderson,  8  MacArthur,  404,  that  under 
this  rule,  a  bond  is  only  required  where  the  appeal  is  to 
operate  as  a  supersedeas.  But  if  this  were  a  bond  under 
seal,  it  is  doubtful  whether  it  would  have  been  good  against 
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the  defendant.  See  Tabor  vs.  United  States  ;  1  Story's  Re« 
ports,  5,  Greathouse  vs.  Dunlap;  8  McLean,  80^  Benedict  vs. 
Bray  2  California,  225. 

The  ruling  in  Motter  vs.  Primrose,  28  Md.,  484,  approaches, 
more  nearly  to  the  question  before  us  than  any  case  we  have 
seen.  There  the  lower  court  ordered  a  mandamus  to  issae^ 
against  the  defendants,  commanding  them  as  a  board  of 
managers  to  hold  an  election  at  a  designated  time.  The 
defendants  appealed  from  this  judgment,  as  they  were^ 
authorized  to  do  by  the  Maryland  law,  which  expressly  de- 
clared that  appeals  in  mandamus  cases  shoald  be  heard  in  pre- 
ference to  others  in  the  court  of  appeals;  and  with  the  view 
that  th^  appeal  should  operate  as  a  supersedeas,  they  applied 
to  the  court  to  fix  the  penalty  of  the  appeal  bond  they  pro- 
posed to  give.  This  the  court  below  refused  to  do,  upon  the 
ground  that  the  general  law  referring  to  the  subject  did  not 
specially  authorize  an  appeal  bond  to  be  given  in  mandamus 
cases.  This  decision  was  affirmed  by  the  court  of  appeals,, 
which  held  that  no  jurisdiction  was  committed  to  the  cir- 
cuit courts  to  require  or  approve  a  bond  in  mandamus  cases,, 
in  the  absence  of  an  express  provision  of  law. 

It  may  well  be  that  the  result  of  certifying  the  motion  to 
quash  to  the  General  Term  has  proved  hurtful  to  the  plaintiff, 
and  that  it  might  be  reimbursed  for  its  losses  if  this  court 
could  enforce  a  recovery  upon  the  undertaking  improvised 
by  the  court  below.  But  since  we  are  unable  to  find  any 
authority  in  the  court  to  require  the  undertaking,  we  must 
hold  that  there  can  be  no  recovery  as  against  the  defendant; 
and  the  demurrer  is  sustained. 
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SaLLIE  WaLIiIKGSFORD 

vs. 
William  H.  Bennett. 

At  Law.    No.  19,8M. 

5  Deelded  Pecember  B,  1881. 

I  Tlie  CiiiBF  Justice  and  Jaiticei  Wtlix  and  Jixbs  sitting; 

1.  SectiOD  797  of  the  Revised  Statutes  of  the  District  of  Columbia,  ex* 
empting  certain  property  of  the  head  of  a  family  or  householder  from 
execution,  rests  upon  public  policy.  The  statute  whs  intended  for  the 
protection  and  preservation  of  the  family  notwithstanding  the  im- 
providence of  its  head,  and  an  executory  agreement  to  waive  its 
benefits  is  inoperative  and  Yoid. 

2.  In  a  landlord's  proceeding  by  attachment  before  a  magistrate,  the  re- 
turn of  that  officer  to  a  writ  of  cerliorari  showed  that  a  writ  of  execution 
upon  a  Judgment  t»  personam  (unappealed  from)  had  issued  against 
such  of  the  goods  and  chattels  of  the  defendant  as  were  not  exenu^ 
frtnn  execution.  Held,  That  the  question  of  the  exempt  character  of  tne 
property,  not  appearing  to  have  been  adjudicated  by  the  magistrate, 
might  be  raised  in  an  action  of  replevin  against  the  constable  for  seiz- 
ing the  iroods. 

3.  Keplevln  against  the  officer  will  lie  by  the  execution  debtor  when  hi& 
exempt  property  has  been  levied  on. 

Statement  of  the  Case. 

This  was  an  action  of  replevin  brought  by  a  defendant  in 
execution  to  recover  certain  of  her  goods  and  chattels  levied 
upon  by  a  constable  under  a  writ  of  execution  issued  by  a 
justice  of  the  peace  of  this  District  on  a  judgment  rendered 
in  a  case  of  attachment  for  rent. 

The  facts  of  the  case  are  as  follows :  On  the  20th  of  March^ 
1878,  the  plaintiff,  Sallie  Wallingsford,  a  resident  of  the 
District  and  the  head  of  a  family,  leased  from  Frank  T. 
Browning,  trustee,  a  dwelling  house  situated  on  Missouri 
avenue  in  this  city.  One  of  the  clauses  in  the  lease  signed 
by  Mre.  Wallingsford  was  as  follows : 

"And  it  is  hereby  further  understood  and  agreed  between 
the  parties  hereto,  that  said  party  of  the  second  part  shall^ 
and  does  by  these  presents,  waive,  relinquish  and  release  all 
her  rights,  benefits  and  advantages  extended  to  her  as  tenant 
under  and  by  virtue  of  a  certain  act  of  Congress,  entitled 
"  An  act  exempting  certain  property  of  debtors  in  the  Dis- 
trict of  Columbia  from  levy,  attachment  or  sale  and  execu- 
tion,' approved  February    ,  1867." 

After  having  taken  possession  of  the  premises  under  the 
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lease,  the  plaintift* became  indebted  to  her  landlord  for  ninety 
dollars  rent,  and  to  enforce  his  lien  for  this  rent  upon  such 
of  the  tenant's  goods  and  chattels  as  were  upon  the  premises, 
the  landlord  brought  suit  by  attachment  before  a  justice 
of  the  peace.  The  writ  was  issued  on  the  26th  of  July, 
1878,  and  the  property  having  been  attached,  Mi's.  Wallings- 
ford  appeared  and  defended  the  suit.  It  does  not  appear 
whether  she  set  up  her  exemption  rights  as  a  defense  in  this 
proceeding  before  the  magistrate  or  whether  that  issue  was 
tried  by  him.  It  does  appear,  however,  that  on  the  1st  of 
August,  a  judgment  in  personam  for  ninety  dollars  and  costs, 
and  condemnation  of  the  goods  attached  wrs  rendered  against 
her.  Upon  that  judgment  there  was  issued  a  writ  of  execu- 
tion, not  in  rem  of  the  goods  attached  and  condemned,  but 
an  ordinary  writ  of  execution  i?i  personamy  as  follows : 

^  District  of  Columbia, 

"  County  of  Washington,  ss. 

"You  are  hereby  commanded,that  of  the  goods  and  chattels, 
lands  and  tenements,  rights  and  credits,  so  far  as  the  same  are 
not  exempted  by  lata,  of  Sallie  Wallingsford,  being  in  the 
County  of  Washington,  you  cause  to  be  made  as  well  the 
sum  of  ninety  dollars  certain  debt,  on  interest  from  the  first 
day  of  August,  1878,  as  the  sum  of  twenty  dollars  and  sixty- 
five  cents  ($20.65),  costs,  which  sums  were  recovered,  &c.,  by 
a  certain  Frank  T.  Browning,  trustee,  against  the  said  Sallie 
Wallingsford  before  C.  S.  Bundy,  esq.,  one  of  the  justices  of 
the  peace  for  the  county  aforesaid,  on  the  first  day  of  August, 
1871,  and  that  you  lawfully  account  for  those  sums  of  money 
within  twenty  days  from  the  date  hereof,  before  me,  the 
subscriber,  and  also  all  additional  costs  thereon. 

"  Hereof  fail  not  at  your  peril,  and  have  you  then  and  there 
this  writ. 

"  Given  under  my  hand  and  seal,  this  8th  day  of  August, 
1878. 

[L.S.]  "C.  S.  Bundy,  J.  P. 

''  To  William  H.  Bennett,  Constable.'' 
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"WTien  the  property  in  question  was  seized  J?y  the  cojistaUe 
tinder  this  writ,  Mrs.  Wallingsford  replevied  it  under  a 
writ  of  replevin  sued  out  of  this  court,  at  the  same  time 
filing  with  her  declaration  an  affidavit  as  required  by  section 
515  of  the  Revised  Statutes  of  the  District,  stating: 

First.  That  she  was  entitled  to  recover  possession  of  the 
chattels  proposed  to  be  replevied,  being  the  same  described 
in  the  declaration. 

Second.  That  the  defendant  has  seized  and  detains  the  same. 

Third.  That  the  said  chattels  were  not  subject  to  such 
seizure  or  detention,  and  were  not  taken  upon  any  writ  of 
replevin. 

A  plea  of  not  guilty  was  entered  by  the  defendant  con- 
stable  and,  issue  having  been  joined,  the  case  came  up  for 
trial  before  the  court  below  on  the  following  agreed  state* 
ment  of  facts : 

AQREED  STATEMENT  OF  FACTS. 

"It  is  hereby  stipulated  by  and  between  counsel  for  the 
respective  parties  hereto,  that  the  following  case  be  stated 
for  the  opinion  of  the  court  in  the  nature  of  a  special  verdict. 

"  1.  That  the  goods  and  chattels  mentioned  in  the  declara- 
tion filed  in  this  case,  were  seized  by  the  defendant,  as  the 
goods  of  the  plaintiff,  under  and  by  virtue  of  a  writ  of  exe- 
cution issued  by  C.  S.  Bundy,  Esq.,  a  justice  of  the  peace  in 
and  for  the  District  of  Columbia,  on  a  judgment  rendered 
in  an  attachment  case  for  rent  in  a  case  then  pending  before 
said  Bundy,  wherein  Frank  T.  Browning,  trustee,  was  plain- 
tiff, and  Sallie  Wallingsford,  the  plaintiff  herein,  was 
defendant,  said  writ  of  execution  being  directed  to  said 
defendant,  who  was  then,  and  still  is,  a  duly  qualified  con- 
stable in  and  for  said  District.  That  said  writ  of  execution 
is  now  on  file  in  the  clerk's  office  of  this  court  with  other 
papers  in  the  case  of  Frank  T.  Browning,  Trustee,  vs.  Wall- 
ingsford, Law,  No.  19,905,  and  is,  together  with  all  the  papers 
in  said  cause,  made  a  part  of  this  statement.  That  though 
said  writ  of  execution  purports  on  its  face  to  have  been 
22 
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issued  on  the  8th  day  of  August,  1878,  yet,  in  point  of  fact^ 
it  was  not  issued  until  the  9th  day  of  August,  1878. 

^^  2.  That  said  goods,  at  the  time  of  seizure  as  aforesaid,, 
constituted  the  entire  household  furniture  of  the  plaintiff, 
of  the  class  mentioned  in  section  797  of  the  Revised  Statutes, 

and  did  not  exceed  the  sum  of  three  hundred  dollars  in  value 

» 

And  the  plaintiff  herein,  at  the  time  of  said  seizure,  was, 
and  still  is,  a  head  of  a  family  or  householder,  and  a  resident 
of  the  District  of  Columbia. 

"8.  That  the  lease  on  file  in  case  No.  19,905  at  law,  afore- 
mentioned, was  signed  by  the  plaintiff'  therein,  and  is  the 
lease  under  which  the  plaintiff  herein  occupied  the  premises 
upon  which  said  goods  and  chattels  were  seized  by  said 
defendant,  which  said  lease  was  used  as  evidence  before  said 
Bundy  at  the  trial  had  before  him,  and  at  which  trial  judg- 
ment on  said  attachment  was  rendered,  and  the  said  execu- 
tion issued,  which  said  lease  is  made  a  part  of  this  statement. 

•*4.  That  at  the  said  attachment  trial  had  before  said 
Bundy,  the  plaintiff  herein  appeared,  with  counsel,  and 
contested  against  a  judgment  bein^  rendered  on  said  attach- 
ment. 

"5.  Judgment  to  be  entered  for  the  plaintiff'  or  defendant 
as  the  court  may  deem  lawful  under  the  above  state  of  facts^ 
the  costs  to  follow  the  judgment,  and  both  parties  herein 
reserving  the  right  of  appeal,  and  of  any  other  remedy  at 
law  or  equity,  the  same  as  if  the  said  judgment  had  been 
regularly  entered  upon  the  verdict  of  a  jury." 

The  court  below  rendered  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed. 

Frank  T.  Browning  for  appellant : 

In  the  first  place  it  has  been  laid  down  as  a  proposition  of 
law  that  replevin  will  not  lie  to  take  goods  out  of  the  cus- 
tody of  the  law.  Evans'  Practice,  p.  46,  Cromwell  vs.  Owings, 
7  Har.  and  Johns.,  55. 

The  correctness  of  this  principle  has  been  disputed  and 
authorities  against  it  are  extant,  but  it  may  be  safely  said  that 
the  execution  debtor  cannot  replevy  goods  out  of  the  custody  of 
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the  law.  2  Qr.  Ev.,  615  ;  Ringgold  vs,  Williamson,  4  Co., 
89  ;  Ta3'lor  vs,  Oarryl,  20  How..  U.  S.,  595  ;  Freeman  V3. 
Howe,  24  How.,  U.  S.,  456. 

It  is  claimed,  however,  that  since  the  statute  of  exemp- 
tion the  law  is  dift'erent,  and  that  the  execution  debtor  may 
replevy  exempt  property,  but  on  an  examination  of  the  author- 
ities it  will  be  seen  that  in  those  States  in  which  that  doc- 
trine is  held  it  is  under  construction  of  the  statute.  In 
Pennsylvania,  Kentucky  and  Illinois  it  has  been  held  that 
replevin  is  not  the  proper  remedy  for  a  disregard  of  a  claim 
under  exemptions.  Boiisell  vs.  Cowley,  8  Wr.,  442  ;  Ham- 
mer vs.  Fresi,  7  Harrisf,  268  ;  60  111.,  880;  and  see  Herman 
on  Execution,  §173  ;  4  Gush.,  85  ;  7  Vt.,  465,  and  Reynolds 
vs.  Sallie,  2  B.  Mon.,  18. 

Again,  in  the  present  case  the  plaintift"  waived  her  exemp- 
tions. The  authorities  cited  to  support  the  position  that 
this  waiver  was  inoperative,  will  be  found  to  be  based  on 
statutes.  On  the  other  hand  the  authorities  are  abundant 
that  the  exemption  being  a  statutory  privilege  which  the 
debter  alone  can  avail  himself  of,  he  may,  if  he  elects,  waive 
it.  Wells  on  Replevin,  §270  ;  Bowman  v.  Sunley,  21  Pa., 
225 ;  Lines'  Appeal,  2  Grant's  Oases,  197 ;  Smiley  vs.  Bowman, 
8  Grant's  Casfjs,  182  ;  McCaffrey  vs.  Wooden,  65  KY.,  459 

But  again,  exemptions  cannot  be  claimed,  when  an  execu- 
tion is  levied  on  an  attachment,  after  judgment  and  order 
of  sale.  Herman  on  Executions,  §98  ;  State  vs.  Manley,  15 
Ind.,  8  ;  Perkins  vs.  Bragg,  29  Ind.,  507  ;  15  Ind.,  49. 

Finally,  this  question  as  to  the  plaintiff''s  right  of  exemp- 
tions is  res  adjudicaia,  for  that  question  was  in  issue  in  the 
attachment  case,  and  adjudged  against  the  plaintiff  herein 
and  that  decision  is  binding  and  could  not  be  inquired  into  in 
this  action.  Freeman  vs.  Howe,  24  How.,  U.  S.,  457  ;  Per- 
kins vs.  Bragg,  29  Ind.,  507. 

Franklin  H.  Mackey  for  appellee  ; 

An  agreement  to  waive  the  benefit  of  the  exemption  law 
is  not  binding.  So  decided  by  the  courts  of  last  resort  of 
the  following  States : 


New  york :  JCneeitle  ra.  Newcqmbe,  22  K  T.,  240  ;  Craw- 
ford vs.  Lock^ood,  9  How.,  N.  Y.  Prac.  ♦ 

Tennessee  :  Denny  vs.  White,  2  Caldw.,  283. 

Wisconsin  :  Maxwell  vs.  Reed,  7  Wis.,  688. 

Iowa  :  Curtis  vs.  O'Brien,  20  Iowa,  376. 

Kentijicky  :  Moxley  vs.  Regan,  10  Bush.,  156. 

Texas  :  Ross  vs.  Lister,  14  Texas,  469. 

Louisiana  :  Levicks  vs.  Kuen,  9  Am.  Law  Reg.,  112. 

Indiana  :  Eltzroth  vs.  Webster,  15  Ind.,  21. 

By  the  authority  of  the  foregoing  cases  the  law  upon  this 
subject  may  be  stated  as  follows  : 

1.  That  a  waiver  in  futuro  of  the  benefit  of  any  law  passes 
no  right. 

2.  That  the  right  given  by  the  Statute  of  Exemptions  to 
the  head  of  a  family  is  as  much  for  the  benefit  of  the  other 
members  of  the  family  as  himself,  and  that  he  has  no  power 
to  waive /or  them  this  right. 

3.  That  waivers  of  exemption  laws  are  against  public 
policy. 

4.  That,  independently  of  this  particular  policy,  it  is  not 
within  the  power  of  parties  to  give  by  their  contracts  any 
other  effect  to  judgments  and  executions  than  that  which 
the  law  attributes. 

I  have  been  unable  to  find  any  case  which  has  decided 
that  where  the  benefit  of  the  exemption  law  is  given  to  the 
head  of  a  familj/y  he  may  waive,  by  an  executor y  agreement, 
the  benefit  of  that  law. 

As  to  the  remedy  :  it  is  not  disputed  that  trespass  d.  b.  a. 
would  lie  in  this  case ;  indeed  we  are  directed  to  that 
action  as  the  proper  remedy.  But  the  authorities  are 
almost  as  numerous  as  the  books  of  reports  themselves  that 
replevin  will  lie  wherever  trespass  de  bonis  asportatis  will  lie. 
Cr.  C.  C.  39,  20  Johns,  465;  7  Johns,  140;  1  Wend.,  109; 
8  Zab.,  170  ;  12  Wend.,  39  ;  6  Halst.,  870  ;  23  Me.,  196  ;  4 
Mo.,  93  ;  1  Eng.  R.,  (Ark.)  21 ;  and  the  numerous  old  com- 
mon law  authorities  cited  in  those  cases. 

It  is  settled  in  this  District  by  the  decision  in  Ringgold 
vs.  Williamson,  4  Cr.  C.  C,  39,  that  replevin  will  lie  where 


thfe  gobdff  df  a  party  not  the  execution  debtor  YO.ie  bieen 
ta3tett  in  exieciition.  That  case  was  decided  before  thii  piatf- 
sage  of  the  exemption  laws,  and  every  atgunient  used  therd 
to  sustain  the  right  of  a'  third  party  to  replevy  his  goods 
when  taken  under  execution  against  another,  applies  with 
equal  force  since  the  enactment  o^  this  beneficent  statute  to 
the  case  of  a  debtor  in  execution  whose  exempt  property 
has  been  levied  upon.  In  both  cases  the  officer  takes  goods 
for  which  the  writ  gives  no  authority  :  "  There  cannot,  we 
think,"  said  the  court  in  Williams  vs.  Miller,  16  Conn.. 
147,  "  be  any  difference  in  the  law  applicable  to  the  levy 
of  an  excutiou  on  property  exempt  from  such  levy,  and 
a  levy  on  the  property  of  a  third  person,  not  the  execution 
debtor  ;  we  can  discover  no  dift'erence  in  the  principle  that 
should  apply  to  the  two  cases."  See  also  Wells  on  Replevin, 
sections  245,  248  and  Wash.  Law  Rep.,  Vol.  VIII,  No.  48. 

The  point  raised  by  the  defendant  that  the  question  of 
the  exempt  character  of  the  property  was  finally  adjudica- 
ted upon  the  trial  before  the  magistrate,  and  cannot  be 
raised  here  in  this  action,  is  sufficiently  answered  by  the 
fact  that  such  adjudication  by  the  magistrate  is  not  shown 
by  anything  in  the  record. 

The  Chief-Justice,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

In  examining  the  questions  of  law  presented  in  this  case 
we  will  consider : 

First.  Whether  an  agreement  to  waive  the  benefit  of  the 
exemption  law  is  binding. 

Second.  Whether  the  judgment,  unappealed  from,  ren- 
dered  by  the  magistrate  in  the  attachment  proceeding,  in 
which  the  question  of  the  exempt  character  of  the  property 
could  have  been  raised,  operates  as  such  a  final  adjudication 
of  that  question  as  to  prevent  its  being  considered  here. 

Third.  Whether  an  action  of  replevin  will  lie  by  a  debtor 
m  execution  against  the  officer  serving  the  writ,  when  the 
debtor's  exempt  property  has  been  seized  by  him. 

Section  797  of  the  Revised  Statutes  of  the  District  of 
Columbia,  provides  that  certain  *^  property,  being  the  prop- 
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erty  of  the  head  of  a  family  or  householder  shall  be  exempt 
from  dis^rainty  attaphment,  levy  and  sale  on  execation  or 
decree  of  any  court  in  the  District." 

It  is  claimed  by  the  defendant  that  this  statute,  exempt* 
ing  property  from  execution,  creates  in  the  plaintift'  merely 
a  privilege  to  be  exercised  for  his  benefit,  or  waived  in  the 
interest  of  the  defendant,  at  his  option/and  that  the  stipu- 
lation  in  the  lease,  viz.:  "And  it  is  hereby  further  under- 
stood and  agreed  between  the  parties  hereto,  that  said  party 
of  the  second  party  shall,  and  does  by  these  presents  waives 
relinquish  and  release  all  her  rights,  benefits  and  advan- 
tages extended  to  her  as  tenant  under,  and  by  virtue  of 
a  certain  act  of  Congress,  entitled,  *  An  act  exempting  cer- 
tain property  of  debtors  in  the  District  of  Columbia  from 
levy,  attachment  or  sale,  and  execution,  approved  February 
6th,  1867,'  "  constitutes  such  waiver. 

On  the  other  hand,  it  is  urged  by  the  plaintift'  that  the 
exemption  provided  by  the  statute,  is  an  injunction  in  the 
interest  of  public  economy,  and  beyond  the  contract  con- 
trol of  the  parties  to  an  executory  agreement.  Over  this 
question,  courts  have  divided  and  authorities  conflict.  Most 
of  the  authorities  justifying  the  power  of  the  parties  to 
supersede  the  law  by  express  contract,  antedate  the  history 
of  the  laws  exempting  property  from  execution,  and  ignore, 
as  we  think,  the  tone,  spirit  and  public  purpose  of  the  law. 
If  the  legislature  had  not  intended  this  law  to  be  observed 
in  the  interest  of  the  public  welfare,  it  never  would  have 
been  enacted,  and  parties  would  have  been  left  where  the 
law  found  them,  to  exercise  their  personal  discretion  in  the 
disposition  of  the  subject  by  contract.  The  objective  pur- 
pose and  provision  of  the  law  is  the  household  and  the 
family,  and  the  necessities  and  conveniences  of  the  family 
community,  as  an  important  if  not  the  most  important  in- 
tegral element  of  the  State.  Evidently  ihe  law  maker  had 
the  preservation  of  the  integrity  of  the  family  as  the  chief 
purpose  ;  the  law  maker  was  providing  against  its  dispersion 
and  extinction,  seeking  to  protect  families  and  communities 
from  vagrancy,  poor-houses  and  prisons,  recognizing  the  im- 
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portant  fact  that  indaetries,  economies  and  pablic  order, 
take  root  in  the  family.  Yet  it  is  evident  frona  the  nature 
of  the  statate  and  the  subject  it  treats  of,  that  the  legislas . 
ture  was  not  making  law  for  the  benefit  or  to  the  prejudice 
of  the  head  of  a  family,  but  a  law  for  the  protection  and 
preservation  of  the  family,  notwithstanding  the  improvi- 
dence of  its  head.  This  view  of  the  office  of  this  law  is 
strengthened  by  the  provision  of  section  798.  The  leading 
-case  in  support  of  the  view  that  the  statute  under  considera- 
tion is  a  statute  in  the  public  interest,  and  may  not  be 
43nper8eded  by  the  executory  contract  of  the  head  of  a  family, 
is  found  in  the  22d  N.  Y.  Rep.,Kneetle  vs,  Newcomb  et  al., 
p.  249,  the  unanimous  decision  of  the  court  of  appeals  of 
that  State  delivered  when  that  court  was  in  its  best  state. 
I  refer  to  it  not  only  as  hi^h  authority  in  itself,  but  for  the 
^exhaustive  and  unanswerable  reasons  of  Judge  Denio,  de- 
livering the  opinion  which  I  adopt  as  my  own.  If  correct 
in  this  view,  the  stipulation  in  the  lease  subjecting  the 
property  to  execution  is  against  public  policy  and  void. 
This  view  of  the  question  is  supported  by  the  highest 
courts  of  the  States  of  Wisconsin,  Tennessee,  Iowa,  Kentucky, 
Texas,  Louisiana  and  Indiana. 

It  is  urged  again  that  the  plaintiff  cannot  sustain  the 
action  and  avail  herself  of  the  exemption  laws,  for  the 
reason  that  by  the  judgment  of  the  magistrate  in  the 
4tttachment  suit,. this  question  was  finally  adjudicated  and 
tnay  not  be  revived  or  reviewed  here.  If  the  premises  are 
<5orrect  the  conclusion  follows.  Unfortunately  for  the  en- 
lightenment of  the  question,  the  issues  tried  by  the  magis- 
trate do  not  find  explanation  in  the  record.  His  judicial 
inquiry  is  conducted  without  pleading,  which,  in  this  court, 
would  define  the  issues  heard  and  determined  and  which 
would  enlighten  judgment  here.  We  are,  therefore,  left  to 
inference  as  to  wha*  was  decided  in  detail,  from  what  was 
expressly  determined  in  result.  What  the  court  did  was  to 
render  a  judgment  of  condemnation  of  the  property  attached, 
^nd  a  judgment  m  personam  for  ninety  dollars  and  costs,  and 
^as  an  interpretation  of  what  he  had  done,  sent  out  an  execu- 
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tion  agftinst  the  goods  and  chattels  of  the  defendant  not 
exempt  from  execution.  In  the  absence  of  any  of  her  explana* 
tion  of  ^  what  was  determined  in  fact,  the  issue  made  here 
was  not  determined  there.  ^  Our  province  here  in  this  behalf 
is  10  find  out  what  was  done,  rather  than  what  ought  to 
have  been  done.  This  rule  is  the  only  safe  one,  especially 
when  brought  into  application  to  inferior  courts  not  of 
record. 

"this  disposition  of  the  two  questions  already  considered 
brings  us  to  the  consideration  of  the  only  remaining  ques* 
tion  in  this  case,  namely,  is  the  process  of  replevin  available 
to  the  plaintiff,  who  is  also  the  defendant  in  the  execution 
under  which  the  property  was  taken?  In  resolving  this 
question,  we  are  invited  to  an  examination  of  the  statute,, 
section  816,  of  the  Revised  Statutes  of  the  District,  pro- 
viding that  a  writ  of  replevin  as  a  remedial  process  can 
only  issue  upon  the  authority  of  the  affidavit  of  the  plain- 
tiff:', his  agent,  or  attorney.  The  third  clause  of  the  same 
section  also  provides  that  it  shall  appear  by  the  affidavit 
upon  which  its  issuance  is  predicated,  ^'  that  the  chattels- 
were  not  subject  to  such  seizure  or  detention,  and  were  not 
taken  upon  a  writ  of  replevin." 

This  statute  declaring  the  necessity  and  defining  the  sub* 
stance  of  the  affidavit  declares  and  defines  the  functions  of  the 
writ  in  this  respect.  It  cannot  issue  to  recover  the  posses*- 
sibn  of  property  subject  to  seizure  on  execution,  or  property 
in  the  custody  of  a  writ  of  replevin.  From  the  language  of 
these  statutes  we  are  left  to  conclude  that  the  writ  of 
replevin  may  be  employed  in  all  other  cases  relating  to  pre^ 
existing  process.  Was  this  property  subject  to  seizure  upon 
execution?  Section  797,  before  referred  to  enlightened  by 
the  agreed  facts  in  this  case,  makes  it  conclusive  that  it  was 
not  subject  to  seizure.  It  is  not  pretended  that  it  was  taken 
by  virtue  of  a  writ  of  replevin.  The  statute  is  decisive  of 
the  question,  and  the  argument  might  close  here,  but  it  is 
seriously  claimed  by  counsel  that,  although  exempt  from 
levy,  it  was,  nevertheless,  taken  in  execution,  and  thereby 
transferred  to  the  custody  of  the  law.     That  to  disturb  thia 
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custody  of  the  law,  would  be  in  contempt  of  the  writ  of 
execution,  and  the  judicial  authority  of  the  court  that 
issued  it,  demoralizing  the  authority  of  the  court  and  the 
integrity  of  the  writ.  To  my  mind  this  involves  a  miscon- 
ception  of  the  rule  invoked  to  defeat  the  appropriate  powers 
of  the  writ  of  replevin.  The  rule  insisted  upon  contemplates 
a  case  where  the  property  is  within  the  scope  and  power  of 
the  execution,  and  where  the  refnedy  for  the  abuse  of  the 
power  and  process  may  be  obtained  in  the  forum  issuing  the 
writ.  In  the  case  before  us,  under  the  express  limitations 
of  the  execution,  the  defendant  was  authorized  to  levy  upon 
goods  and  chattels  of  the  plaintiff  not  exempt  from  execution'^ 
As  is  shown  by  the  agreed  statement  of  facts,  the  property 
in  controversy  was  exempt  from  execution  and  not  within 
the  mandate  of  his  writ,  thus  fixing  upon  the  ofiicer,  de- 
fendant, the  contempt  of  his  process  and  its  ai^thority^ 
instead  of  the  plaintiff.  The  law  does  not  acquire  possession 
of  property  by  trespass  or  wrong,  and  it  is  no  infraction  of 
its  dignity  to  surrender  property  that  may  have  strayed 
into  the  keeping  of  its  oflScers  without  authority  of  its 
process.  To  hold  any  other  view  would  be  to  hold  that  the 
injured  party  was  without  adequate  remedy.  It  is  no  suffi- 
cient answer  that  the  plaintiff  may  have  redress  by  the  action 
of  trespass,  or  by  bill  in  chancery.  While  such  remedies  are 
being  discussed  in  the  courts,  the  family  is  despoiled  of  the 
possession  and  use  of  the  essential  means  which  the  law  has 
provided  for  its  preservation  and  comfort. 
The  judgment  below  is  affirmed. 
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Thb  District  op  Columbia 

V. 

The  Baltimorb  &;  Potomac  R.  R.  Co. 
At  Law.  •  No,  16,783. 

5  Decided  Dbo.  80, 1881. 

)  The  Cmip  JusTior  and  Jiutices  Haokse  and  Jambs  sitting. 

1.  Where  a  municipality  is  mulcted  in  damages  for  Injuries  received  by 
a  party  in  falling  into  an  excavation  made  by  a  railroad  company  in 
one  of  its  streets,  the  latter  is  liable  over  for  the  amount  paid. 

%  Where  a  party  liable  over  has  been  duly  vouched  to  appear  and  defend 
the  suit,  but  fails  to  do  so,  he  is  bound  by  the  facts  which  must  have 
beeik  found  by  the  jury  to  Justify  their  verdict,  and  he  will  not  be 
permitted  to  show  the  contrary  in  an  action  over  against  him. 

3.  A  municipality  charged  with  the  duty  and  power  to  grade  and  alter 
the  streets  of  its  city  is  not  answerable,  in  the  performance  of  such 
work,  for  injury  resulting  to  a  citizen,  unless  negligence  be  shown. 

4.  But  it  is  otherwise  with  a  private  corporation,  who  is  liable  lilce  any 
other  prirate  person  making  a  specially  authorized  but  extraordinary 
use  of  a  public  street. 

C«  Such  uses  of  public  streets  by  private  persons  are  lawful  only  because 
specially  authorized,  and  while  so  conducted  as  to  be  harmless  to 
others,  but  they  become  trespasses  whenever  injury  occurs,  whether 
resulting  from  negligence  or  not 

6.  Evidence,  therefore,  by  such  a  defendant  to  show  all  possible  care 
and  diligence  if  unaccompanied  by  any  assertion  of  responsibility  on 
the  part  of  another,  or  of  want  of  care  on  the  part  of  the  person  in- 
jured, should  be  excluded  as  immaterial  to  the  issue. 

7.  The  fact  that  a  municipality  grants  to  a  priVate  person  the  right  to 
engage  in  extraordinary  work  upon  its  streets  does  not  deprive  the 
municipality  of  the  riglit  to  recover  over  against 'such  person  the 
amount  which  it  (the  municipality)  has  been  compiled  to  pay  to  a 
citizen  injured  by  reason  of  such  work, 

5.  Nor  will  the  fact  that  the  action  was  brought  by  the  injured  party 
against  the  municipality  instead  of  directly  against  the  person  engaged 
in  such  work  enable  the  latter,  in  an  action  over  against  it,  to  set  up 
absence  of  negligence  as  a  defence  on  the  ground  that  the  municipality 
granted  permission  to  do  the  work.  Tlie  effect  of  such  a  grant  being 
only  to  prevent  the  grantee  from  being  a  trespasser  in  the  bare  act  (3 
breaking  up  the  street ;  but  it  gives  no  exemption  from  liabiiity«for 
injury  resulting  to  others  in  the  execution  of  the  work. 

D.  As  stated  in  tiie  exception,  the  defendant's  offer  was  ^'to  prove  that 
the  defendant  company  tooB  under  no  obligation  to  erect  barricades.'' 

Hddy  That,  as  so  stated,  this  was  simply  an  offer  to  establish  by  evidence 
before  the  jury  a  proposition  of  law  as  to  the  defendant's  liability  and 
was  properly  rejected. 

10.  It  seems  that  when  a  party  has  been  compelled  by  the  default  of  an- 
other (who  was  primarily  liable)  to  pay  damages  for  injuries  received, 
he  may  recover  in  an  action  over,  the  entire  amountpaid,  with  interest 
and  costs  of  both  suits. 

The  Casi  is  stated  in  the  opinion. 
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BiODLS  AND  Miller  for  plaintiff. 

Enoch  Tottbn  for  defendant. 

Mr.  Justice  Hagnsr  delivered  the  opinion  of  the  court. 

In  1873,  William  Barnes  recovered  a  judgment  against 
the  District  of  Columbia  for  $3,500  and  costs,  for  injuries 
sustained  by  him  in  falling  into  an  unguarded  excavation  in 
K  street,  in  the  city  of  Washington.  This  judgment  was 
affirmed  by  the  Supreme  Court  of  the  United  States,  and  in 
April,  1876,  the  District  authorities  paid  to  Barnes  the 
amount  of  the  judgment,  with  $652.26  for  interest,  and 
$173.09  costs  of  suit. 

In  November,  1876,  the  District  of  Columbia  brought  the 
present  suit  to  recover  from  the  railroad  company  the  sum 
thus  paid  to  Barnes. 

The  declaration  recites  the  former  recovery  against  the 
District,  and  charges  in  substance  that  the  excavation  into 
which  Barnes  fell  was  made  by  the  railroad  company  in  con- 
structing a  tunnel  for  their  railroad  along  K  street ;  that  it 
was  the  duty  of  the  company  to  guard  the  work  so  as  to 
secure  peraons  passing  from  accident  by  reason  of  the  exca* 
vation,  and  that  Barnes  fell  into  it  and  was  injured  because 
the  railroad  company  l^d  left  it  open  and  unprotected.  It 
avers  a  promise  and  undertaking  on  the  part  of  the  compaqy 
to  repay  the  money  which  the  District  had  been  compelled 
to  pay  in  discharge  of  the  judgment,  and  contains  the  com- 
m(m  counts  for  money  paid,  &c. 

The  verdict  was  for  the  District,  and  the  railroad  company 
brings  the  case  here  on  an  exception  which  presents  for 
examination  several  rulings  of  the  judge  below. 

First.  At  the  trial  of  the  present  case,  the  District  offered 
in  evidence  the  pleadings  and  judgment  in  the  Barnes  case, 
and  proceeded  to  show  the  payment  of  the  judgment  by  the 
District ;  that  Barnes  received  the  injury  by  falling  into  the 
excavation  made  for  the  tunnel ;  and  that  before  the  trial 
of  the  Barnes  case,  notice  was  served  upon  the  proper  officers 
of  the  railroad  company,  requiring  and  requesting  the  com- 
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pany  to  appear  and  defend  the  scrit:  And  the  District  St 
Columbia  there  rested. 

The  raih'oad  company  thereupon^  says  the  exception,  asked 
the  court  to  "  decide  tFmt  neither  privity  nor  the  relation  6f 
superior  and  inferior  existed  between  the  B.  &  P.  R.  R.  Com- 
pany and  the  District  of  Columbia  as  to  the  mattera  and 
things  involved  in  this  action,  and  that  this  action  could  not 
be  maintained  against  the  said  company  upon  the  pleadings 
and  facts  in  the  case.  But  the  court  refused  to  declare  the 
law  as  requested  and  held  and  decided  that  the  railroad  com- 
pany was  liable  in  this  suit  upon  the  state  of  facts.  To 
which  ruling  an  exception  was  noted  at  the  time." 

Assuming  that  this  ruling  is  properly  before  us,  we  see  no 
reason  to  doubt  that  the  court  was  right  in  refusing  "  to 
decidty^  as  requested  by  the  railroad  company.  The  question 
of  "superior  and  inferior,"  is  in  no  degree  involved  in  the 
present  inquiry.  There  was  no  pretense  that  the  railroad 
company  had  been  employed  by  the  municipalitj'  to  execute 
the  work,  and  was  thus  only  the  servant  of  the  District  in 
its  performance.  Nor,  on  the  other  hand,  was  it  contended 
that  the  railroad  company,  by  any  form  of  agreement,  had 
shifted  its  liability  in  the  premises  upon  any  contractor  who 
had  by  stipulation  or  effect  of  law  become  answerable  in  its 
stead.  And  even  if  the  latter  positiijii  had  been  assumed, 
it  would  have  been  untenable. 

In  the  cases  of  Chicago  vs.  Robbins,  2  Black,  and  Robbins 
ti.  Chicago,  4  Wall.,  670,  it  appeared  that  a  lot  owner  had 
employed  a  contractor  to  erect  a  large  building ;  that  in  the 
course  of  its  erection  an  area  was  excavated  in  the  sidewalk 
into  which  there  fell  afoot  passenger  who  recovered  damages 
against  the  city,  which  in  turn  sought  to  recover  from  the 
lot  owner,  Robbins,  the  amount  of  the  judgment.  Robbins 
distinctly  relied  upon  the  nature  of  the  contract  as  exonera- 
ting him  and  fixing  the  liability  upon  his  contractor.  But 
the  Supreme  Court  in  the  case  in  2  Black,  427,  say  that, 
without  disputing  the  doctrine  of  respondeat  superior  as  an 
abstract  proposition,  they  ^*  cannot  see  that  it  is  applicable  to 
this  case."    "  This  area  when  it  was  begun  was  a  lawful  work. 
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f  nd,  if  pr9perly  cared  for,  it  would  always  ha v^  been  lawfaj  ; 
b,ut  it  was  suffered  to  remain  uncovered,  and  thereby  became 
a  nuisance,  and  the  owner. of  the  lot,  for  whose  benefit  it  is 
made,  is  responsible.  He  cannot  escape  liability  by  letting 
out  work  like  this  to  a  contractor  and  shift  responsibility  on 
to  him,  if  an  accident  occurs." 

What  was  "  held  and  decided  "  by  the  court  below,  after 
refusing  the  defendant's  request,  appears  to  be  within  the 
terms  in  which  the  liability  of  a  municipality  in  a  case  tike 
the  present,  has  been  correctly  stated. 

In  4  Wall.,  672,  Mr.  Justice  Clifford  uses  this  language : 
"Preliminary  to  that  part  of  the  charge  which  is  the  subject 
of  complaint,  the  court  remarked  that  although  municipal 
corporations  were  primarily  liable  for  injuries  occasioned  by 
obstructions  or  defects  in  their  streets  or  sidewalks,  they  yet 
might  have  a  remedy  over  against  the  party  who  was  in 
fault  and  who  had  so  used  the  street  or  sidew;alk  as  to  pro- 
duce the  injury.  Instruction  was  then  given  to  the  effect 
that  if  the  defendant  knew  that  the  suit  was  pending  and 
could  have  defended  it,  and  it  was  through  his  fault  that  the 
party  was  injured,  he  was  concluded  by  the  judgment  recov- 
ered against  the  corporation.  Express  notice,  said  the  pre- 
siding justice,  was  not  required,  nor  was  it  necessary  that  the 
officers  of  the  corporation  should  have  notified  him  that  they 
would  look  to  him  for  indemnity.  Just  exception  certainly 
cannot  be  taken  to  those  instructions,  as  they  are  in  precise 
accordance  with  what  this  court  decided  in  this  case  when  it 
was  before  the  court  on  the  former  occasion." 

Second.  The  defendant  then  made  several  offers  of  evidence, 
all  of  which  were  excluded,  and  we  are  atked  to  decide  upon 
the  propriety  of  its  exclusion. 

1st.  The  railroad  company  offered  evidence  "  tending  to 
show  that  the  work  of  the  construction  of  the  tunnel  had 
been  done  in  a  skillful  manner,  and  that  every  reasonable 
precaution  had  been  used,  and  every  care  taken  by  the  said 
railroad  company  and  its  officers  and  agents  to  prevent  acci^ 
dents  to  persons  and  property;"  "that  the  excavation  was 
kept  well  barricaded  and  protected  ;*'  and  "  that,  in  fact,  the 
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defendant  corporation  and  its  agents,  servants  and  workmen 
exercised  all  the  care,  skill  and  prudence  possible  under  the 
circumstances  to  prevent  accidents  during  the  progress  of 
the  work." 

In  our  opinion  this  testimony  was  properly  rejected.  Its 
purpose  was  to  show  to  the  jury  an  absence  of  negligence  on 
the  part  of  the  railroad  company,  as  evinced  by  the  exercise 
of  all  possible  care  on  the  part  of  its  servants  iu  the  con- 
struction of  the  tunnel. 

But  this  very  point  had  already  been  conclusively  settled 
against  the  company  in  the  previous  suit  which  the  railroad 
company  had  been  duly  vouched  to  appear  to  and  defend. 

There  could  have  been  no  recovery  against  the  District  in 
the  Barnes  suit,  except  upon  the  distinct  proof  of  negligence, 
since  a  municipality  charged  with  the  duty  and  power  to 
grade  and  alter  the  streets  of  a  city  is  not  answerable  for 
injury  resulting  to  a  citizen  in  the  performance  of  such  work, 
unless  it  be  shown  that  its  agents  were  guilty  of  negligence 
in  the  discharge  of  this  public  duty.  Barnes  accordingly 
charged  expressly  iu  his  declaration  that  the  District  author-^ 
ities  permitted  and  allowed  K  street  between  6th  and  7th 
streets  s.  e.,  to  remain  in  a  dangerous  and  unsafe  condition, 
not  barricaded,  and  without  light  or  other  signal  to  give 
warning  to  the  wayfarer  of  the  deep  and  dangerous  excava- 
tion in  the  street,  and  that  in  consequence  of  such  their 
gross  negligence,  the  plaintiff  fell  into  the  opening  and  sus- 
tained the  injuries  complained  of. 

The  excavation  described  was  that  made  by  the  railroad 
company  in  the  construction  of  their  tunnel.  With  this 
work  the  city  government  had  nothing  whatever  to  do.  The 
company  alone  were  constructing  it,  and  it  was  incumbent 
upon  them  to  guard  it  and  prevent  its  becoming  a  nuisance 
by  being  unprotected,  at  their  peril.  If  the  company  had 
properly  barricaded  it,  or  warned  persons  off  by  proper  lights, 
no  accident  could  have  happened,  no  negligence  could  have 
been  established  against  the  city,  and  there  could  have  been 
no  recovery  against  it. 

The  question  of  negligence  was  the  cardinal  all-important 


District  op  Columbia  v.  Railroad  Co.  819 

point  for  the  determination  of  that  jury,  and  the  railroad 
company  was  solicited  to  appear  at  that  trial  and  show,  if  it 
conid,  that  it  had  placed  proper  guards  or  barricades  at  the 
spot,  or  proper  signal  lights  to  give  warning  of  the  danger. 
After  full  notice  "  it  kept  silent  when  it  should  have  spoken, 
and  it  cannot  now  be  allowed  to  speak  when  it  should  keep 
silent."  The  verdict  of  the  jury  was  a  distinct  finding  of 
negligence  on  the  part  of  the  railroad  company,  the  author 
of  the  nuisance,  and  was  therefore  a  formal  determination 
that  the  company  did  not  exercise  proper  care  in  conducting 
and  guarding  the  work,  and  that  the  injury  resulted  from 
their  fault";  "and  if  it  was  through  his  (its)  fault  that  the 
party  was  injured  he  (the  company)  was  concluded  by  the 
judgment  recovered  against  the  corporation."    4  Wall.,  672. 

If  the  company  had  been  a  formal  co-defendant  to  the 
Barnes  case,  it  could  not  be  contended  that  the  verdict 
would  not  have  been  conclusive  against  it  on  this  point,  and 
such  was  effectively  its  position  after  notice  to  appear  and 
defend  the  suit. 

**  Persons  notified  of  the  pendency  of  a  suit  in  which  they 
are  directly  interested,  must  exercise  reasonable  diligence  in 
protecting  their  interests,  and  if,  instead  of  doing  so,  they 
wilfully  shut  their  eyes  to  the  means  of  knowledge  which 
they  know  are  at  hand  to  enable  them  to  act  ellieiently, 
they  cannot  subsequently  be  allowed  to  turn  round  and  evade 
the  consequences  which  their  own  conduct  and  negligence 
have  superinduced."    4  Wall.,  674. 

Without  going  further  in  the  expression  of  an  opinion  as 
to  the  extent  to  which  the  judgment  of  Barnes  vs.  The  Dis- 
trict is  conclusive  against  the  defendant,  than  is  now  re- 
quired, we  do  not  doubt  that  it  must  be  held  to  have  such 
effect  at  least  to  the  extent  spoken  of  in  10  Gray,  496,  City 
of  Boston  vs.  Worthiugton  :  **  The  judgment  recovered  by 
South  wick  against  these  defendants  is  therefore  conclusive 
against  them  on  three  points — that  the  highway  in  Congress 
square  was  defective  ;  that  Southwick  was  injured  there 
while  using  due  care,  and  that  he  suffered  to  the  extent  of 
^10,000,"    This  was  a  case  where  the  party  sued  over  by 
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th$  city  defended  upon  the  ground  that  he  was  only  the  les- 
s^9  of  the  premises,  and  as  such  was  not  bound  to  keep  up  a 
railing  about  the  cellar  door. 

The  offer  we  are  examining  in  the  case  at  bar  waR  unem- 
jbarrassed  by  any  such  considerations,  since  it  was  not  sug- 
gested therein  that  Barnes  was  not  exercising  proper  caution 
— that  the  company  did  not,  alone,  make  the  excavation,  or 
that,  if  any  negligence  existed  it  was  not  solely  the  negli- 
gence of  the  company. 

2d.  But  we  are  further  of  the  opinion,  since  the  sole  pur- 
pose of  the  offer  was  to  show  that  the  defendant  corapany^ 
was  not  guilty  of  negligence,  (unaccompanied  by  any  claim 
of  responsibility  on  the  part  of  others  for  that  negligence,  if 
any  existed,  or  of  want  of  due  care  on  the  part  of  the  person 
injured),  the  evidence  might  well  have  been  excluded  upon 
the  further  ground  of  its  immateriality  to  the  issue. 

The  defendant  is  not  a  municipality,  a  department  of  the 
governing  power,  but  it  simply  occupies  the  position  of  any 
private  person  making  an  extraordinary  use  of  a  public  street, 
engaged  in  a  work  which  is  lawful  only  because  specially  au- 
thorized, and  while  so  conducted  as  to  be  harmless  to  others, 
but  which  becomes  a  trespass  whenever  injury  occurs,  whether 
it  result  from  negligence  or  not.  The  rule  is  otherwise,  as  we 
have  seen,  with  respect  to  a  nmnicipality  ;  but  in  a  trial  by 
the  injured  party  against  this  private  corporation,  the  ques- 
tion of  its  negligence  is  not  involved,  and  it  would  not  be 
excused  from  responsibility  merely  by  showing  an  absence  of 
negligence.  The  law  governing  this  question  is  well  ex- 
pounded in  Baltimore  &  Potomac  li.  R.  Co.  vs.  Reaney,  42 
Md.,  131.  In  that  case  the  present  defendant,  under  the 
authority  of  its  charter,  and  of  an  ordinance  of  the  city 
government,  constructed  a  tunnel  under  the  bed  of  Wilson 
street,  in  Baltimore  city.  The  plaintiff  sued  to  recover 
damages  to  his  house  caused  by  the  excavation  of  the  street, 
which,  as  he  alleged,  weakened  the  foundation  of  an  adjoin- 
ing house,  near  the  tunnel,  connected  with  the  wall  of  the 
plaintiff's  house  by  iron  girders,  and  caused  a  settling  which 
cracked  the  walls  and  otherwise  injured  the  house. 
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As  the  Maryland  charter  then  invoked  by  the  company  is 
identical  with  that  now  relied  on,  and  the  ordinance  of  the 
city  of  Baltimore  closely  resembles  that  passed  by  the  au- 
thorities of  the  District  of  Columbia,  the  decision  of  the 
court  of  last  resort  in  Maryland  upon  the  defenses  then  urged 
by  the  company  is  entitled  to  especial  weight,  apart  from 

the  learning  of  the  court  and  the  evident  good  sense  of  the 
reasoning. 

The  court  says  :  "The  appellants  having  authority  to  con- 
struct the  tunnel,  they  contend  that  any  damage  the  appel- 
lee may  have  suffered  to  his  house,  by  reason  of  the  excava- 
tion of  the  street,  is  damnum  absque  injuria^  and  that  no 
right  of  recovery  exists,  unless  it  be  shown  that  the  power 
delegated  to  the  appellants  has  been  illegally  or  negligently 
cxerjcised.     To  this,  however,  we  do  not  assent. 

"In  this  <;ase,  the  jury  have  found  that  the  property  of 
the  appellee  has  been  injured  to  the  extent  of  $3,000,  and  it 
would  be  a  reproach  to  the  law  if  the  courts  were  required 
to  determine  that  it  was  a  case  of  damnum  absque  injuria, 
that  there  was  no  redress  for  such  a  wrong. 

"  As  against  a  municipal  government,  in  the  careful  exer- 
cise of  its  right  and  power  to  grade,  change  and  improve 
the  street,  there  could  be  no  cause  of  action  for  any  un- 
avoidable injury  done  ;  but  as  against  the  appellants,  a  pri- 
vate corporation  in  nowise  connected  with  the  municipal 
government,  obtaining  authority  to  use  the  streets  in  an 
extraordinary  manner  for  its  own  private  purposes  and  profit, 
the  case  is  quite  different.  As  against  such  party,  the  owner 
of  a  plot  of  ground,  with  a  building  thereon,  bounding 
on  a  street,  is  entitled  to  the  natural  support  which  the 
bed  of  the  street  may  afford  to  the  foundation  of  his  house. 
And  notwithstanding  authority  may  have  been  obtained  both 
from  the  city  and  State  legislature  to  make  the  extraordi- 
nary use  of  the  street,  yet  that  authority  must  Ue  exercised 
at  the  peril  of  the  party  to  whom  it  is  delegated  ;  and  if  any 
injury  accrues  to  private  property  in  the  exercise  of  the 
power,  the  party  producing  it  must  be  held  liable.  If,  as  we 
have  seen,  the  injury  be  produced  by  the  careless  or  negli- 
23 
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gent  exercise  of  the  authority,  then  there  can  be  no  question 
of  the  liability  ;  but  if  due  care  be  exercised,  and  the  in- 
jury is  the  natural  and  inevitable  result  or  consequence  of 
the  doing  the  act  authorized  to  be  done,  then,  in  a  case  like 
the  present,  the  party  doing  the  act  and  producing  the  in- 
jury must  indemnify  the  suflferer.  That  there  was  no  negli- 
gence or  want  of  care  in  doing  the  work,  is  no  answer  in  a 
case  like  this. 

"That  the  excavation  of  the  street  for  the  tunnel  was 
lawful  and  done  in  a  lawful  manner  at  the  time,  can  consti- 
tute qo  defense  to  this  action,  if  damages  actually  resulted 
from  the  work.  There  are  many  cases  in  which  an  act  may 
be  perfectly  lawful  in  itself,  and  will  continue  to  be  so,  until 
damage  has  been  done  to  the  property  or  person  of  another ; 
but  ^from  the  moment  such  damage  arises,  the  act  becomes 
unlawful,  and  an  action  is  maintainable  for  the  injury.  This 
is  the  case  where  a  man  sinks  mines  and  makes  excavations 
in  his  own  land,  doing  no  damage  in  the  first  instance  to 
his  neighbor,  but  subsequently  causing  his  neighbor's  land  or 
his  house  to  slide  down  into  the  excavation.'" 

And  the  court  proceeds  at  length  to  justify  its  position  by 
reference  to  adjudged  English  cases  of  authority,  fully  sus- 
taining the  opinion. 

The  rights  of  private  individuals  are  not  to  be  sacrificed 
needlessly  to  an  act  of  incorporation.  To  the  sufterer  it  is 
unimportant  whether  his  property  or  his  person  has  been 
injured  by  one  or  more  persons  acting  in  their  individual 
capacity,  or  by  the  same  persons  carrying  on  a  similar  busi- 
ness under  a  corporate  name,  which  the  legislature,  at  their 
own  solicitation,  has  allowed  them  to  adopt  solely  for  their 
private  advantage.  A  railroad  may  perfectly  well  be  built 
and  used  by  a  single  individual,  as  was  the  case  with  the 
earliest  railroads  in  England,  and  probably  is  the  case  in  some 
instances  there  and  in  this  country  at  the  present  time.  It 
was  competent  for  Congress  to  empower  a  single  individual  to 
excavate  K  street  for  the  construction  of  a  tunnel  for  a  rail- 
road. That  permission  would  give  the  individual  authority 
to  make  the  requisite  excavations,  so  that  he  could  not  be 
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considered  a  trespasser  so  long  as  no  injury  resulted  to  others  ; 
but  every  step  in  his  work  would  be  taken  at  his  peril,  and 
he  would  be  answerable  for  whatever  injury  any  one  else 
might  sustain  from  the  exercise  of  his  privilege,  whether  he 
used  care  and  caution  or  not.  Such  franchises  must  be  ex- 
ercised in  subordination  to  the  prior  existing  rights  of  the 
citizen.  For  it  cannot  be  imagined  that  any  legislative 
body  would  attempt  the  enormity  of  granting  such  a  privi- 
lege to  one  citizen,  in  utter  contempt  of  the  existing  per- 
sonal rights  of  others,  equally  deserving  of  protection,  even 
if  it  possessed  the  power  to  do  so.  And  what  Congress  would 
be  incompetent  to  grant  to  a  single  individual  or  to  several 
unincorporated,  it  would  be  equally  powerless  to  commit  to 
the  same  or  other  individuals  trading  under  a  corporate 
title. 

In  2  Dillon  on  Municipal  Corporations  (3d  ed.),  §1082, 
the  position  is  thus  stated  :  "No  person,  not  even  the  adjoin- 
ing owner,  whether  the  fee  of  the  street  be  in  himself  or  in 
the  public,  has  the  right  to  any  act  which  renders  the  use  of 
the  street  hazardous  or  less  secure  than  it  was  left  by  the 
municipal  authorities.  Whoever  does  so,  whether  by  ex- 
cavations made  on  the  sidewalk  by  the  abutter,  or  by  un- 
safe hatchways  left  therein,  or  by  opening  or  leaving 
open  an  area  way  in  the  pavement,  or  by  undermining  the 
street  or  sidewalk,  or  by  placing  unauthorized  obstructions 
thereon,  which  makes  the  use  of  the  street  unsafe  or  less 
secure,  is  guilty  of  a  nuisance  and  is  liable  to  any  person, 
who,  using  due  care,  sustains  any  special  injury  therefrom  ; 
and  in  such  cases  the  person  who  created  or  continues  the 
nuisance  is  thus  liable,  irrespective  of  the  question  of  negli- 
gence on  his  part." 

The  principle  finds  its  support  in  the  maxim  "  sic  utere  iuo 
ui  non  alienum  loedas,*^  One  may  have  a  clear  right  to  the 
enjoyment  of  his  property  and  j^et  may  be  responsible  to 
those  injured  by  its  use,  notwithstanding  he  may  have  exer- 
cised all  care  to  prevent  injury.  If  injury  results,  why 
should  an  innocent  third  party  bear  it  ?  In  the  case  of 
Scott  vs.  Bay,  8  Md.,  445,  an  action  was  brought  to  re- 
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cover  c^amages  resulting  to  neighboring  property  from  the 
working  of  a  stone  quarry.  The  court  below  was  asked  to 
instruct  the  jury  '^  that  tne  defendant  had  the  right  to 
quarry  stone  from  his  quarries,  and  that  the  plaintift*  cannot 
recover  for  any  injury  he  may  have  sustained  in  consequence 
•of  such  quarrying,  if  the  jury  believe  the  proper  precautions 
were  used  in  working  the  quarries,  and  that  the  injury  was 
sustained  without  default  of  the  defendant."  The  appellate 
court  says  :  "  If  proper  precaution  had  been  taken  they  would 
still  constitute  no  vindication  of  the  defendant  for  the  in- 
juries resulting  to  the  plaintiff."  "  It  is  a  rule  of  the  common 
law  that  a  man  should  so  use  his  own  property  as  not  to  hurt 
or  injure  another,  and,  therefore,  if  he  carry  on  a  lawful 
trade  or  business  in  such  a  manner  as  to  prove  a  nuisance 
to  his  neighbor,  he  must  answer  in  damages.  There  are 
many  cases  in  the  books  where  this  doctrine  is  applied,  and 
among  the  number  are  those  where  a  man  erects  a  smith's 
forge,  swine  sty,  lime  kiln,  tallow  furnace,  machine  shop, 
quarry  or  privy  so  near  the  dwelling  of  another  as  to  ren- 
der it  unfit  for  occupation."  In  Rylands  i;5.  Fletcher,  3  L.  R. 
Ho.  of  Lord,  330,  the  court  say  :  "  When  one  person,  in 
managing  his  own  aflFairs,  causes,  however  innocently,  dam- 
age to  another,  it  is  obviously  only  just  that  he  should  be 
the  party  to  suiter."  He  is  bound  sic  vii  suo  ut  non  Icedat 
alienum. 

It  would  have  been  scant  comfort  to  the  sufferer  in  the 
Barnes  case  to  be  assured  that  the  excavation  into  which  he 
fell,  and  by  reason  of  which  he  may  have  been  rendered  a 
cripple  for  life,  was  made  with  due  care.  The  danger  arose 
from  the  very  nature  of  the  improvement,  which  necessarily 
rendered  the  street  unfit  for  night  travel  ;  yet  the  defendant 
assumed  the  risks  of  its  construction. 

In  45  Md.,  135,  Lawson  vs.  Price,  the  action  was  for  ob- 
structing plaintiffs  millrace.  The  defendant's  first  prayer 
asserted  his  lawful  right  to  clear  his  own  land,  and  asked  an 
instruction  to  the  jury  that  if,  in  exercising  this  lawful  right, 
the  defendant  was  not  guilty  of  negligence  in  cutting  tim 
ber  and  clearing  the  land,  the  plaintift*  was  not  entitled  to 
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recover,  although  by  reason  of  such  cutting  and  clearing, 
timber  or  brush  fell  into  the  millrace  to  the  damage  of  the 
plaintiif.  The  appellate  court  says  :  "  The  first  prayer  was 
properly  refused.  It  sought  to  make  the  appellee's  right  to 
recover  depend  upon  the  existence  of  negligence  on  the  part 
of  the  appellant.  The  action  was  for  obstructing  the 
appellee's  mill-race  by  throwing  or  placing  therein,  or  by 
cutting  and  allowing  to  fall  therein,  trees,  logs,  chips, 
branches,  &c.,  whereby  damage  accrued  to  the  appellee.  The 
question  in  such  case  is  not  whether  the  appellant  has  acted 
with  due  care,  but  whether  his  acts  have  occasioned  the 
damage  complained  of.  If  the  acts  complained  of  were  done 
by  the  appellant,  or  by  his  agent  or  servant  in  the  course  of 
their  employment,  they  were  unlawful  invasions  of  the 
appellee's  right  of  property,  and  it  matters  not  that  they 
were  done  without  negligence.  Negligence  is  not  the  grava- 
men of  the  action." 

So  in  the  present  case.  The  infliction  of  the  injury  shows 
that  the  excavation  was  left  in  a  dangerous  condition.  The 
party  making  it,  ttierefore,  was  a  trespasser,  and  he  should 
no  more  be  allowed  to  defend  himself  by  leading  oft*  the 
plaintiff  into  an  examination  of  his  want  of  negligence  in 
committing  the  trespass,  than  to  insist,  if  sued  for  a  trespass 
upon  another's  close,  that  he  ploughed  his  neighbor's  land  or 
cut  down  his  shade  trees  with  due  circumspection  and  care. 
By  the  direct  consequences  of  his  act  he  inflicted  injury 
upon  another,  and  the  law  cannot  be  so  unjust  as  to  exon- 
erate him  upon  the  plea  that  when  he  destroyed  another's 
rights  he  did  so  without  negligence. 

3.  Does  the  fact  that  the  company  was  authorized  by  law 
to  construct  the  tunnel  render  this  principle  inapplicable? 

In  our  opinion  that  circumstance  can  have  no  such  effect. 

The  legislative  permission  authorized  the  defendant  to  make 
an  extraordinary  use  of  the  highwaj'  in  derogation  of  the 
common  right  of  use.  It  was  thereby  exonerated  from  an 
action  by  the  city,  as  a  trespasser,  ab  initio,  for  the  bare  dis- 
turbance of  the  bed  of  the  street,  which  would  lie,  in  the 
absence  of  such  authorization,  without  proof  of  special  damage . 
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But  when  the  legislature  by  ^ving  the  permission,  waived 
this  right  of  action,  it  did  not  design  to  waive  or  impair  the 
right  of  action  against  the  company  in  respect  of  actual 
injm-y  sustained  by  a  citizen  from  the  excavation  of  the 
street.  Nor  could  it  agree  that  the  citizen  might  receive 
such  injury  with  impunity  and  be  powerless  to  obtain  redress 
by  appeal  to  the  courts,  provided  only  the  company  could 
show  that  it  availed  itself  of  the  unusual  and  hazardous  priv- 
ilege without  actual  negligence. 

The  authorization  by  the  city,  while  simply  estopping  it- 
self from  contending  that  the  bare  act  of  breaking  up  the 
street  should  thereafter  constitute  the  company  a  trespasser, 
could  not  and  did  not  place  the  company  in  a  more  fAvorable 
situation,  in  this  respect,  than  was  occupied  by  the  quarry 
owner  or  the  farmer  in  the  cases  cited.  Without  aiiy  grant 
or  legislative  permission  they  had,  in  their  quality  of  owners 
the  right  to  quarry  their  own  stone,  and  cut  their  own  tim- 
ber on  their  own  land  without  being  regarded  as  trespassers. 
And  yet  they  were  held  justly  liable  for  injury  to  their 
neighbors,  arising  in  the  prosecution  of  these  lawful  rights, 
notwithstanding  the  proof  of  absence  of  all  negligence  in 
their  exercise. 

So  this  company,  after  the  legislative  permission,  had  the 
right  to  break  up  the  bed  of  that  street,  and  as  long  as 
no  special  injury  occurred  to  others,  it  could  not  be  j'egarded 
as  a  trespasser.  But  when  such  injury  had  been  caused,  it 
became  justly  liable,  as  the  quarryman  and  farmer  were  held 
to  be,  notwithstanding  it  might  show  an  absence  of  all  neg- 
ligence in  the  construction  of  the  tunnel  thus  authorized  by 
the  legislature. 

In  Robbins  vs.  Chicago,  4  Wall.,  676,  it  was  insisted  that 
as  Robbins  in  constructing  the  area  acted  under  the  express 
orders  of  the  corporation,  which  by  ordinance  had  required 
the  raising  of  the  grade,  he  could  not  be  held  liable  at  the 
suit  of  the  city.  "  His  authority  to  raise  the  sidewalk  to  the 
new  grade,"  says  the  court,  "  is  not  contested."  It  proceeds; 
**  Liability  of  the  defendant,  however,  was  not  placed  upon 
the  ground  that  he  was  not  authorized  to  rniso  the  Ridewalk. 
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On  the  contrary,  the  jury  were  distinctly  told  that  the  grava- 
men of  the  charge  was  not  that  the  defendant  was  engaged 
in  an  unlawful  work  when  he  constructed  the  area ;  but  the 
•court  placed  his  liability  upon  the  ground  that  he  left  the 
area  open  and  without  guard  to  warn  those  who  had  occasion 
to  pass  in  the  street,  so  that  the  work  which  was  originally 
lawful  became  a  nuisance,  and  was  unlawful  at  the  time  of 
the  injury.  Correctness  of  that  instruction  in  view  of  the 
evidence  as  reported  in  the  transcript  is  so  manifest  that  it 
needs  no  support." 

The  assent  of  Chicago  that  Bobbins  should  make  the  im- 
provement was  as  full  as  that  of  the  District  of  Columbia 
to  the  construction  of  the  tunnel,  but  it  gave  no  exemption 
from  responsibility  for  actual  injury  caused  in  the  execution 
of  the  work. 

The  present  action  is  not  brought  directly  by  the  injured 
party  against  the  company,  but  by  the  District  of  Columbia 
seeking  reimbursement  for  what  it  has  been  compelled  to 
pay  to  Barnes.  Does  this  circumstance  change  the  principle 
we  have  been  endeavoring  to  enforce  so  that  the  company 
can  exonerate  itself  by  showing  absence  of  negligence  ? 

It  cannot  be  imagined  that  the  District  government  when 
it  authorized  the  company  to  make  the  tunnel  with  all  proper 
Kjare  and  precautions,  could  have  designed  to  abandon  or 
weaken  its  claim  for  reimbursement  for  whatever  damages  it 
might  be  compelled  to  pay  for  injuries  caused  by  the  excava- 
tion. The  municipality  would  unquestionably  have  refused 
its  assent  to  the  permission  asked,  if  it  had  been  advised  at 
the  time,  that  if  it  should  thereafter  be  compelled  to  seek 
by  suit  reimburaeraent  for  the  bare  amount  of  a  verdict  ren- 
•dered  years  before  (excluding  the  various  charges  inevitably 
attending  such  a  recovery )  it  would  be  obliged  to  enter  into 
A  contest  with  the  company  and  its  servants  in  respect  of  a 
•defense  which  would  not  have  been  tolerated  in  a  suit 
brought  by  the  injured  party  against  the  company,  while  the 
facts  were  fresh  and  the  entire  evidence  accessible.  There  can 
be  no  reason  why  such  testimony  should  be  excluded  in  the  one 
-case  and  admitted  in  the  other,  and,  indeed,  it  would  appear 
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more  unreasonable  to  allow  it  to  be  urged  against  the  mumci 
pality,  whose  bounty  bestowed  the  original  privilege  which 
the  recipient  abused  to  the  great  expense  and  cost  of  the 
city,  than  to  admit  it  against  an  action  brought  by  the  indi* 
vidual  whose  ill-fortune  had  occasioned  so  much  trouble. 

If  an  individual  or  a  corporation,  conceiving  that  the  grant 
of  the  coveted  privilege,  in  this  view  of  the  law,  is  hampered 
with  too  great  a  measure  of  responsibility,  is,  therefore,  in- 
disposed to  accept  the  risk  which  proper  attention  and  care 
could  certainly  neutralize,  the  grantee  is  at  liberty  to  decline 
its  acceptance  ;  but  if  it  be  accepted,  the  recipient  must  see 
to  it  at  his  peril  that  its  valuable  franchise  shall  not  work 
injury  to  others,  not  favored  in  the  grants  from  the  legisla- 
ture, but  having  no  other  function  to  perform  with  respect 
to  the  railroad,  except  to  pay  fares  and  on  occasions  defend 
its  property  from  casualty  or  violence. 

Third,  The  defendant  also  offered  to  prove  irregularities 
of  the  ground  on  Virginia  avenue  and  K  street ;  that  the 
avenue  was  the  more  elevated,  and  that  because  of  the 
flowage  of  rain  water  and  the  passage  of  wagons,  K  street^ 
during  the  work  on  the  tunnel,  was  in  a  very  bad  condition* 
This  was  really  the  effect  and  substance  of  the  extended 
offer,  which  was  made  without  any  statement  of  its  purpose,, 
and  which,  so  far  as  we  can  see  from  the  record,  was  entirely 
irrelevant  and  immaterial.  Even  with  the  explanation 
offered  by  counsel  in  the  argument  we  are  unable  to  see  how 
it  waa  admissible,  under  any  issue  in  the  case,  and  we  think 
the  exclusion  was  proper. 

Fourth,  There  was  a  further  offer  "  to  prove — that  the 
defendant  company  was  under  no  obligation  to  erect  barricades 
at  the  tunnel  to  prevent  accidents." 

The  language  seems  to  have  been  taken  from  an  expres- 
sion of  the  Supreme  Court  in  2  Black,  423,  where  the  court 
says  :  "  Bobbins  is  not,  however,  estopped  from  showing 
that  he  was  under  no  obligation  to  keep  the  street  in  a  safe- 
condition,"  &c.  Tho  court  was  there  speaking  of  Bobbins* 
defense,  that  the  contractor  was  the  responsible  party,  and 
the  sense  of  the  passage  is  reached  by  emphasizing  the  per- 
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8onal  pronoun  "  he."  But  as  stated  in  this  exception,  this  was 
simply  an  offer  on  the  part  of  the  defendant  to  establish  by 
evidence  before  the  jury  a  proposition  of  law  as  to  the  liability 
of  the  company  to  take  measures  to  prevent  accidents  at  the 
tunnel  by  erecting  barricades.  The  offer  was  properly  re- 
jected. 

Fifth,  In  the  absence  of  any  evidence  on  the  part  of  the 
defendant,  the  instructions  of  the  judge  were  entirely 
proper. 

The  first  objection  of  the  defendant,  that  the  instructions 
were  erroneous  because  they  authorized  the  jury  to  bring  in 
any  verdict  (by  which  we  conclude  was  intended  any  verdict 
for  the  plaintiff),  has  already  been  disposed  of. 

The  second  objedioriy  that  the  plaintiff  in  the  case  was  not 
entitled  in  any  event  to  recover  against  the  defendant  for 
interest  paid  upon  the  said  judgment,  nor  for  any  costs  paid 
on  account  of  the  said  suit  of  Barnes  vs.  The  District  of 
Columbia,  did  not  arise  out  of  anything  in  the  judge's 
instruction,  which  simply  said  "  the  plaintiff  was  entitled  to 
recover  the  amount  of  the  judgment  which  it  has  paid,"  saying 
nothing  of  interest  or  costs. 

Nor  was  the  proposition  in  any  manner  presented  to  the 
court  by  the  defendant  for  its  ruling,  nor  can  we  see  that  it 
was  ever  passed  on  by  the  court. 

In  Robbins  vs.  Chicago,  4  Wall.,  663,  the  circuit  court 
charged  the  jury  that  the  city  was  entitled  to  recover  the 
amount  of  the  judgment  it  had  paid,  with  interest,  and  the 
Supreme  Court  affinmed  the  rulings  throughout,  including 
this. 

We  do  not  think  section  829  Revised  Statutes  District  of 
Columbia  sustains  the  contention  of  the  defendant,  that 
such  a  course  would  not  be  proper  in  this  jurisdiction. 

The  District  of  Columbia,  because  of  the  defendant's  de- 
fault, was  obliged  to  pay  in  discharge  of  a  judgment  against 
it,  a  large  sum  of  money,  part  of  which,  as  it  happened, 
consisted  of  interest  and  costs  ;  and  it  is  simply  claiming  in 
this  action  reimbursement  for  what  it  was  thus  obliged  to 
pay  by  reason  of  the  default  of  the  defendant.     In  National 
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Bank  vs.  Mechanics'  Bank,  94  U.  S.,  440,  the  court  decided 
the  depositors  in  a  suspended  national  bank  were  entitled  to 
receive  interest  from  the  bank  from  the  time  of  the  demand 
for  their  money,  although  the  Comptroller  of  the  Currency 
had  urged  that  the  statute  gave  no  such  allowance.''  Mr. 
Justice  Swayne  adds  this  language  in  his  opinion  :  *'  The 
plaintiff  in  this  action  was  entitled  ex  oequo  et  bono  to  the 
money  sought  to  be  recovered.  Where  the  right  to  recover 
exists  in  this  class  of  cases,  it  includes  interest  as  well  as 
principal,  unless  there  is  something  which  would  render  the 
payment  of  the  former  inequitable." 

In  2d  Burr,  1087,  Robinson  vs.  Bland;  Lord  Mansfield 
said  :  *'  The  interest  is  an  accessary  to  the  principal,  and  the 
plaintiff  cannot  bring  a  new  action  for  any  interest  grown  due 
between  the  commencement  of  his  action  and  the  judgment 
in  it,  and  I  do  not  know  of  any  courts  in  any  country  (and 
I  have  looked  into  the  matter),  which  did  not  carry  interest 
down  to  the  last  act  by  which  the  sum  was  liquidated." 

If  the  point  were,  therefore,  properly  before  us  we  should 
decide  it  against  the  defendant.  Indeed,  a  strict  applica- 
tion of  the  rulings  of  the  Supreme  Court  in  R.  R.  Co.  vs. 
Varnell,  98  U.  S.,  479,  and  in  similar  cases,  would  perhaps 
have  excluded  us  from  considering  others  of  the  questions 
we  have  felt  it  our  duty  to  discuss,  because  of  their  public 
importance. 

The  judgment  below  is  affirmed. 
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Samuel  Lloyd 

V. 

The  Washington  Gaslight  Company. 

At  Law.    No.  20,827. 

5  Decided  December  30, 1881. 

I  The  Chief  Justio  b  and  Justices  Wtlix,  Haonbb  and  Jamsb  sitting. 

On  moving  into  his  ,place  of  business  plaintiff  signed  the  following 
agreement  with  defendant,  the  Washington  Gaslight  Company:  ** We, 
whose  names  are  hereunto  subscribed,  agree  to  take  gas  from  the 
Washington  Gaslight  Company  upon  the  condition  that  the  company 
reserves  to  itself  the  right  to  refuse  to  furnish  or  at  any  time  to  dis- 
continue gas  to  any  premises  tlie  owner  or  occupant  of  which  shall 
be  indebted  to  the  company  for  gas  or  fittings  used  upon  such  premi- 
ses or  elsewhere." 

Held,  that  this  contract  related  only  to  future  delinquencies,  and  that 
defendant  was  liable  in  damages  for  cutting  off  plaintiff^s  supply  of 
gas  because  of  non-payment  of  an  old  bill  for  gas  furnished  before 
the  signing  of  this  contract  and  at  another  place. 

STATEMENT  OP  THE  CASE. 

Motion  for  new  trial  on  exceptions. 

The  declaration  contained  two  counts.  The  firet  count 
set  out  that  phiintiif  was  the  tenant  in  possession  of  premi- 
ses known  as  905  D  sti'eet,  in  the  city  of  Washington,  which 
were  supplied^  with  gas  pipes  and  fixtures  connected  through 
a  metre  with  the  main  pipe  in  the  street,  in  front  of  said 
premises,  for  the  purpose  of  having  the  same  lighted  for  the 
use  and  accomodation  of  the  plaintiif,  and  that  the  defendant, 
without  just  cause,  on  the  17th  December,  1877,  cut  off  the 
flow  of  gas  to  said  premises,  and  has  failed  to  supply  plain- 
tiff with  gas  since,  though  often  requested  so  to  do,  whereby 
he  has  sustained  great  loss  and  damage.  The  second  count 
alleges  that  plaintiff'  having  his  said  premises  so  supplied 
with  gas  fixtures  connected  with  the  main  pipe  belonging 
to  defendant,  and  not  being  indebted  in  any  way  for  gas 
consumed  on  said  premises,  the  defendant,  ^thout  just 
cause  or  right,  on  the  17th  day  of  December,  ^77,  cut  off 
and  stopped  the  flow  of  gas  through  said  pip^jf-  and  fixtures, 
and  has  refused  since  to  turn  on  the  gas,  or  allow  the  same 
to  flow  through  said  pipes.  That  he  was  engaged  on  said 
premises  in  the  business  of  a  manufacturer  of  mattresses 
and  feather  beds  niul  pillows  ;  that  he  required  gas  in  said 
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business,  and  he  has  sustained  special  damages  by  reason 
of  being  deprived  thereof  by  the  act  of  the  defendant, 
kc.y  &c. 

The  defendant  pleaded  ^^  not  guilty/'  and  issue  was  joined 
thereon,  and  at  the  trial  the  jury  found  for  plaintiff.  The 
case  then  came  to  the  General  Term  on  the  following 

BILL  OP  EXCEPTIONS. 

Upon  the  trial  of  this  case  the  plaintiff  to  maintain  and 
prove  on  his  part  the  issue  joined  thereon,  offered  and  intro- 
duced in  evidence  to  the  jury  tending  to  show  that,  in  the 
month  of  January,  1877,  he  occupied  premises  No.  905  D 
street,  in  the  city  of  Washington,  and  carrieJ  on  business 
as  a  manufacturer  of  mattresses,  using  in  said  business,  hair, 
husk,  and  straw,  and  had  occupied  said  premises  for  some 
years  before  that,  and  in  the  conduct  of  said  business  used 
gas  as  a  means  for  obtaining  light;  that  he  employed  several 
hands  to  assist  him  in  said  business,  the  number  differing  at 
different  dates,  whose  average  pay  was  from  $4  to  $9  per 
week  ;  that  he  was  supplied  with  gas  at  the  premises  so 
mentioned  until  the  17th  of  December,  1877,  when  it  was 
cut  off  by  order  of  the  defendant,  the  Washington  Gaslight 
Company  ;  that  before  the  gas  was  cut  oft*  he  was  notified 
that  the  gas  would  be  cut  oft*,  unless  he  paid  a  bill  for  gas 
consumed  by  him  at  certain  other  premises  on  Tenth  street, 
in  the  city  of  Washington,  and  for  which  he  had  not  paid  ; 
that  when  so  notified  he  informed  the  agent  of  the  defend- 
ant that  he  would  not  pay  the  bill  for  the  gas  consumed 
upon  the  premises  on  Tenth  street,  defendant  having  the 
landlord  as  security  for  the  payment  thereof ;  that  he  was 
ready  to  pay  anything  that  he  owed  for  gas  furnished  to  the 
premises  905  D  street,  then  occupied  by  him;  and  that  if  the 
defendant  cut  off  the  gas  from  the  premises  905  D  street  for 
gas  consumed  at  the  premises  on  Tenth  street,  it  did  it  at  its 
peril  and  must  meet  the  consequences;  that  the  defendant 
did  cut  oft'  the  gas  from  premises  905  D  street,  and  did  not 
renew  the  supply,  by  reason  whereof  his  business  was  much 
injured  and  he  was  greatly  damaged — and  plaintiff  rested. 
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Whereupon  the  defendant,  to  maintain  the  issuee  on  his 
part  joined  therein,  offered  and  introduced  in  evidence  to 
the  jury  tending  to  prove  that,  at  the  time  that  the  plain- 
tiff applied  to  the  defendant  to  have  gas  supplied  to  him  at 
the  premises  No.  905  D  street,  he  signed  a  contract  with 
said  defendant,  which  was  in  the  language  following: 

"  We,  whose  names  are  hereunto  sul)scribed,  agree  to  take 
gas  from  the  Washington  Gaslight  Company  upon  the  con- 
ditions and  subject  to  regulations  herein  contained,"  and 
among  others,  upon  the  condition  that  *^  the  company  [mean- 
ing defendant]  reserves  to  itself  the  right  to  furnish,  or  at 
any  time  to  discontinue,  gas  to  any  premises,  the  owner  or 
occupant  of  which  shall  be  indebted  to  the  company  for  gas 
or  fittings,  whether  such  indebtedness  shall  be  for  gas  or  fit- 
tings used  upon  such  premises  or  elsewhere;"  that  in 
December,  1877,  when  the  gas  was  cut  off  from  the  premises 
905  D  street,  the  plaintiff'  was  indebted  to  defendant  the 
sum  of  $10.25  for  gas  consumed  by  him  at  premises  No.  819 
Tenth  street,  where  he  had  formerly  resided;  that  on  the 
16th  of  December,  1877,  his  attention  was  called  to  this 
Indebtedness  of  $10.25  by  an  emploj^ee  of  defendant,  and  he 
was  notified  that  if  he  did  not  pay  it  the  gas  would  be  dis- 
continued to  him  at  the  premises  905  D  street,  then  occupied 
by  him;  and  that  he  was  again  notified  to  the  same  effect 
December  17, 1878,  before  the  gas  was  discontinued  to  those 
premises  by  defendant's  orders;  that  after  the  supply  of  gas 
had  been  discontinued  to  the  said  premises  905  D  street  by 
defendant's  order,  the  plaintiff  continued  to  carry  on  his 
business  there,  using  coal-oil  lamps  as  a  substitute  for  gas; 
and  defendant  further  proved,  by  H.  A.  Linger,  a  witness 
produced  and  sworn  in  its  behalf,  that  he,  said  witness,  was 
a  wholesale  manufacturer  of  mattresses,  in  the  city  of  Wash- 
ington, and  used  coal  oil  whenever  he  worked  in  said  manu- 
facture at  night,  having  no  gas  at  his  place  of  manufacture 
— it  appearing  upon  cross-examination  of  said  witness  that 
he  did  not  work  much  at  night,  and  did  a  very  small  retail 
business — ^and  defendant  rested. 


884  Lloyd  v.  Gaslight  Co. 

Whereupon  the  defendant  prayed  the  court  to  instruct 
the  jury  as  follows  : 

First  That  there  was  no  obligation,  on  the  part  of  defend- 
ant, to  furnish  plaintift'  with  gas,  aside  from  the  contract 
between  it  and  said  plaintiff,  and  that  no  such  obligation 
can  be  implied  from  the  fact  that  the  premises  in  question 
were  supplied  with  pipes  and  fixtures  connected  with  defend- 
ant's main,  and  that  the  relations  between  plaintiff  and  de- 
fendant in  respect  to  the  supplying  of  gas  originate  in,  and 
are  to  be  controlled  by,  the  contract. 

Second.  That  if  the  plaintiff  for  the  purpose  of  obtaining 
the  defendant's  gas,  signed  a  contract  wherein  he  agreed 
that  defendant  might  at  any  time  discontinue  the  supply  of 
gas  to  him  (plaintiff)  when  he  became,  or  was  delinquent  in 
the  payment  of  any  debt  he  might  owe  defendant  for  its 
"gas,  whether  used  upon,  or  supplied  to,  the  premises  then 
occupied  by  him  or  any  other,  and  that  plaintiff,  being  sa 
indebted,  refused  to  pay  such  debt,  then — under  the  contract 
in  question — defendant  had  a  right  to  discontinue  the  supply 
of  gas  to  the  said  plaintiff  at  the  premises  then  occupied  by 
him. 

Third.  That  if  plaintiff',  when  the  gas  was  discontinued, 
could  have  used  some  other  light,  and  did  not,  defendant 
could  not  be  made  responsible  for  any  loss  arising  from 
plaintiff's  neglect  to  use  such  other  light,  notwithstanding 
that  the  use  of  such  other  light  might  be  accompanied  with 
danger  or  inconvenience. 

Fourth.  That  if  plaintiff,  by  the  payment  of  the  sum  of 
$10.25 — the  amount  due  from  him  for  gas  consumed  at  819 
Tenth  street — could  have  obtained  a  supply  of  gas  at  the* 
premises  905  D  street,  and  did  not  do  so,  but  preferred  to 
abandon  his  business,  either  in  whole  or  in  part,  defendant  is 
not  responsible  for  any  loss  arising  from  plaintiff's  refusal 
to  pay  such  indebtedness. 

Fifth.  That  if  a  waiver  of  the  right  of  defendant  to  col- 
lect the  amount  in  arrears  at  819  Tenth  street,  by  discon- 
tinuing gas  to  plaintiff'  is  to  be  presumed  from  the  fact  that 
defendant  entered  into  a  new  contract  with  plaintiff,  wWle^ 


■J 


Lloyd  v.  Gaslight  Co.  385 

such  arrears  were  unpaid,  the  effect  of  each  waiver  ie  done 
away  with  by  the  notice  given  to  plaiotiff  by  defendant  that 
the  supply  of  gas  would  be  discontinued  at  premiseB  No.  905 
D  street,  unless  such  arrears  were  paid. 

Which  said  several  instructions  so  prayed  by  defendant, 
the  court  then  and  there  refused  to  give,  to  which  refusal 
the  defendant,  by  its  counsel,  prayed  leave  to  except,  and 
that  the  court  would  sign  this,  its  bill  of  exceptions,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  which  is  accordingly  done  this  11th  day  of  March 
in  the  year  1881. 

[seal.]  Arthur  Mac  Arthdr, 

Justice. 

W,  B.  Webb  for  defendant  (plaintiff  in  error) : 

The  declaration  in  this  case  proceeds  distinctly  upon  the 

ground  of  a  breach  of  duty  on  the  part  of  the  defendant.  No 
contract  is  set  out,  and  it  is  not  insisted  any  where,  either  in 
the  pleadings  or  in  the  proofs,  that  the  damages  claimed  result 
from  the  breach  of  any  express  contract  on  the  part  of  de- 
fendant to  furnish  the  plaintiff  with  gas.    Tlie  charge  is  that 

"~~tbe  plaintiff  occupied  premises  supplied  with  gjia  pipes  and 
fixtures  connected  through  a  meter  with  defendant's  main, 
and  was  entitled  to  have  them  supplied  with  gaji  by  defendant, 
and  that  defendant,  without  right,  and  without  the  consent 
of  the  plaintiff,  cut  off  the  gas  from  the  said  pi 
has  refused  to  renew  the  supply,  though  request 
As  far  as  the  matter  of  a  contract  is  coucernt 
no  difference  that  the  plaintiff  was  not  indebte< 
'endant,  as  is  alleged,  at  the  time  the  flow  of  gaa 
'tinned  to   his  premises.    The  fact  remains,  tl 
contract  alleged  and  none  proved  on  the  part  of 
is  submitted  that  under  these  allegations  the  pi 
recover, if  he  recover  at  all,  for  the  breach  of  a  d 
upon  the  defendant  either  by  express  law,  or  ar 
the  peculiar  relations  existing  between  it  and  its  cusiomera. 
There  can  be  no  recovery  y-nder  the  pleadings,  in  this  case,  w: 
ouy  implied  contract.    Under  these  circamstancee,  the- 
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question  to  be  considered  is  raised  by  the  first  instruction 
asked  of  the  court. 

In  this,  the  court  is  asked  to  instruct  the  jury  that  there 
is  no  obligation  on  the  part  of  the  defendant  to  furnish  gas 
to  the  plaintiff,  and  that  such  obligation  cannot  be  inferred 
from  the  fact  that  the  premises  occupied  by  him  were  fur- 
nished with  fixtures  connected  by  pipes  with  defendant's  main. 

Both  in  this  country  and  in  England  this  very  question 
has  been  before  the  courts  in  several  cases,  and  it  has  been 
uniformly  held  that  there  is  no  such  obligation  resting  upon 
the  manufacturers  of  illuminating  gas.  See  the  cases  follow- 
ing :  McCune  vs.  Norwich  City  Gas  Co.,  30  Conn.,  622  ; 
Pattison  Gaslight  Co.  vs.  Brady,  8d  Dutcher,  246  ;  The  Hod- 
deson  Gas  and  Coke  Co.  vs.  Haselwood,  6  C.  B.,  N.  8.,  289. 

J.  G.  BiGELOW  for  plaintiff  (defendant  in  error): 

The  record  consists  of  the  pleadings,  a  partial  statement 
of  the  evidence,  and  the  defendants'  five  rejected  prayers. 
The  first  of  which  is  comprehensive  enough  to  cover  the 
whole  case,  no  matter  what  the  proofs  were.  It  contains 
the  proposition  that  the  defendant  is  under  no  obligation  to 
furnish  the  plaintiff  gaa,  by  reason  of  anything  contained 
in  its  charter.  Sec.  7(9  U.  S.  Statutes  at  Large,  p.  722, 
July  8, 1848)  provides:  "That  the  president  and  directore 
shall  have  full  power  and  authority  to  manufacture,  make 
and  sell  gas,  to  be  made  of  coal  oil,  tar,  peat,  pitch  or  tur- 
pentine, or  other  material,  and  to  be  used  for  the  purpose  of 
lighting  the  city  of  Washington,  or  the  streets  thereof,  and 
any  buildings,  manufactories  or  houses  therein  contained  and 
situate,"  &c. 

Under  such  a  provision  in  the  charter  of  a  gaslight  com- 
pany a  mandamus  will  lie  in  behalf  of  a  citizen  who  has 
complied  with  the  general  rules  and  regulations  of  the  com- 
pany, to  compel  it  to  furnish  gas.  People  vs.  The  Manhattan 
Gaslight  Company,  45  Barb.,  136,  S.  C;  30  Howard,  87,  8. 
C;  1  Abb.  N.  S.,  404  ;  State  vs.  The  Columbia  Gaslight  and 
Coke  Company,  (Sup.  Ct.  Ohio),  8  Reporter,  833  ;  Morey  VS' 
The  Met.  Gaslight  Company  of  N.  Y.,  38  Superior,  Ct.,  186. 


Tb»  peenlhir  itrlations  the  defendant  siiertiSns  totbe  jmblie 
are«ach  as  to  make  it  incumbent  npon  the  defendant  to  sup- 
ply gas  to  all  citizens  who  hare  complied  'with  the  general 
r^nlations  of  the  company.  This  is  the  main  cHgect  of  the 
charter. 

2.  The  remaining  font  prayers  are  sabject  to  the  same 
objection,  viz.:  The  record  does  not  purport  to  contain  all 
the  eyidence  in  the  case.  In  point  of  fact,  it  contains  only 
a  partial  statement  of  the  testimony  of  the  plaintiff,  and  no 
statement  at  all  of  the  testimony  of  several  witnesses.  It 
does  not  appear  by  the  record  when  the  gas  bill  at  No.  819 
Tenth  street  was  paid,  or  what  the  bargain  or  agreement 
was  between  Lloyd  and  the  owner  of  the  premises  in  ref- 
erence thereto,  or  whether  the  owner  was  jointly  obligated 
with  Lloyd  to  pay  the  same  to  the  defendant. 

^^  When  the  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence,  the  appellate  court  will  presume  that  a 
general  affirmative  <diarge  was  justified  by  the  evidence." 
School  Cammisfiaoners  v.  Goodwin,  30  Ala.,  242.  Fleming 
V.  TJssery,  lb.,  282. 

When  a  bill  of  exceptioBs  does  not  purport  to  contain  ail 
of  the  evidence,  the  court  will  not  examine  to  see  if  it  sus- 
tains the  verdict,  but  will  presume  that  there  was  other  and 
sufficient  evidence  to  support  it.  Peoria,  ftc,  R.  R.  Oo.  vs. 
Mcln«ire,  89  Hi.,  298;  Central  R.  R.  €o.  vs.  Garish,  lb.,  870. 

Hence  H  is  utterly  impossible  to  say  whether  the  jury  was 
influenced  one  way  or  the  other  by  the  ruling  of  the  court, 
l^e  grounds  not  covered  by  the  second,  third,  fourth  and 
fiMi  prayers  are  amply  suffidient  to  warrant  the  verdict. 
The  doctrine  of  the  third  prayer  is  found  in  the  first,  and 
means  singly  that  under  no  circumstances  outside  of  a 
special  contract  to  that  effect,  is  the  defendant  bound  to 
supply  gas  to  the  plaintiff.  Because  the  verdict  may  be 
justified  by  the  law  and  the  evidence  not  in  the  record, 
.  arises  the  rule  of  law  that  an  appellate  court,  in  such  a  case, 
will  presume  that  a  general  affirmative  charge  was  given 
justified  by  such  evidence. 

8.  The  question  whether  the  defendant^  under  its  charter^ 
24 
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has  the  xUffit  to  adopt  a  rale  to- visit  the  default  of  one  of 
its  ga0  consumers  at  his  dwelling,  situate  in  one  part  of  the  . 
citj,  upon  his  place  of  business  situate  in  another  part  of  the 
city,  and  where  there  has  been  no  default,  is  presented  in  the 
record. 

Under  its  charter -and  its  amendments  this  gas  company 
can  make  all  necessary  rules  that  are  reasonable.  The  com* 
pany  may  be  the  judge  of  whether  a  rule  is  necessary,  but 
whether  it  can  be  reasonable  is  for  the  court  to  determine. 
The  court  below  very  properly  considered  *tho  company's 
third  rule,  reserving  to  itself  the  right  to  cut  off  its  gas  at 
the  place  of  business  for  a  default  at  the  dwelling  house  of  a 
consumer,  to  be  unreasonable  and  uUrix  vires.  But  as  before 
stated,  however  the  court  may  resolve  it,  the  solution  can- 
not disturb  the  verdict  and  judgment  in  the  case. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

This  suit  is  brought  to  recover  damages  for  injuries  suf- 
fered by  the  plaintiff  in  consequence  of  the  cutting  off  the 
gas  from  his  establishment  on  D  street  in  this  city,  by  the 
defendant.  The  Washington  Gaslight  Company.  It  appears 
that  the  plaintiff'  had  been  residing  at  a  house  in  another 
portion  of  the  city,  and  that  he  had  left  there  without  pay- 
ing his  gas  bill.  When  he  moved  into  his  D  street  place  of  busi- 
ness he  signed  a  contract,  which  will  be  mentioned  presently^ 
with  the  gas  company,  for  the  supply  of  gas  to  that  place. 
The  company  discovering  that  the  plaintiff's  bill  for  gas 
furnished  at  his  Tenth  street  house  was  still  unpaid,  de- 
manded payment  of  this  bill  and  threatened  in  the  event  of 
his  failure  to  do  so,  to  discontinue  the  supply  at  his  store. 
The  plaintiff'  refused  to  pay  the  bill.  As  a  consequence  the 
company  turned  off*  the  gas,  claiming  the  right  to  do  so 
under  the  following  contract,  which  was  signed  by  the 
plaintiff* : 

^^  We  whose  names  are  hereunto  subscribed,  agree  to  take 
gas  from  the  Washington  Gaslight  Company  upon  the  con- 
dition that  the  company  reserves  to  itself  the  right  to  refuse 
to  furnish  or  at  any  time  to  discontinue  gas  to  any  premises. 
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the-ownenorvoconpant  of  which  shall  be  indebted  to  the 
pompaHy  fw  gaa  or  fittings  used  upon  such  premises  or  else^ 
where.''  ..  •;•  .  r.-,.  ..,...-..•..,•  '^' 

^  The,  defendant  claimed  that  this  contract  gave  it  the  rigiti 
to  turn  off!. the  gas  after  it  had  entered  upon  a  contract  for 
its  supply,  because  .of  the  previous  delinquency  occurring  be^ 

fore.tljie execution  qf  this,  contract  and  at  another  place. 

-■•.»•••.  *» 

We  have  laoked. carefully  at  the  terms  of  this  contract  and 
:we  are  of  .the  opinion  that  it  does  not  embrace  such  a  case;^ 
We  think- the.  words  are  to  be  construed  as  relating  to  a 
delinquency, that  should  occur  in  the  future  and  not  one 
having,  alre^y  occurred. 

The  qompany^  then^^having  agreed  to  supply  the  plaintifi* 
with  gas  and  entered  upon  the  execution  of  that  agreement^ 
afterwards  violated  it  by  stopping  the  supply.  We  think 
this  was  a  breach  of  contract  for  which  they  are  liable. 
Whether  the  amount  of  damages  assessed  by  the  jury  is 
excessive  or  not,  the  record  does  not  permit  us  to  inquire 
into,  and  the  judgment  of  the  court  below  must  therefore 
be  affirmed,  . 

Mr.  Justice  Wtlie,  dissenting,  said  : 

.  This  •  case  presents  the .  question  whether  a  man  who 
moves  about  from  one  house  to  another  and  runs  away 
without  paying  his  gas  bill  can  compel  the  gas  company  to 
furnish  him  with  gas  at  every  new  removal  without- being 
obliged  to  pay  his  old  bill.  The  plaintift'  here  was  in  default 
to  the  gas  company  for  a  bill  on  his  Tenth  street  house 
The  company  then  gave  him  notice  that  unless  he  paid  this 
bill  it  would  turn  off  the  gas  from  his  D  street  place.  The 
plaintiff'  refused  to  pay  and  the  company  accordingly  shut 
off'  the  supply  of  gas,  and  the  court  have  allowed  him  to 
recover  damages  upon  this  state  of  facts. 

It  may  be  said  that,  because  this  gas  company  carries  on  a 
business  analogous  to  that  of  a  common  carrier,  it  is  obliged 
to  furnish  gas  to  every  person  who  applies  for  it ;  and  yet 
it  is  laid  down  by  all  the  authorities  that  even  a  common 
carrier  may^  for  good  reasons^  refuse  to  carry  for  certain 
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t>etsoD8.  Bntiipo^  thkt  A^  lusting  liad  his  igoddd  trimst^efrtM, 
should  refuse  to  pay  the  freight  after  deKvering  at  their  place 
of  destination,  and  then  a  few  days  after  shonld  offer  for  ^p- 
tbient  another  lot  of  goods  to  the  same  carrier.  1%e  latter 
inigbt  well  say:  'Tay  for  what  we  have  already  carried,  atrd 
we  win  carry  these.**  But  A  answers:  ^No,  you  are  Ittsom- 
knon  ca;rrier,  and  you  must  carry  &\l  the  goods  that  I  want 
you  to  whether  I  pay  you  the  former  bill  or  not.'*  Now  will 
any  court  in  a  case  ot  that  kind  mtilct  the  carrier  in  dama- 
ges because  it  refuses  to  carry  for  a  man  who  refuses  to  pay 
bis  freight  bill.  I  think  there  is  no  such  law  as  would 
require  that.  I  put  my  dissent  to  this  decision  of  the  court, 
upon  grounds  entirely  independent  of  the  special  contract 
entered  into  by  the  parties.  My  learned  brethem  are  of  the 
opinion  that  this  contract  relates  to  the  future  entirely.  I 
think,  however,  a  fair  construction  of  that  agreement  would 
bring  this  case  within  it,  but  I  do  not  insist  upon  that.  I 
base  my  opinion  upon  general  principles.  The  business  of  It 
gas  company  is  in  some  respects  like  that  of  a  common 
carrier,  and  a  common  carrier  is  not  bound  to  carry  a  man's 
goods  indefinitely  who  refuses  to  pay  up  for  past  duee.  And 
this  company,  I  think,  had  a  perfect  right  to  say  to  this 
man,  '^  'W'e  will  not  continue  to  furnish  you  irith  gas  unleBs 
you  pay  up  your  arrears.** 
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The  United  States  9^.  Thomas  J.  Bickslbr. 
Criminal  Dooket,  No.  13,950. 

5  Decided  December  80, 1881. 

i  Jastices  Wyub,  Hagnbb  and  J^xxs  sitting. 

1.  Sections  5457  and  5458  B.  S.  U.  S.  differ  from  each  other,  both  in  the 
description  of  tlie  cringes  therein  denounced  and  as  to  their  punishment* 

2.  Under  Section  5457  the  offence  of  having  in  possession  counterfeit 

fold  or  silver  coins  is  not  complete  unless  the  accused  had  them  in 
is  possession  *^  knowing  the  same  to  be  false,  forged,  or  counter- 
feited/' But  there  is  no  necessity  for  the  averment  or  proof  of  such 
scienter  under  Section  5456,  which  provides  for  punishing  the  having 
in  possession  counterfeit  minor  coinage. 

3.  The  accused  for  the  former  offence  may  be  imprisoned  to  the  extent 
of  ten  years,  while  the  limit  of  imprisonment  for  the  latter  is  three 
years.  Therefore,  where  the  prisoner  is  indicted  and  found  guilty 
under  the  latter  section  (5458),  a  sentence  of  imprisonment  for  eight 
years  is  erroneous. 

4.  Sembkn  That  where  the  indictment  is  fi^ood  but  the  term  of  im- 
prisonment to  which  the  prisoner  has  oeen  sentenced  exceeds  the 
period  fixed  by  the  statute,  the  case  may  be  remanded  to  the  court 
below  for  the  imposition  of  a  shorter  term. 

5.  Section  3515  B.  S.  U.  S.  establisiies  certain  coins  to  wliich  it  affixes  a 
certain  designation,  and  by  which  alone  they  are  thereafter  to  be 
known.  They  are  /*  minor  coins  :*'  known  by  no  other  appellation ; 
and  none  other  tiian  these  particular  coins  are  embraced  in  tliat  name, 
and  as  none  of  these  minor  coins  contain  silver,  there  is  no  such  thing 
known  to  the  law  as  *^  minor  silver  coinage." 

6.  The  old  five  cent  pieces  are  not  *^ minor  coins'*  within  the  meaning 
of  the  law.  The  punishment  for  forcing  them  must  be  sought  under 
the  section  punishing  the  counterfeiting  of  silver  coins,  and  not  under 
the  section  relating  to  minor  coinage.  An  indictment  therefore  which 
charges  the  prisoner  with  counterSiting  certain  coins  ^^in  the  resem- 
blance and  similitude  of  the  mmor  ntver  coinage  which  has  been  coined 
at  the  mints  of  the  United  States  called  a  half-dime,*'  is  contradictory 
and  sets  forth  an  offence  not  known  to  the  law. 

7.  Although  there  has  been  no  demurrer  interposed  or  motion  to  quash 
the  indictment,  this  court  is  nevertheless  at  liberty  to  pass  upon  de- 
fects in  the  indictment,  upon  a  motion  for  a  new  trial  on  exceptions 
to  the  rulings  of  the  court  below. 

8.  The  reversing  of  the  judgment  of  the  court  below,  because  of  the  in- 
sufficiency of  the  indictment,  does  not  exonerate  the  prisoner  from 
being  tried  upon  a  ^ood  indictment,  the  first  trial  being  simply  what 
is  known  as  a  mistrial. 

9.  Where  the  prisoner  is  charged  with  havlne  in  his  possession  certatu 
counterfeit  money  with  intent  to  defraud.  It  is  not  necessary  to  gite 
the  name  of  the  person  to  be  defrauded,  the  arermeat  to  defraud^*  & 


$42  Unitbd  States  v.  Bioksler. 

certain  person  to  the  Jurorg  unknown,*'  or  ^'whomsoerer  he  might 
be  able  to  defraud/'  is  a  sufficient  description  within  the  terms  of  the 
statute.  The  statute  does  not  require  that  there  shall  have  been  a 
consummation  of  the  fraud  by  the  actual  passing  of  the  money.  The 
offence  consists  of  haying  it  in  possession  with  intent  to  defraud.  The 
possession  alone  is  not  criminal  if  unaccompanied  with  the  in1}ent. 
10.  Testimony  of  an  accomplice — the  ruling  on  this  subject  in  The  United 
States  V,  Neverson,  anie^  152,  considered* 

The  Case  is  stated  io  the  opinion. 

George  B.  Corkhill  and  B.  Ross  Perry  for  United  States. 

John  E.  Norris  for  defendant. 

Mr.  Justice  Hagner  delivered  the  opinion  of  the  Court : 

The  indictment  under  which  the  defendant  in  this  case 
was  tried,  contains  five  counts;  the  first  of  which  is  in  the 
following  words:  . 

**  The  grand  jurors  of  the  United  States  of  America  in  and 
for  the  county  and  District  aforesaid,  upon  their  oath  pre- 
sent: That  one  Thomas  J.  Bicksler,  late  of  the  county  and 
District  aforesaid,  on  the  first  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty,  and  at 
divers  other  days  between  the  said  last  named  day  and  the 
date  of  the  taking  of  this  inquisition,  at  the  county  and 
Distrixjt  aforesaid,  ten  certain  false,  forged  and  counterfeit 
coins,  each  in  the  resemblance  and  similitude  of  the  minor 
silver  coinage  which  has  been  coined  at  the  mints  of  the 
United  States,  called  a  half  doUer,  ten  certain  false,  forged 
and  counterfeited  coins,  each  in  the  resemblance  and  simili- 
tude of  the  minor  silver  coinage  which  has  been  coined  at 
the  mints  of  the  United  States,  called  a  quarter  dollar,  ten 
certain  false,  forged  and  counterfeited  coins,  each  in  the  re- 
semblance and  similitude  of  the  minor  silver  coinage  which 
has  been  coined  at  the  mints  of  the  United  States,  called  a 
dime,  and  ten  certain  false,  forged  and  counterfeited  coins 
each  in  the  resemblance  and  similitude  of  the  minor  silver 
coinage  which  has  been  coined  at  the  mints  of  the  United 

^he  matter  digested  in  notes  9  and  10  is  not  sfren  in  the  syllabns  of 
thU  case  as  any  part  of  the  deci$ion,  but  rather  as;  intimations  thrown 
out  at  the  close  of  the  opinion  in  view,  as  is  there  said,  of  the  probabiUty 
of  a  new  trial.— F.  H.  M.         •  >  ... 
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States,  called  a  half  dime,  with  force  and  arms,  unlawfully, 
knowingly  and  feloniously  did  have  in  his  possession  with 
intent  to  defraud  a  certain  person  to  the  grand  jurors  afore- 
said unknown,  against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  government 
of  the  United  States  of  America." 

The  second  count  is  in  the  same  words,  except  that  the 
intent  charged  is  to  defraud,  "  whosoever  he  might  be  able 
to  defraud;"  and  the  8d,  4th  and  5th  counts  charge  the  in- 
tent to  defraud  certain  individuals  named  in  those  counts 
respectively. 

The  jury  rendered  a  verdict  of  guilty  on  the  1st,  2d  and 
5th  counts,  and  not  guilty  as  to  the  others  ;  and  the  court 
sentenced  the  prisoner  to  the  penitentiary  for  eight  years. 

The  case  is  here  on  a  motion  for  a  new  trial  on  exceptions 
to  several  rulings  of  the  court  below. 

Ist.  Section  3513  of  the  Revised  Statutes  of  the  United 
States,  provides  that : 

"  The  silver  coins  of  the  United  States  shall  be  a  trade- 
dollar,  a  half  dollar,  or  fitty  cent  piece,  a  quarter  dollar,  or 
twenty -five  cent  piece,  a  dime,  or  ten  cent  piece,"  &c.  And 
it  proceeds  to  establish  the  weight  of  the  coins. 

Section  8515  declares : 

"  The  minor  coins  of  the  United  States  shall  be  a  five  cent 
piece,  a  three  cent  piece  and  a  one  cent  piece.  The  alloy  for 
the  five  and  three  cent  pieces  shall  be  of  copper  and  nickel, 
to  be  composed  of  three-fourths  copper  and  one-fourth  nickel. 

"The  alloy  of  the  one  cent  piece  shall  be  ninety -five  per 
centum  of  copper  and  five  per  centum  of  tin  and  zinc,  in 
such  proportions  as  shall  be  determined  by  the  Director  of 
the  Mint." 

The  section  then  proceeds  to  establish  the  weight  of  the 
minor  coins. 

It  is  evident  these  minor  coins  contain  no  particle  of  silver, 
or  other  substance  than  the  copper  and  nickel  composition  in 
the  proportions  designated. 

It  appears,  then,  that  the  lowest  silver  coin  of  the  United 
States  now  recognised  in  use  is  the  ten  cent  piece,  and  that 


844  Ukcoed  Btatis  v^  Bumam. 

<<  the  minor  coins^^  of  the  United  States  ean  no  more  be  prop- 
erly called  ^^  silver  coins ''  than  they  can  be  described  as  ^'gold 
coins.** 

By  section  5457,  nnder  Article  ^'  Crimes,"  it  is  provided 
that: 

*^  Every  person  who  falsely  makes,  forges  or  counterfeits^ 
or  causes  or  procures  to  be  falsely  made,  forged  or  counter- 
feited, or  willingly  aids  or  assists  in  falsely  making,  forging 
or  counterfeiting,  any  coin  or  bars  in  similitude  of  the  gold 
or  silver  coins  or  bars  which  have  been,  or  hereafter  may  be, 
coined  or  stamped  at  the  mints  and  assay  offices  of  the 
United  States,  or  in  resemblance  or  similitude  of  any  foreign 
gold  or  silver  coin  which  by  law  is,  or  hereafter  may  be,  cur- 
rent in  the  United  States,  or  are  in  actual  use  and  circulation 
as  money  within  the  United  States,  or  who  passes,  utters^ 
publishes  or  sells,  or  attempts  to  pass,  utter,  publish  or 
sell,  or  bring  into  the  United  States  from  any  foreign 
place,  knowing  the  same  to  be  false,  forged  or  counter- 
feited, with  intent  to  defraud  any  body  politic  or  corpo- 
rate, or  any  other  person  or  persons  whatsoever;  or  has  in 
his  possession  any  such  false,  forged  or  counterfeited  coin  or 
bars,  knowing  the  same  to  be  false,  forged  or  counterfeited^ 
with  intent  to  defraud  any  body  politic  or  corporate,  or  any 
other  person  or  persons  whatsoever,  shall  be  punished  by  a 
fine  of  not  more  than  five  thousand  dollars,  and  by  impris- 
onment at  hard  labor  not  more  than  ten  years." 

Then  Section  5458  provides  that — 

"  Every  person  who  falsely  makes,  forges  or  counterfeits,, 
or  causes  or  procures  to  be  falsely  made,  forged  or  counter- 
feited, any  coins  in  the  resemblance  or  similitude  of  any  of 
the  minor  coinage  which  has  been,  or  hereafter  may  be,  coined 
at  the  mints  of  the  United  States;  or  who  passes,  utters^ 
publishes,  or  sells,  or  brings  into  the  United  States  from  any 
foreign  place,  or  has  in  his  possession,  any  such  false^  forged 
or  counterfeited  coin^  with  intent  to  defraud  any  person 
whatsoever,  shall  be  punished  by  a  fine  of  not  more  than 
one  thousand  dollars^  and  by  imprisonment  at  hard  labor  for 
not  more  that  three  years." 


These  sectiooe  differ  both  in  the  description  of  %he  eriman 
therein  denounced  and  as  to  their  punishment* 

The  offence  of  having  in  possession  counterfeits  of  gold 
or  silver  coins  is  not  complete  unless  the  accused  had  them  in 
his  possession  ^^  knowing  the  same  to  be  false,  forged  or  counter* 
feited;"  whereas  there  is  no  necessity  for  the  averment  or 
proof  of  such  scienter  under  the  section  punishing  the  pos- 
session of  counterfeit  minor  coinage. 

The  accused  for  the  former  offence  may  be  imprisoned  to 
the  extent  of  ten  years,  while  the  hmit  of  imprisonment 
under  the  latter  section  is  three  years. 

It  is  manifest  the  indictment  was  framed  under  Section 
6458^  both  because  the  offence  charged  refers  to  the  minor 
coinage,  which  is  not  comprehended  under  Section  5457;  and 
also  because  it  omits  the  charge  of  the  scienter,  which  is 
indispensable  under  the  latter  section.  And  as  the  impris- 
onment under  Section  5458  cannot  exceed  three  years^  the 
sentence  for  eight  years  was  erroneous^  and  the  judgment 
must  be  reversed  upon  this  ground. 

2d.  The  next  inquiry  is,  whether  the  accused  could  be  pun- 
ished under  this  indictment  at  all,  and  whether  we  can 
remand  the  case  to  the  court  below  for  the  imposition  of  a 
sentence  of  imprisonment  not  exceeding  three  years.  Sec- 
tion 8515,  as  we  have  seen,  establishes  certain  coins  to  which 
it  affixes  designations  by  which  alone  they  are  thereafter  to 
be  known.  They  are  '^  minor  coins ;^^  known  by  no  other 
i^pellation  ;  and  none  other  than  these  particular  coins  are 
embraced  in  that  name.  And  as  none  of  the  minor  coins 
contain  silver,  there  is  no  such  thing  known  to  the  law  as 
"  minor  silver  coinage.'*^  There  is  no  silver  money  now  coined 
less  in  value  than  the  dime.  The  old  five  cent  pieces,  some 
of  which  remain  in  circulation,  are  not  minor  coins,  within 
the  meaning  of  the  law.  The  punishment  for  forging  them 
must  be  sought  under  the  section  punishing  the  counterfeit- 
ing of  silver  coins,  and  not  under  the  section  relating  to  the 
minor  coinage;  for  that  is  no  more  silver  than  it  is  gold 
When  the  law  mentions  minor  coins  it  in  fact  declares  that 
it  refers  to  coins  that  are  not  silver.    This  indictment,  there- 
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fore,  is  contradictory^  and  sets  forth  an  oftence  not  known 
to  the  law ;  for  we  cannot  reject  the  word  "  silver**  as  super- 
flaous,  and  help  out  the  indictment  by  intendment. 

In  the  case  of  the  United  States  vs.  Gardner,  in  10th 
Peters,  the  accused  was  indicted  for  counterfeiting  sundry 
pieces  of  counterfeit  coin  in  the  resemblance  of  a  foreign 
silver  coin,  to  wit,  a  silver  coin  of  Spain,  called  head-pista« 
reen.  It  appears  that  ajb  a  very  early  day  Congress  declared 
that  the  silver  money  of  the  United  States  should  consist  of 
dollars,  half  dollars,  quarter  dollars,  dimes  and  half  dimes, 
and  established  their  respective  values.  It  also  declared  that 
foreign  silver  coins  should  pass  current  at  the  rates  of  one 
hundred  cents  for  the  Spanish  milled  dollars,  ^'  and  in  propor- 
tion for  the  parts  of  a  dollar."  And  by  another  act  the  pun- 
ishment was  prescribed  for  counterfeiting  **  any  coin  in  the 
resemblance  or  similitude  of  any  foreign  gold  or  silver  coin 
which  by  law  now  is,  or  hereafter  may  be,  made  current  in  (he 
United  States:' 

It  appeared  that  the  silver  coin  known  as  a  head-pistareen 
of  Spain,  purported  to  be  equal  in  value  to  one-fourth  of  the 
Spanish  milled  dollar,  but  that  it  commonly  passed  in  the 
United  States  for  twenty  cents,  although  its  value  by  assay 
at  the  mint  was  nineteen  cents  and  a  fraction. 

The  question  for  the  court  was  whether  the  pistareen, 
passing  current  as  a  twenty  cent  piece,  was  a  foreign  coin 
which  by  law  was  current  in  the  United  States,  so  that  the 
counterfeiting  of  such  a  coin  could  be  punished  under  the 
statute.  The  Supreme  Court  decided  that  it  was  not. 
Although  passing  current  in  one  sense,  at  the  rate  of  twenty 
cents,  in  was  not  current  by  law.  The  judgment  of  the  court 
concluded  in  these  words : 

"  When  the  terms  ^  parts  of  a  dollar  *  are  used  in  these 
laws,  it  is  in  reference  to  the  division  of  a  dollar,  as  estab- 
lished at  the  mint ;  and  there  being  no  such  part  as  a  twenty 
cent  piece,  or  fifth  of  a  dollar,  we  think  the  pistareen  is  not 
a  coin  made  current  by  law.  But  if  this  is  a  doubtful  con- 
struction of  the  act,  it  ought  to  be  adopted  in  a  case  so 
liighly  penal  as  the  present." 
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In  this  case  there  was  uD  demurrer  interposed,  or  motion 
to  qaash  the  indictment.  Bat  we  nevertheless  think  we  are 
at  liberty  to  consider  the  defects  in  the  indictment  at  this 
time  in  view  of  the  decision  in  the  case  of  United  States  vs» 
Gooding,  12  Wheat.,  478.  It  was  there  held  it  was  com- 
petent for  the  court  while  the  case  was  under  argument 
before  the  jury  to  pass  upon  defects  in  an  indictment  not 
presented  by  demurrer  or  motion  to  quash,  although  the 
practice  was  not  one  to  be  encouraged.  In  this  case  we  are 
compelled  to  notice  this  point.  Our  ruling  upon  this  point 
does  not  exonerate  the  prisoner  from  future  responsibility  if 
he  is  guilty.  The  trial  below  was  simply  what  is  known  as  a 
tnis-trial.  The  accused  has  been  arraigned  upon  an  indict- 
ment which  is  insufficient.  In  the  case  of  Cochrane  vs.  The 
State,  6th  Maryland,  406,  while  the  judgment  of  the  court 
below  was  found  to  be  wrong  because  of  insufficiency  in  the 
indictment  it  was  still  held  that  the  party  charged  with  the 
crime  could  be  arrested  immediately  and  held  to  answer. 
In  view  of  the  probability  of  such  a  re-trial  it  may  be  proper 
that  we  should  proceed  to  notice  some  of  the  points  argued 
here  by  the  counsel  for  the  prisoner. 

8d.  The  first  instruction  asked  by  the  counsel  for  the 
prisoner  was : 

**In  order  to  convict  the  defendant,  the  jury  must  be  sat- 
isfied beyond  a  reasonable  doubt  that  he  had  in  his  possession 
at  the  time  of  finding  the  indictment,  or  at  other  times 
theretofore  before  his  arrest  and  confinement,  the  counterfeit 
money,  or  some  of  it  charged  in  the  indictment,  with  intent 
to  defraud  some  one  named  or  described  in  the  indictment 
aud  if  they  do  not  so  find  they  will  acquit  him." 

If  the  word  "  described  ^'  is  taken  in  its  proper  and  legal 
signification,  the  instruction  was  proper  in  form.  If,  how- 
ever, it  was  designed  as  a  request  to  the  court  to  say  that  it 
was  essential  to  give  the  name  of  the  person  to  be  defrauded^ 
it  was  incorrect.  The  averment  "to  defraud  a  certain  person 
to  the  jurors  unknown,"  or  "  whomsoever  he  might  be  able 
to  efraud,"  was  a  sufficient  description  within  the  terms  of 
the  statute.    The  court  properly  said  it  was  not  necessary 
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to  show  that  this  prisoner  had  any  particalar  person  in  his 
mindy  bat  if  he  had  a  general  intention  to  defraad  and  the 
fraud  was  afterwards  perpetrated  through  his  famishing  the 
counterfeit  money,  his  general  intention  was  to  be  applied 
to  the  particular  fraud,  whether  the  money  was  passed  or 
not.  But  the  statute  does  not  require  that  there  shall  have 
been  consummation  of  the  fraud  by  actually  passing  the 
money.  The  ofiense  consists  in  his  having  it  in  his  posses- 
sion with  intent  to  defraud.  The  jury  cannot  convict  unless 
they  find  this  intent,  and  very  properly,  since  a  clergyman 
may  have  a  counterfeit  coin  in  his  possession,  which  he  may 
have  received  at  church;  but  this  possession  is  not  criminal 
because  it  is  unaccompanied  by  the  intention  to  defraud. 

4th.  The  court  refused  to  instruct  the  jury  that — 

*'  Unless  they  are  satisfied  from  the  evidence  that  there 
was  a  connection  between  the  defendant,  Westcot,  and 
Baker,  in  the  passing  of  the  said  alleged  counterfeit  money, 
then  they  must  acquit." 

But  we  have  seen  that  it  was  of  no  consequence  to  the 
offence  stated  in  the  indictment,  that  the  prisoner  should 
have  actually  passed  the  money  ;  and  if  it  were,  there  was 
no  necessity  that  any  connection  between  the  parties  named 
should  be  shown.  If  the  prisoner  had  the  counterfeit  coin 
in  his  possession  with  an  intention  to  defraud,  the  offence 
was  complete  ;  and  the  court  was  right  in  refusing  the 
instruction. 

6th.  The  defendant  then  offered  the  following  prayer : 

"The  court  instructs  the  jury  that  the  evidence  of  an 
accomplice  is  entirely  for  their  consideration,  and  that 
vhilst  it  is  in  their  power  to  convict  on  the  uncorrobo- 
rated testimony  of  an  accomplice,  yet  they  ouffht  not  to  find 
a  verdict  against  the  defendant  when  such  evidence  is  not 
oorroborated." 

This  was  granted  by  the  court  with  the  qualification  that 
the  facts  testified  to  by  other  witnesses  were  competent 
evidence  to  be  considered  by  the  jury  as  corroborative  of  the 
testimony  of  Emma  Baker,  the  accomplice. 

In  the  recently  reported  case  of  The  United  States  vs.  Nev- 


erson*  this  point  was  considered;  and  the  law  there  laid  down 
that  th0  jnrjr  may,  if  they  see  fit,  oonvkt,  even  in  it  capital 
case,  upon  the  unsupported  testittMmyxtf  an  accomplice  ;  but 
the 'floofft  flkmld  adm$e  the  jury  thM  they  iftiould  not  con- 
vkt  npoB  ansqpported  evidence  akme  and  without  /corrobo* 

9tAi.  The  defendant  asked  for  the  further  instruction : 

'^  The  jury  niU£ft  be  satisfied  beyond  a  reasonable  doubt 
that  the  counterfeit  coin  described  was  passed  upon  some 
one  of  the  parties  named  in  the  indictment,  by  defendant, 
or  by  some  person  or  persons  who  procured  said  coin  from 
defendant,  and  such  actually  at  the  request  or  with  the 
knowledge  of  the  defendant." 

This  prayer  again  raises  a  point  which  we  have  already 
noticed,  respecting  the  passing  of  the  counterfeit  money,  a 
matter  not  at  all  involved  in  the  charge  under  considera- 
tion, and  was  properly  refused. 

The  cases  referred  to  in  Russell  and  Ryan^  have  been 
examined.  They  are  not  applicable  here,  for  the  reason  that 
the  statute  of  George  U,  upon  which  they  are  decided*  is 
entirely  different  from  ours,  and  does  not  undertake  to 
punish  the  bare  possession  of  the  counterfeit  money  with 
intent  to  defraud,  as  is  the  case  in  our  statute. 

The  judgment  below  is  therefore  reversed. 
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JOHH   C.  SCHKRIDEB  &  SoX  IMU  SaRAH   GaRLAKD. 

At  Law.    No.21,9or«. 

5  Decided  J  ADaary  B,  18te: 

(  The  Chdbf  JusTXOK  4nd  JQBtioes  Haomsb  And  Jawb  sStting. 

The  statute  in  force  within  the  District  of  Columbia  goyeming^ftbe  rights 
and  liabilities  of  married  women  possessed  of  separate  property^  and 
commonly  called  the  Married  Woman's  Act,  has  not  changed  the  coobk 
mon  law  rule  that  a  married  woman  cannot  be  stied  at  law  for  supplies 
furnished  to  her  for  the  support  of  the  family,  although  they  were 
furnished  upon  the  faith  and  credit  of  her  separate  estate,  and  upon 
her  promise  to  pay  for  the  same  out  of  said  estate. 

The  Casb  is  stated  in  the  opinion. 
Andrew  B.  Duvall  for  plaintift* : 

There  was  no  error  in  the  charge  of  the  court,  while  the 
general  engagements  of  a  feme  covert  are  void;  yet  she  may; 
under  the  statute,  contract  as  if  she  was  sole  in  a  matter 
having  relation  to  her  separate  estate;  that  is,  by  agreement, 
annexed  to  and  connected  with  it,  for  its  benefit,  or  directly 
upon  its  faith  and  credit.  Stephen  vs.  Beall,  22  Wall.,  388; 
Harmon  vs.  Garland,  Wash.  L.  R.,  Vol.  IX,  No.  10;*  Macvey 
vs.  Cantrel,  70  N.  Y.,  295. 

Her  capacity  to  contract  is  under  the  statute,  an  implica- 
tion of  law,  and  not  of  equity;  and  therefore  all  conti'acts 
made  by  her  within  the  scope  of  that  legal  capacity  are  legal 
contracts,  and  cognizable  in  a  court  of  law.  Rich  vs.  Hyatt, 
8  Mac  A.,  686;  Knowles  vs.  Dodge,  Wash.  L.  R.,  Vol;  IX, 
No.  16;t  Cookson  vs:  Toole,  69  III.,  615  ;  Williams  vs.  Hu- 
genew,  69  111.,  214 ;  Conway  vs.  Smith,  18  Wis.,  140. 

A  married  woman  having  a  separate  estate,  engaged  board 
for  herself  and  husband,  promising  to  pay  for  the  same  and 
to  charge  her  separate  property  with  such  payment;  held, 
that  the  contract  was  binding;  that  the  separate  estate  was 
chargeable  for  the  board  and  that  the  same  was  properly  set 
oif  in  an  action  upon  a  note  given  to  her,  transferred  after 
maturity.    Maxon  vs.  Scott,  66  N.  Y.,  247. 

A  contract  similar  to  the  case  at  bar  was  maintained  at 
law  in  a  State  where  the  strictest  construction  of  the  mar- 
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ried  woman's  statute  prevails.    Hammond ,  va.  Corbattj  61 
K  H.,  806,  811. 

The  liability  at  law  is  res  adjudicata  in  this  court,  5M;?ra, 
Harmon  t;«.  Gktrland;  as  this  court  remarks  in  Knowles  vff* 
Dodge,  *^  It  would  be  a  fraud  on  her  part  to  allow  her  to 
repudiate  a  debt  which  she  herself  had  contracted  in  this 
way  for  the  maintenance  of  her  otherwise  helpless  family 
and  herself." 

Hagnbb  k  Mannox  for  defendant : 

The  demurrer  to  the  evidence  should  have  been  sustained* 
The  plaintiff  neither  averred  nor  proved  a  contract  within 
a  married  woman's  capacity  to  make,  under  sections  727  and 
729,  R.  8.  D.  C. 

This  court  has  held  that  the  statute  confers  on  married 
women  no  new  rights  in  respect  to  the  means  of  acquiring 
property.  It  does  not  authorise  them  to  make  an  executory 
contract  for  the  purchase  of  another's  estate.  Rich  v.  Hyatt^ 
8  MacA.,  636. 

Unless  the  property  so  acquired  be  necessary  for  the  bene- 
ficial enjoyment  of  that  already  owned  by  her.  Harmon  et 
al.  V.  Garland,  Wash.  L.  R.,  Vol.  IX,  No.  10.* 

How  can  a  contract  for  the  purchase  of  necessaries  be 
brought  within  this  exception? 

The  plaintiffs  have  mistaken  their  tribunal.  Their  rem- 
edy should  have  been  sought  on  the  equity  side  of  this  court. 

So  far  as  relates  to  the  engagements  not  within  the 
capacity  given  by  implication  of  the  statute,  the  remedy 
when  a  proper  case  exists,  must  be  sought  under  the  rules  in 
relation  to  the  general  contracts  of  married  women  and 
their  binding  effect  on  their  separate  estates  in  equity,  as 
under  the  old  forms  of  settlement.  Cookson  v.  Toole,  59 
His.,  521 ;  Bauman,  Adm'r,  v.  Street,  76  His.,  629 ;  Owen  v. 
Cawley,  86  N.  Y.,  604. 

Mr.  Justice  Ha^ner  delivered  the  opinion  of  the  court : 

This  is  an  action  at  law,  brought  by  the  plaintiffs  to  re- 
cover a  sum  of  money  claimed  to  be  due  by  the  defendant,  a 

*Ante,  p.  !• 
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mttrried  "vedman  cy^mh)]^  sepantte  estate  in  ber  own  ri^ 
in  the  District  of  Colombia,  for  groceries  sold  and  QeUreti^ 
to  her  nnder  the  foHowing  circnmstance,  as  set  forth  in  the 
bill  of  exception  : 

^At  the  trial  of  this  canse  the  plaintiffs,  to  maintain  the 
issue  on  their  patt  joined,  offered  and  gave  evidence  tending 
to  show  that  in  September,  1878,  the  defendant,  a  married 
woman,  owning  separate  estate  in  her  own  right  in  the 
District,  who  prior  to  that  time  had  dealt  with  the  plain- 
tifis  exclusively  for  cash,  requested  that  credit  on  a  rnnning 
aeoonht,  to  the  amount  of  ad^out  920  a  month,  be  extwded 
to  her.  She  stated  to  the  plaintiffs  at  that  time  that  she 
was  the  owner  of  several  houses  in  her  own  right,  and  that 
she  would  pay  «very  month  out  of  her  separate  estate ;  that 
she  made  the  bills  and  would  pay  them  ;  that  the  aocoont 
was  for  groceries  and  necessaries  for  the  family.  The  ac- 
count was  opened,  and,  running  largely  in  excess  of  $20  a 
month,  had,  in  December  following,  amounted  to  $260  and 
upwards.  Thereafter  the  defendant,  at  different  times,  paid 
$100  on  the  account.  In  April,  1879,  there  still  being  dM 
1155.87,  the  plaintifib  caUed  upon  the  defendant,  and  de- 
manded a  eettlement.  She  then  said  that  she  was  about  to 
sell  one  of  her  houses,  situated  on  F  street^  tuid  would  paj 
the  plaintiffB  oat  of  the  proceed  jof  this  sale.  The  house  is 
not  yet  sold.  The  defendant  was  living  with  lier  husband 
and  his  family  at  Olark  Mills'  place  in  tiie  eo«nty.  T9ie 
goods  weve  deUveired  there.  The  hnaband  was  notoriQuaJ^ 
inaolvont  and  tOut  of  «mptoyment.  Tl«  plidntiffs  there 
rested. 

The  defendant  thereupon  Mked  iJie  court  to  instruct  the 
jury  as  follows : 

"  1st.  That  on  the  whole  evidence  the  plaintiffs  were  not 
entitled  to  recover,  and 

'*2d.  That  a  married  woman  living  with  her  hnsband 
cannot  render  herself  personally  liable  on  a  verb^  contract 
for  the  purchase  of  necessaries  for  the  family,  without  chaig- 
ing  her  separate  estate  for  the  payment  of  the  debt,  or  promis* 
ing  to  pay  out  of  her  separate  estate." 
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These  instructions  the  court  refused  to  give,  but,  as  the 
exception  states,  charged  the  jury  substantially,  that  if  they 
believed  from  the  evidence,  that  defendant's  husband  was 
insolvent  and  without  means  to  provide  for  his  family,  and 
that  the  plain  tifis,  relying  upon  the  faith  and  credit  of  de- 
fendant's separate  estate,  extended  the  credit  and  delivered 
the  merchandise  to  her  upon  her  promise  to  pay  for  the 
aame  out  of  her  separate  estate;  that  plain  tifis  were  entitled 
to  recover  against  the  defendant. 

To  the  court's  refusal  to  charge  as  prayed,  the  defendant 
excepted,  and  the  verdict  being  for  the  plaintiff*,  the  case  is 
brought  here  on  appeal. 

It  involves  the  construction  of  the  statutes  in  force  within 
this  District  governing  the  rights  and  liabilities  of  married 
women  possessed  of  separate  estates.  The  statutes  have 
repeatedly  been  before  us  for  examination  in  difierent  forms  > 
but  this  is  the  first  instance  in  which  the  question  has  been 
presented  whether  a  married  woman  whose  husband  is  insoU 
vent  and  without  means  to  provide  for  the  family,  can  be 
sued  at  law  for  supplies  furnished  to  her  for  the  support  of 
the  family  by  merchants  who  relied  upon  the  faith  and 
credit  of  her  separate  property,  and  delivered  the  merchan- 
dise to  her  upon  her  verbal  promise  to  pay  for  the  same  out 
of  such  separate  estate. 

"We  must  apply  in  the  examination  of  these  statutes  the 
universal  rules  of  interpretation  and,  first,  consider,  what 
was  the  state  of  the  law  before  their  enactment  and,  next^ 
the  mischief  to  be  remedied. 

Nothing  can  be  plainer  than  the  proposition  that  at  com- 
mon law  all  contracts  and  agreements  of  a  married  woman 
were  held  absolutely  void  at  law  ;  that  all  proceedings  at 
law  to  enforce  them  were  fruitless  and  illegal,  and  that  she 
could  be  compelled  to  perform  them  in  equity  alone.  As 
stated  succinctly  by  Chancellor  Kent  in  2  Com.,  160,  *at 
law  a  woman  cannot  be  sued  as  a  feme  sole  while  the  relation 
of  marriage  exists  and  she  and  her  husband  are  living  under 
the  same  government." 

The  exceptional  cases,  where  the  wife  might  be  sued  at 
26 
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law,  are  all  comprehended  within  this  statement ;  as,  where 
the  husband  was  banished,  or  had  abjured  the  realm,  or  was 
an  alien  living  abroad;  but  there  is  no  trace  anywhere  to  be 
found  in  the  cases^  of  the  idea  that  at  common  law  the  insol- 
vency of  a  husband,  living  with  his  wife,  afforded  any  war* 
rant  for  the  claim  to  sue  the  wife  at  law  for  any  agreement 
on  her  part  of  any  description.  It  is  well  settled  that  the 
courts  have  declined  to  invade  these  common  law  rules  be- 
yond the  reguirements  of  the  amendatory  statutes,  but  have 
uniformly  held  that  the  common  law  disabilities  continue 
except  so  far  as  they  have  been  removed  by  statute.  Brad* 
street  t;^.  Baer,  41  Md.,  23. 

It  is  equally  well  known  that  at  the  common  law,  in  the 
absence  of  a  previous  settlement,  all  the  personal  property 
of  the  wife  devolved  absolutely  upon  the  husband,  and  that 
during  the  coverture,  he  was  entitled  to  the  entire  control 
and  management  of  her  realty,  and  the  sole  enjoyment  of 
its  rents  and  profits,  without  obligation  on  his  part  to  repair 
it,  and  without  power  on  her  part  to  dispose  of  it  by  will 
or  convey  away  a  particle  of  it  ;  or  to  enter  into  any  con- 
tract or  agreement  for  its  preservation  or  improvement  with- 
out his  assent. 

It  was  to  change  these  features  of  the  common  law,  so 
liable  to  be  enforced  to  the  iijjury  of  the  wife's  interests^, 
that  Congress  passed  the  statute  of  April  10,  1869,  con- 
tained in  sections  727  to  730,  inclusive,  of  the  Revised 
Statutes  of  the  District  of  Columbia. 

Section  727  declares  :  "  In  the  District,  the  right  of  any 
married  woman  to  any  property,  personal  or  real,  belonging 
to  her  at  the  time  of  marriage,  or  acquired  during  marriage 
in  any  other  way  than  by  gift  or  conveyance  from  her  hus- 
band^ shall  be  as  absolute  as  if  she  were  unmarried,  and  shall 
not  be  subject  to  the  disposal  of  her  husband  nor  be  liable 
for  his  debts." 

It  is  apparent  that  this  section  was  only  designed  to 
change  the  previous  rule  of  law  as  to  the  ownership  of  the 
wife's  property^  and  thus  cure  one  of  the  then  existing  mis- 
chiefs. 
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Bat  it  is  silent  as  to  the  qaestion  of  her  existing  disability 
td  contract.  By  virtue  of  this  section,  her  real  and  personal 
property  designed  to  be  embraced  within  it,  belongs  abso- 
lutely to  her,  just  as  similar  property  may  belong  to  the 
wife's  infant  brother;  but,  so  far  as  this  section  is  concerned, 
she  remained  more  incapacitated  to  make  a  contract  to  bind 
her  at  law  than  her  infant  brother,  since  he  might  bind  him- 
self for  necessaries  by  a  contract  which  might  be  enforced 
at  law. 

By  section  728,  it  is  provided  :  "  Any  married  woman 
may  convey,  devise  or  bequeath  her  property  or  any  interest 
therein  in  the  same  manner  and  with  like  eiFect  as  if  she 
were  unmarried." 

The  purpose  of  this  section  undoubtedly  was  solely  what 
it  expresses  in  words.  No  power  to  enter  into  any  contract, 
enforceable  at  law,  can  be  gathered  from  its  language. 

The  question  of  the  wife's  right  to  contract  is  treated  of 
in  the  two  succeeding  sections. 

Section  729.  ^^  Any  married  woman  may  contract  and  sue 
and  be  sued  in  her  own  name  in  all  matters  having  relation  to 
her  sole  and  separate  property y  in  the  same  manner  as  if  she 
were  unmarried." 

That  the  words  "  having  relation  to  her  sole  and  separate 
property,"  were  designed  to  limit  the  range  of  her  contracts 
is  obvious.  Unless  such  a  purpose  existed  on  the  part  of  Con- 
gress, the  words  would  have  been  omitted,  and  she  would 
have  been  clothed  with  unlimited  power  to  contract  upon  all 
subjects  as  a  sole  trader,  and  to  make  any  purchases  necessary 
to  carry  on  such  business.  The  statutes  of  some  of  the  States 
confer  such  power  upon  a  feme  covert,  but  in  the  language  of 
this  court  in  Ritch  vs.  Hyatt,  8  Mac  A.,  541,  ^^our  statute  has 
conferred  neither  of  these  powers  on  the  married  woman." 

What  then  is  the  meaning  of  this  phrase?  It  is  plain  that 
^Hhe  matters^^  referred  to  must  be  such  as  actually  have  "relation 
to  her  sole  and  separate  property/'  and  not  such  as  she  herself 
may  choose  to  say  have  such  relation,  irrespective  of  the  fact. 
Unless  this  be  so,  her  separate  estate  may  be  liable  at  law 
for  whatever  useless  or  frivolous  expenditure  a  silly  woman 
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may  see  fit  to  embark  in  for  her  personal  adornment,  provi- 
ded  she  may  declare  it  relates  to  her  estate.  Soch  a  con- 
struction would  do  violence  to  the  words  and  to  the  purpose 
of  the  law  giver.  The  words  *'  matters  having  relation  to," 
clearly  mean  matters  appertaining  to  or  having  connection 
with  or  about  her  estate,  in  faeiy  and  not  such  as  may  be 
claimed  to  relate  to  it,  simply  berause  she  may  have  seen  fit 
to  say,  in  opposition  to  the  facts,  that  they  do  relate  to  it. 
In  no  just  sense  of  the  language  can  it  be  said  that  agree- 
ments for  the  hire  of  a  stall  at  an  opera,  or  to  pay  the  expen- 
ses of  costly  balls  or  for  extravagant  gems,  are  contracts  rela- 
ting to  the  wife's  separate  estate. 

The  contracts  referred  to  in  the  statute  were  such  as,  in 
justice,  should  have  been  made  binding  upon  her  and  her 
property,  after  all  of  it,  both  personal  and  real,  had  been  re- 
moved from  the  disposal  of  the  husband,  and  vested  as 
absolutely  in  her  as  if  she  were  unmarried.  The  repair  and 
improvement  of  the  separate  estate  of  an  unmarried  sister 
should  not  be  charged  against  a  married  man,  but  should  be 
paid  by  the  owner  who  has  a  right  to  its  revenues  ;  and  the 
wife,  under  section  727,  of  our  Revised  Statutes,  is  as  much 
an  unmarried  woman  as  to  her  separate  property  as  the  spins- 
ter in  the  case  we  have  supposed. 

The  language  of  section  729  creates  powers  and  liabilities 
with  respect  to  the  same  subject-matter,  and  deals  with  that 
subject-matter  throughout.  The  section  gives  the  married 
woman  power  to  contract  "  in  all  matters  having  relation  to 
her  sole  and  separate  estate,"  to  sue  in  all  such  matters,  and 
renders  her  liable  to  be  sued  in  respect  of  the  same  matters. 
If  she  can  contract  or  be  sued  respecting  any  particular 
*^  matter."  she  can  equally  sue  with  respect  to  the  same 
matter  ;  and  of  course  upon  the  same  ground — that  it  has 
"  relation  to  her  sole  and  separate  estate." 

If  a  married  woman  can  contract  and  be  sued  at  law  for  a 
grocer's  bill,  she  could  equally  sue  the  tradesman  at  law,  if 
the  goods  furnished  were  inferior  in  quality,  or  less  in  quan- 
tity than  agreed  on  or  because  he  refused  to  supply  them  after 
contracting  so  to  do.    In  such  case  the  goods  would  either 
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have  been  consumed  or  never  furnished  to  her.  Could  she 
be  said  then  to  sue  in  a  matter  having  relation  to  her  sole 
and  separate  estate?  To  what  part  of  her  separate  estate 
would  such  suit  relate?  But  if  she  could  not  sue  in  such 
case  because  the  matter  of  the  suit  is  not  one  relating  to 
her  separate  estate^  neither  can  she  contract  or  be  sued  with 
respect  to  such  matter  for  the  same  reason. 

Again,  the  last  provision  on  the  subject^  section  730,  de- 
clares— 

"  Neither  the  husband  nor  his  property  shall  be  bound  by 
any  such  contract  made  by  a  married  woman,  nor  liable  in 
any  recovery  against  her  in  any  such  suit ;  but  judgment 
may  be  enforced  by  execution  against  her  sole  and  separate 
estate  in  the  same  manner  as  if  she  were  unmarried." 

This  is  a  plain  legislative  declaration  that  the  husband  and 
his  estate  shall  not  be  answerable  for  any  contract  the  wife 
is  authorized  to  make  by  the  previous  section.  If  she  makes 
such  a  contract,  he  and  his  property  are  forever  absolved 
from  its  payment. 

The  provision  is  reasonable  enough,  if  the  power  of  the 
wife  to  contract  is  confined,  as  was  intended,  to  matters 
really  and  actually  about  and  connected  with  and  apper- 
taining to — that  is,  "  having  relation  to" — her  own  estate. 
Upon  no  reason  in  justice  should  the  husband  be  answerable 
in  such  a  case,  for  there  was  no  original  liability  upon  his 
part  to  pay  for  the  improvement  of  another's  property,  and 
he  has  made  no  contract  to  do  so.  But  if  the  construction 
insisted  on  by  the  plaintiflfs'  counsel  be  correct,  this  pro- 
vision of  the  section  is  indefensible  in  reason,  morals,  or  pub- 
lic policy. 

The  husband  is  bound  to  support  his  family,  and  especially 
to  supply  them  with  food,  shelter  and  clothing  according  to 
his  condition  in  life  ;  and  no  act  or  agreement  by  the  wife 
while  they  are  living  together,  can  absolve  him  from  this  duty. 

The  grocer's  bill,  which  may  consist  in  great  part  of  sup- 
plies ministering  to  his  vices  and  idleness,  is  payable  by  him. 

Primarily  and  honestly,  it  always  should  be  chargeable  to  the 
husband,  until  it  is  discharged. 
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But  if  the  wife,  as  in  the  present  case,  can  take  this  charge 
upon  herself  by  such  an  agreement  as  is  here  shown,  the 
tradesman  can  never  sue  the  husband,  nor  recover  a  cent 
from  him  on  account  of  the  claim.  The  statute  does  not 
require  that  the  married  woman  shall  retain  her  ^^sole  and 
separate  estate "  until  the  time  of  the  suit ;  it  is  enough 
that  she  was  possessed  of  such  at  the  time  of  the  contract. 

It  need  not  consist  of  real  estate,  but  may  equally  be  per- 
sonalty, which  she  may  have  sold  the  day  after  the  contract. 

Or,  if  real  estate,  it  may  have  been  bound  by  prior  obli- 
gations, which  may  render  the  tradesman's  right  of  recovery 
entirely  useless  to  him.  And  notwithstanding  the  husband* 
by  a  turn  of  the  wheel  of  fortune,  may  have  become  wealthy 
in  the  meantime,  he  is  to  go  scot  free  from  liability  and  the 
plaintiff  is  left  to  watch  his  chance  to  obtain  payment  from 
the  married  woman — perhaps  from  what  she  may  acquire  as 
the  widow  of  the  real  debtor. 

Could  Congress  have  intended  to  enact  a  law  having  such 
consequences  ?  There  could  be  nothing  devised  more  likely 
to  promote  idleness  and  vice  than  a  statute  thus  offering  a 
premium  to  worthless  husbands  to  refrain  from  all  effort  to 
gain  a  support  for  their  families,  and  to  appropriate  what 
they  may  caertially  pick  up,  to  their  own  private  indul- 
gences. 

We  think  the  question  has  been  placed  upon  its  proper 
foundation  in  the  case  of  Bitch  vs.  Hyatt  before  referred  to. 
It  appeared  in  that  case  that  a  married  woman  was  seized  of 
an  undivided  interest  in  a  parcel  of  land  ;  and  that  she,  with 
two  others  of  her  co-tenants,  *'  with  the  purpose  of  bene- 
fitting her  sole  and  separate  estate,"  (as  was  averred  in  the 
naVy)  agreed  to  purchase  the  undivided  share  of  the  remain- 
ing co-tenant,  and  joined  in  the  execution  of  a  bond  for  the 
purchase  money  of  this  fourth  part ;  and  an  action  was 
brought  in  this  court  against  the  married  woman,  at  law,  on 
the  bond. 

It  was  insisted  that  this  contract  was  made  in  a  matter 
relating  to  her  sole  and  separate  estate ;  but  this  position 
was  not  sustained  by  the  court,  which  held  that  the  contract 
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was  about  a  matter  relating  to  something  else — ^namely,  to 
an  estate  which  was  not  her  property  at  the  time,  but  be- 
longed to  some  one  else  ;  that  it  therefore  related  to  her  co- 
tenant's  estate,  and  that  she  could  not  contract  at  law  with 
relation  to  such  property,  though  with  a  view  to  its  ac- 
quisition. 

In  other  words,  that  a  married  woman  cannot  undertake 
to  purchase  an  article  and  call  it  when  bought,  her  separate 
estate,  so  that  her  agreement  to  buy  the  thing  thus  purchased 
may  be  considered  a  contract  in  relation  to  the  property  she 
thus  proposes  for  the  first  time  to  acquire.  A  fortiori  would 
this  be  so  where  the  thing  acquired  consisted  of  supplies, 
consumed  in  their  use,  and  never,  except  by  the  wildest  lati- 
tude of  construction,  admitting  of  the  designation  of  ^^  her 
sole  and  separate  estate." 

We  have  been  refered  to  the  case  of  Harmon  vs..  Gar- 
land, recently  decided  by  this  court^  as  sustaining  the  plain- 
tiff's right  to  recover  in  this  action. 

In  that  case  the  married  woman  purchased  furniture  under 
circumstances  stated  as  follows  in  the  special  verdict :  ^^  We 
further  find  that  said  furniture  was  bought  and  used  by  the 
defendant  for  furnishing  a  house  forming  part  of  her  separ- 
ate estate,  which  house  so  furnished  defendant  thereafter 
rented."  Justice  Wylie,  delivering  the  opinion  of  the  court, 
said,  ^*  we  think  it  is  a  fair  inference  from  the  verdict  in  this 
case,  that  the  defendant  in  order  to  rent  the  house  to  advan- 
tage had  to  furnish  it." 

Under  these  facts  the  court  held  that  the  contract  was 
about  a  matter  relating  to  her  separate  estate ;  like  the  pur- 
chase of  stock  or  employment  of  labor  for  the  working  of 
her  farm.  But  the  theory  of  the  decision,  though  it  went 
further  than  this  court  has  gone  in  any  other  case,  was  en- 
tirely consistent  with  the  view  of  the  law  as  expressed  in 
the  present  case,  and  furnishes  no  support  to  the  plaintiff's 
claim  to  recover. 

Nothing  we  have  said  is  designed  to  controvert  the  prin- 
ciple which  recognizes  the  right  of  a  creditor  to  enforce  in 
equity  any  contract  or  agreement  made  by  a  married  woman 
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with  reference  to  her  separate  estate.  The  juriBdiction  of 
chancery  to  decree  relief  in  such  cases  has  never  been  donbted, 
certainly  not  for  centuries  past ;  and  the  existence  of  this 
authority  is  an  ample  protection  against  the  extreme  and 
improbable  cases  suggested,  that  because  of  this  view  of  the 
law,  the  possessor  of  valuable  property  may  sufier  for  the 
necessaries  of  life.  We  are  simply  deciding  the  question 
submitted  to  us  in  this  case  ;  and  believing  that  no  right  of 
action  exists  at  law  against  the  defendant,  the  ruling  of  the 
court  below  in  the  third  exception  set  forth,  is  reversed. 
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The  District  op  Columbia 

vs. 
The  Washington  and  Georgetown  Railroad  Co. 

At  Law.    No.  22,457. 

Same 


The  Metropolitan  Railroad  Co. 

At  Law.    Ko.  22,458. 

1.  Statutes  of  limitations  are  to  be  construed  strictly  and  will  not  be 
extended  by  implication. 

2.  To  arrive  at  the  correct  meaning  of  a  statute  the  court  will  examine 
its  lanfi^age  throughout  and  will  import  words  from  all  portions  of  it 
to  qualify  the  meaning  of  the  whole. 

3.  As  respects  public  rights  municipal  corporations  are  not  within 
ordinary  limitation  statutes. 

4.  Under  the  second  section  of  the  Revised  Statutes  relating  to  the  Dis- 
trict of  Columbia,  the  liability  of  the  District  to  be  sued  and  impleaded 
to  the  full  extent  of  other  municipalities  is  plainly  implied  in  the 
general  language  which  creates  it  ^^  a  body  corporate  for  municipal 
purposes,'*  and,  in  the  absence  of  any  provision  to  the  contrary,  what- 
ever liabilities  may  properly  attach  to  municipalities  in  general,  are 
equally  devolved  upon  the  District  government:  Hence,  whenever 
the  Maryland  act  of  1715,  ch.  23,  which  is  the  statute  of  limitations  in 
force  in  this  District,  may  be  interposed  to  a  claim  of  an  ordinary 
municipality,  it  may  be  availed  of  against  the  District  of  Columbia. 

<5.  By  the  charter  of  certain  street  railway  companies  of  Washington 
and  Georgetown,  the  companies  were  required  to  keep  their  tracks 
and  the  adjacent  part  of  the  streets,  at  all  times,  well  paved  and  in 
good  order,  without  expense  to  the  United  States,  and  to  the  District, 
the  District  being  also  bound  by  statute  to  take  all  proper  care  of  its 
streets  and  avenues.  On  the  failure  of  the  companies  to  perform  this 
duty  the  work  was  done  and  paid  for  by  the  District,  and  to  obtain 
reimbursement  for  the  outlay,  suit  was  afterwards  brought  by  it 
against  tne  companies. 

HM^  1.  That  after  the  acceptance  of  their  charters,  the  companies  could 
not  be  heard  to  object  that  the  provision  was  illegal  or  incapable  of 
enforcement  against  them.  2.  That  the  right  of  action  grew  out  of 
and  was  founded  upon  the  obligation  in  the  charters  as  well  of  the 
District  as  of  the  companies,  and  that  the  suit  was  an  action  founded 
upon  those  statutes.  3.  That  the  statutory  obligation  of  the  com- 
panies had  been  broken  if  the  paving  had  caused  any  expense  to  the 
District,  and  this  fact  would  furnish  the  consideration  and  foundation 
of  the  claim  for  reimbursement.  4.  That  the  action  was  not  within 
any  of  the  enumerated  actions  mentioned  in  the  Ist  section  of  the 
Maryland  act  of  1715,  chap.  23,  to  which  the  plea  of  limitation  would 
be  available. 

6.  Charges  or  assessments  made  against  property  owners  for  street  im- 
provements, by  a  municipality  having  power  so  to  do,  are  in  the  nature 
of  taxes  and  in  the  absence  of  some  additional  provision  declaring 
limitation  a  bar,  such  a  plea  is  no  defense. 


A62  District  v.  W.  k  Q.  R.  R.  Co. 

7.  When  the  charters  of  the  eompanies  bind  them  to  iMtve  and  keep  in 
repair  the  streets  upon  which  their  trades  are  laid  and  they  neglect 
BO  to  do,  and  the  District,  thereupon  does  the  worlc  and  brings  suit 
against  them  for  reimbursement,  the  fact  that  no  assessment  had 
been  made  against  the  companies  by  the  District  for  such  work  is  im- 
material in  its  effect  upon  the  right  to  set  up  limitations  as  a  defense : 
the  companies  occupy  the  same  position  with  respect  to  the  statute  oi 
limitations  that  they  would  have  held  if  the  amount  chargeable  against 
them  had  been  made  the  subject  of  a  regular  assessment  which  they 
had  refused  to  pay  and  for  which  the  action  had  been  brought. 

S,  One  section  of  the  charters  of  the  companies  required  them  to  keep 
their  tracks,  <fec.,  at  all  times,  well  paved  and  tn  good  order:  and  by  an« 
other  section  it  was  provided,  '^  that  nothing  in  this  act  snail  prevent 
the  government,  at  any  time,  f rom/itt^riii^  the  gradee  or  othenoiH  improve 
ing  all  avenues  or  streets  occupied  by  said  roads,  or  the  respective 
cities  from  so  altering  or  improving  such  streets  or  avenues,  and  the 
sewerage  thereof,  as  may  be  nnder  their  respective  authority  and 
control ;  and  in  such  went  ii  shall  be  the  duly  of  such  company  to  change 
iheir  saia  railroad  so  as  to  conform  to  sttdi  grade  or  pavement.  The  com- 
panies' charters  also  provided,  *'  that  the  use  and  maiotenanoe  of  said 
roads  shall  be  subject  to  the  municipal  regulations  of  the  cities  of 
Washington  and  Georgetown/' 

Hdd,  That  the  compantes  were  bound  by  the  charters  not  only  to  pave 
once  the  designated  portions  of  the  streets,  but  to  repair  the  pavinff 
and  to  change  the  grade  and  lay  new  pavements  within  the  prescribed 
limits  whenever  the  monlcipality,  io  us  discretion,  should  see  proper 
to  make  changes  in  the  streets,  rendering  such  work  proper  to  be  done 
on  the  part  of  the  companies. 

9.  Where,  on  the  failure  of  the  companies  to  pave,  Ac.^  as  required  by 
their  charters,  the  work  is  done  by  the  District,  assumpsit  for  the  re- 
covery of  the  sum  expended  is  a  more  appropriate  form  of  action  tlian 
debt ;  and  the  declaration  should  chai^  that  the  sums  paid  were  what 
the  work  was  reasonably  worth,  the  recovery  being  limited  to  snch 
reasonable  expenses  incurred  by  the  city  as  shall  be  ascertained  by  a 
jury.  Extravagant  amounts  recldessly  expended  in  the  work  without 
reference  to  its  true  value  should  not  be  allowed. 

The  Case  is  stated  in  the  opinion. 

Riddle  &  Miller  for  plaintiff. 

Enoch  Totten  for  defendant. 

Mr.  Justice  Hagnek  delivered  the  opinion  of  the  Court : 

These  cases  have  been  argued  here  in  the  first  instance,  and 
the  interesting  questions  involved  have  been  exhaustively 
discussed  by  counsel. 

In  the  first  case  the  District  of  Columbia  claims  from  the 
Washington  &  Georgetown  Company  J20,049.66,  and  in  the 
second,  the  sum  of  $158,216.15  from  the  Metropolitan  Com- 
pany. 

The  pleadings  are  alike  in  essentials,  and  we  shall  consider 
those  in  the  latter  case,  which  we  find  printed  in  the  record. 
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The  declaration  avers  the  incorporation  of  the  plaintiff 
and  defendant  corporations ;  that  the  District  Government 
is  intrusted  by  law  with  ample  powers  to  take  charge  of  and 
improve  all  streets,  avenues^  ftc,  of  the  consolidated  muni- 
cipality ;  that  by  the  charter  of  the  defendant,  which  it  duly 
accepted,  it  was  authorized  to  construct  a  street  railroad  be- 
tween certain  points  therein  named ;  that  it  entered  upon 
laid  down  and  constructed  its  tracks  along  the  streets  and 
avenues  designated,  and  still  continues  to  retain  and  work 
its  track  along  and  over  such  streets  and  avenues.  That  by 
the  fourth  section  of  the  charter  it  was  provided :  "  That 
the  said  corporation  hereby  created  shall  be  bound  to  keep 
said  tracks,  and  for  the  space  of  two  (2)  feet  beyond  the 
outer  rail  thereof,  and  also  the  space  between  the  tracks,  at 
all  times  well  paved  and  in  good  order  without  expense  to 
the  United  States  or  to  the  city  of  Washington."  That 
afterwards,  in  the  due  exercise  of  the  powers  conferred  upon 
the  plaintiff  and  pursuant  to  law,  it  ordered  and  directed 
that  said  streets  and  avenues  should  be  repaired  and  im- 
proved as  follows,  amending  the  grades  and  laying  down  new 
and  greatly  needed  pavements,  to  wit :  First  street  east,  con- 
crete pavement,  (with  a  similar  statement  as  to  a  large 
number  of  other  streets  and  avenues);  of  which  the  defend- 
ant had  notice.  That  thereupon  it  became  and  was  the  duty 
of  said  defendant,  pursuant  to  said  fourth  section  of  its 
charter,  to  conform  its  tracks  to  said  grade^  and  pave  the 
entire  space  between  two  lines  running  parallel  with  its 
tracks,  two  feet  from  and  outside  of  its  exterior  rails,  upon 
and  along  each  and  all  of  said  streets  and  avenues  so  occu- 
pied by  it,  in  conformity  with  the  plan  prescribed  by  the 
plaintiff ;  which  said  duty  and  obligation  said  railroad  com- 
pany neglected  to  do,  and  did  not  do;  and  thereupon  the  plain- 
tiff^ in  execution  of  its  orders  and  plans^  and  to  complete 
the  repairs  and  improvements  of  said  streets  and  avenues, 
was  obliged  to  and  did  grade  and  pave  said  portions  of  said 
streets  and  avenues  which,  as  aforesaid^  should  have  been 
graded  and  paved  by  said  railroad  company^  to  wit :  On  said 
First  street  east,  one  thousand  four  hundred  and  seventy-six 
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and  sixteen  bund  redths  (1,476.16)  square  yards  of  concrete 
pavement  at  three  dollars  ($8)  per  sqaare  yard,  amoanting 
to  the  sum  of  four  thousand  four  hundred  and  twenty-eight 
dollars  and  forty-eight  cents,  ($4,428.48),  said  repair  and 
improvement  of  said  street  being  completed  and  finished  by 
the  plaintiff,  to  wit :  November  24, 1873,  (with  similar  state- 
ments with  respect  to  the  other  streets  and  avenues  so  graded 
and  paved.) 

And  the  declaration  concluded : 

^^  And  the  plaintiff  claims  as  due  it  in  all  the  sum  of  one 
hundred  and  fifty-three  thousand  two  hundred  and  sixteen 
dollars  and  fifteen  centS;  ($158,216.15),  which  said  account 
for  work  and  material  has  been  duly  presented  to  the  defend- 
ant and  payment  thereof  refused,  whereby  an  action  has 
accrued  to  the  plaintiff  to  maintain  its  said  action  against 
the  defendant,  and  recover  said  sum  of  one  hundred  and 
fifty-three  thousand  two  hundred  and  sixteen  dollars  and 
fifteen  cents,  ($153,216.15),  for  which  it  asks  judgment. 

The  defendant  appeared  and  pleaded — 

1.  That  it  is  not  indebted  as  alleged. 

2.  Non  assumpsit  infra  ires  annos. 

3.  Actio  non  accrevit  infra  (res  annos. 

The  plaintiff' joined  issued  upon  the  1st  plea,  and  demurred 
to  the  2d  and  3d,  alleging  as  matter  to  be  argued  in  support 
of  the  demurrer  "  that  the  nature  of  the  case  is  such  that 
the  statute  of  limitations  as  pleaded  does  not  apply. 

First.  It  is  insisted  by  the  plaintiff  that  the  statute  of 
limitations  of  Maryland  (1715,ch.  23),  which  is  in  force  here, 
cannot  be  pleaded  to  any  action  brought  by  the  District  of 
Columbia. 

If  the  question  were  to  be  decided  upon  the  construction 
of  the  statute  alone,  we  should  be  very  strongly  inclined  to 
sustain  the  plaintifi''s  position. 

It  is  perfectly  well  settled  that  statutes  of  limitation  which 
undertake  to  abridge  or  destroy  the  right  of  a  suitor  to  bring 
his  action  at  any  time  before  payment,  and  are  therefore  in 
derogation  of  the  common  law  maxim  that  "  the  right  never 
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dies,"  are  to  be  construed  strictly,  and  will  not  be  extended 
by  implication  to  cases  not  clearly  designed  to  be-  included 

It  is  equally  true  that  courts,  to  arrive  at  the  correct  mean- 
ing of  a  statute,  will  examine  its  language  throughout,  and 
will  import  words  from  all  portions  of  it,  to  qualify  the 
meaning  of  the  whole.    Bode  vs.  State,  7  Gill.,  826. 

The  courts  of  England  applied  these  principles  to  the  in- 
terpretation  of  the  statute  of  limitations  of  82  Henry  VIII,  ch. 
2,  which  limited  the  right  of  action  in  suits  of  right,  or  as- 
size, &c..  unless  brought  within  sixty  years  from  the  accrual 
of  the  right.  The  language  was  most  general,  "  no  person  or 
persons  "  shall  maintain  such  actions  ;  yet,  as  the  statute  in 
some  of  the  sections,  speaks  of  the  possession  of  the  claim- 
ant "  or  his  ancestor,"  Sir  Robert  Brooke,  in  his  Reading  on 
the  Statute,  says  :  "  A  mayor  and  commonalty,  by  their  name 
of  corporation,  and  not  by  their  proper  names,  may  make 
title,  after  the  statute,  by  eighty  years  past,  because  that  is 
of  their  own  possession  and  not  of  the  seizeu  of  their  an- 
cestor or  predecessor,  and  the  same  of  dean  and  chapter," 
&c.  Brooke  Stat,  of  Lim..  83.  And  this  ruling  is  recog- 
nized as  correct  by  all  the  authorities.  6  Comyn's  Dig., 
Temps  (Geo.  II),  p.  328. 

Sir  Robert  Brooke  died  more  than  sixty  years  before  the 

enactment  of  21  James  I,  ch.  16.    It  is  impossible  to  doubt 

that  the  legislators  who  enacted  that  statute  knew  of  this 

csnstruction  which  many  years  before  had  been  placed  upon 

the  statute  of  Henry  VIII,  and  were  therefore  aware  that 
the  introduction  of  similar  expressions  into  the  law  they  were 

about  to  enact  would  be  taken  by  the  courts  as  indicating  a 

purpose  to  confine  its  application  to  individuals.     And  in 

this  connection  it  is  important  to  examine  the  phraseology 

of  the  21  Jac.  I,  from  which  the  Maryland  statute  was  in 

great  part  taken. 

In  no  part  of  it  is  there  any  reference  in  express  terms  or 

by  allusion  to  actions  by  municipalities.    The  purpose  of  the 

act  is  declared  to  be  the  quieting  ofmerCs  estates;  the  parties 

plaintiffs  are  spoken  of  throughout  as  "  person  or  persons," 

and  it  is  declared  in  the  first  section  that  "  no  person  or  per- 


866  District  v.  W.  &  G.  R.  B,  Co. 

sons  or  any  of  their  heirs^^^  shall  have  or  maintain  such  actions 
after,  Ac;  and  such  actions  "shall  be  sued  *  *  within 
twenty  years  next  after  title  and  cause  of  action  first  de- 
scended or  fallen."  By  section  3,  in  case  the  person  entitled 
shall  be  at  the  time  the  right  first  descended^  &c.,  within  the 
age  of  twenty -one  years,  ferae  coverts,  imprisoned,  or  beyond 
seas,  then  such  person  and  persons  and  their  heir  and  heirs^ 
shall  have  an  action  within  the  time  limited  after  the  re- 
moval of  such  impediments. 

By  section  4,  in  case  judgment  be  given  for  the  plaintifi*^ 
in  such  action  and  be  reversed  for  error,  "the  party  plaintiff, 
his  heirSj  executors  or  administrators ^  may  commence  a  new 
action,  &c."  And  by  section  7  a  saving  is  declared  in  favor 
of  plaintiff's  in  the  enumerated  personal  actions  who  may  be 
under  age,  feme  covert,  &c.,  at  the  time  such  action  accrued. 
None  of  the  contingencies  thus  referred  to  could  possibly 
apply  to  a  municipality;  and  the  personal  actions  enumerated , 
though  properly  such  as  would  be  brought  by  individuals, 
could  not,  for  the  greater  part,  be  sustained  by  a  city  gov- 
ernment. 

It  seems  scarcely  possible,  with  the  rulings  of  the  courts 
before  them,  that  Parliament  in  enacting  this  statute  in  such 
words  as  these,  could  have  supposed  it  was  using  language 
which  would  comprehend  the  rights  of  the  powerful  munici- 
palities of  England,  then  almost  at  their  greatest  estate  in 
the  kingdom — far  more  wealthy  and  in  some  respects  more 
powerful  than  the  kings  themselves — without  adopting  the 
precaution  of  adding  words,  (and  a  few  words  would  have 
sufficed),  that  would  have  placed  the  question  beyond  con- 
troversy. And  it  is  a  circumstance  of  the  utmost  signifi- 
cance that  no  case  has  been  found,  and  we  feel  justified  in 
saying,  after  examining  every  accessible  authority ,  that  none 
exists,  in  the  English  reports,  where  the  statute  of  21  Jac. 
I,  ch«  16,  has  been  held  applicable  to  actions  brought  by  a 
municipality. 

When  we  examine  the  Maryland  statute  of  1715,  ch.  23, 
its  language  appears  to  give  still  stronger  indication  that  its 
f ramers  never  supposed  they  were  passing  a  statute  controlling 
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the  rights  of  mai^cipalities.  ^i^napolis  was  then  the  only 
city  in  the  province,  and  its  charter  was  but  seven  years  old. 
The  provincial  lawyers  were  generally  well  read  men.  who 
had  acquired  their  learning  by  study  in  the  Inns  of  London> 
and  their  influence  in  shaping  the  legislation  of  the  province 
was  naturally  very  great.  They  must  have  known  that  either 
express  declaration  or  strong  implication  of  intention  was 
necessary  to  include  a  municipality  in  such  a  statute^  and 
that  if  they  used  words  which  were  properly  applicable  to 
individuals  alone  in  describing  the  cases  to  be  comprehended 
by  the  statute,  the  courts  would  limit  its  application  accord- 
ingly, 

They  omitted  from  the  law  the  prior  sections  of  the  21 
Jac.  I,  relating  to  suits  respecting  land,  but  added  a  section 
concerning  bonds  and  other  securities,  not  found  in  the  usual 
statutes  of  limitation  in  this  country.  It  seems  to  us  that 
almost  every  section  of  the  act  contains  language  of  the 
character  we  have  referred  to,  strongly  evincing  the  intention 
of  the  provincial  legislature  to  confine  itself  to  what  the 
preamble  declares  to  be  the  purpose  of  the  act,  "  the  quieting 
of  the  estates  of  the  inhabitants  of  the  province."  In  the 
enumeration  of  actions  in  section  2,  (almost  all  of  which 
are  such  as  a  municipality  would  be  most  unlikely  to  bring), 
there  is  an  exception  of  such  as  concern  "  the  trade  or  merchan- 
dize accounts  between  merchant  and  merchantSy  their  factors  and 
servants,  which  are  not  residents  within  this  province."  The 
act  contains  the  saving  clause  as  to  persons  under  age,  non 
compos  meniiSf  &c.,  and  a  further  provision  as  to  actions  on 
specialties  "  where  the  principal  debtor  and  creditor  have  been 
both  dead  twelve  years^^ — contingencies  as  impossible  of  appli- 
cation to  a  municipality,  as  its  ability  to  claim  through  an 
ancestor  was  held  to  be,  under  the  32  Henry  VIII. 

And  again,  we  are  struck  by  the  significant  fact  that, 
although  the  cases  contained  in  the  Maryland  Reports,  in 
which  actions  were  brought  by  municipalities  are  numbered 
by  the  hundred,  there  can  be  found  no  reported  case  where 
it  has  been  held  that  the  statute  applied  to  a  suit  brought 
by  a  municipality.    In  several  of  the  cases,  where  the  claims 
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of  a  city  government  appear  to  have  been  contested  by  dis- 
tinguished counsel  with  the  utmost  vigor,  if  we  can  only 
rely  upon  the  dates  stated  by  the  reporter,  the  statute  of 
limitations  would  have  been  a  bar ;  but  it  never  seems  to 
have  occurred  to  the  counsel  that  it  was  available  as  a  defense. 
Nor  has  such  a  decision  been  found  in  this  jurisdiction,  where 
for  fifty  yeare  the  courts  have  administeted  this  statute ; 
during  which  time  a  multitude  of  suits  have  been  brought 
by  the  cities  within  the  District,  as  to  some  of  which  it  is 
but  reasonable  to  suppose  the  plea  of  the  statute  would  have 
applied. 

There  is  a  reason  of  special  force  in  favor  of  maintaining 
this  position  with  respect  to  municipalities  which  controlled 
the  courts  in  England  where  suits  were  brought  by  ecclesi- 
astical corporations  to  recover  lands  which  had  been  the 
property  of  their  predecessors.  It  was  there  held  that  as  to 
actions  to  recover  such  properties  as  these  corporations  were 
inhibited  by  law  from  alienating,  the  statutes  of  limitations 
could  not  apply  ;  since  if  it  were  otherwise,  the  laws  against 
alienation  could  be  practically  repealed,  as  was  said,  "by  a 
side  wind"  by  the  corporations,  who  had  only  to  allow 
themselves  to  be  dispossessed  and  then  neglect  to  bring  suit 
for  the  recovery  of  such  possessions  within  the  time  limited 
by  the  statutes.    Blanchard  on  Limitations,  53. 

By  section  55  of  the  Revised  Statutes,  District  of  Co- 
lumbia, the  District  government  is  prohibited  from  releasing 
the  indebtedness  of  any  corporations  or  individual  to  the 
District. 

Nothing  would  be  simpler  than  for  a  District  government 
wishing  to  evade  this  prohibition,  to  neglect  to  bring  suit  for 
three  years  against  a  favored  debtor,  which  would  operate  as 
a  bar  against  an  action  brought  by  their  more  conscientious 
successors  to  recover  a  claim  justly  due  the  municipality. 

But  we  are  aware  that  in  some  of  the  States  of  the  Union 
it  has  been  held  that  the  statute  of  limitations  is  a  bar  to 
certain  descriptions  of  suits  brought  by  municipalities ;  and 
in  others,  that  it  has  been  held  to  apply  to  all  actions  corpo- 
rations may  bring. 
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The  decisions  upon  the  point  are  confined  to  this  country. 
They  are  not  numerous  and  the  diff'erent  rulings  do  not  ap- 
pear to  be  based  upon  consistent  reasoning.    The  cases  in  66 
Pa.,  223,  Evans  vs.  Erie  County,  and  4  Devereaux,  568,  Arm- 
strong vs.  Dal  ton,  were  suits  against  counties,  and  there  it 
was  said  that  small  divisions  of  the  State,  like  counties, 
<^annot  be  considered  as  sovereign,  and  are  not,  for  that  rea- 
son, entitled  to  avail  themselves  of  the  principle,  nullum 
Umpus  occurrit  regi.    In  Angell  on  Limitations,  6th  edition, 
section  38,  the  author,  after  citing  the  case  in  4  Dev.,  dis- 
poses of  the  subject  in  this  single  sentence.    "In  Ohio,  it 
was  held  that  the  statute  runs  against  a  town  or  city,"  citing 
the  case  of  Cincinnati  vs.  First  Presbyterian  Church,  5  Ohio, 
298.    The  ruling  in  that  case  seems  to  be  within  the  censure 
or  disapproval  of  Judge  Dillon,  in  the  following  resume  of 
the  subject  in   2  Dill,  on  Municipal  Corporations,  (3d  Ed.), 
Sec.  676.    "  Upon  consideration  it  will  perhaps  appear  that 
the  following  view  is  correct:    Municipal  corporations,  as 
we  have  seen,  have  in  some  respects  a  double  character — one 
public,  the  other  (by  way  of  distinction)  private.    As  re- 
spects property  not  held  for  public  use  or  upon  public  trusts, 
and,  as  respects  contracts  and  rights  of  a  private  nature,  there 
is  no  reason  why  such  corporations  should  not  fall  within 
limitation  statutes,  and  be  affected  by  them.    For  example, 
in  an  action  on  contract  or  for  tort,  a  municipal  corporation 
may  plead  or  have  pleaded  against  it  the  statutes  of  limita- 
tions." 

But  such  a  corporation  does  not  own  and  cannot  alien 
public  streets  or  places,  and  no  laches  on  its  part  or  on  that 
of  its  officers,  can  defeat  the  right  of  the  public  thereto ; 
yet  there  may  grow  up  in  consequence,  private  rights  of 
more  persuasive  force  in  the  particular  case  than  those  of. 
the  public.  ♦  •  ♦  The  author  cannot  assent  to  the  doc- 
trine that  as  respects  public  rights  municipal  corporations 
are  within  ordinary  limitation  statutes." 

This  distinction  iain  consonance  with  the  decision  in  City 

of  Alton  vs.  Illinois  Transportation  Co.,  12  HI.,  59,  where 

the  matter  involved  was  the  ownership  of  a  lot  of  ground 
26 
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in  the  city  of  Alton.  "  We  do  not  think,"  says  the  court,. 
"  the  rights  of  the  public  are  barred  by  our  statute  of  limita- 
tions which  prescribes  that  certain  real  actions  shall  be 
brought  within  seven  years  after  possession  taken  by  defend- 
ants. Without  stopping  to  inquire  whether  statutes  of  lim- 
itations apply  to  municipalities,  we  entertain  no  doubt  that 
this  statute  has  no  application  to  the  case  before  us.  What- 
ever title  in  these  grounds  may  be  vested  in  the  city,  she  has 
not  the  unqualified  control  and  disposition  of  them.  They 
were  dedicated  to  the  public  for  particular  purposes  and  only 
for  such.  She  may  make  rules  and  control  them  but  cannot 
alien  them,  and  holds  them  in  trust  for  the  people  of  the 
State  and  not  of  Alton  alone." 

For  the  purposes  of  the  present  decision^  it  will  be  suf- 
ficient, without  discussing  the  applicability  of  the  first  part 
of  Judge  Dillon's  language  to  cases  arising  under  the  Mary- 
land statute,  that  we  adopt  the  concluding  words  of  the 
learned  judge,  in  which  the  author  withholds  his  assent  to 
the  doctrine,  ^^  that,  as  respects  public  rights,  municipal  cor- 
porations are  within  ordinary  limitation  statutes." 

Second,  It  is  contended  by  the  plain tift',  that  however  the 
law  may  be  with  respect  to  municipal  corporations  in  general, 
a  dift'erent  rule  should  be  held  to  apply  to  suits  brought  by 
the  District  of  Columbia,  because  the  money  claimed  in  such 
cases  is  really  due  and  payable  to  the  United  States.  In 
support  of  this  contention,  it  is  insisted  that  the  District  as 
now  constituted  is  but  a  department  of  the  general  Govern- 
ment; its  chief  officers  appointed  by  the  President;  its  sole 
legislature  the  Congress  of  the  United  States,  which  appro- 
priates immediately  half  of  its  expenses,  directs  the  collec- 
tions of  its  taxes,  and  supervises  the  disbursement  of  the 
municipal  revenues;  and  that  while  one-half  the  amount  of 
whatever  might  be  recovered  in  this  suit  would  be  paid 
directly  into  the  national  treasury,  the  other  half  would 
substantially  enure  to  its  benefit. 

Certainly  these  circumstances  place  the  District  of  Colum- 
bia with  respect  to  the  United  States  in  a  position  strangely 
anomalous.    They  undoubtedly  operate  to  reduce  its  powers 
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of  administration  much  below  the  usual  level  of  municipal 
dependence,  unless  they  do  as  claimed,  have  the  effect  of 
communicating  to  it  some  portion  of  the  dignity  and  immu- 
nities of  the  sovereign  that  has  so  seriously  impaired  its 
autonomy. 

If  the  legislation  of  Congress  had  the  extreme  effect 
ascribed  it  by  the  plaintiff,  the  statute  of  limitations  could 
no  more  apply  to  any  action  brought  by  the  District  of 
Columbia,  than  it  could  to  one  brought  in  the  name  of  the 
United  States  itself.  The  courts  would  certainly  be  con- 
trolled by  the  status  of  the  real  party  in  interest,  rather  than 
by  that  of  the  nominal  plaintiff. 

Thus  in  State  Bank  of  Illinois  vs.  Brown,  First  Scammon^ 
106,  it  was  held  that  the  statute  of  limitations  could  not  be 
successfully  pleaded  in  a  suit  brought  by  the  bank,  in  its  own 
name,  against  one  of  its  debtors,  because  the  charter  declared 
that  the  bank  should  belong  to  the  State;  and  hence  it  was 
considered  that  a  debt  due  to  the  bank  was  really  one  due  to 
the  State. 

But  this  principle  cannot  properly  be  held  to  embrace  all 
suits  brought  by  the  District  of  Columbia,  in  view  of  the 
comprehensive  language  of  the  statutes  establishing  the  form 
of  government  in  force  here. 

The  second  section  of  the  Revised  Statutes  relating  to  the 
District  of  Columbia,  provides: 

"  The  District  is  created  a  government  by  the  name  of  the 
District  of  Columbia,  by  which  name  it  is  constituted  a  body 
corporate  for  municipal  purposes,  and  may  contract  and  be 
contracted  with,  sue  and  be  sued,  plead  and  be  impleaded, 
have  a  seal,  and  exercise  all  other  powers  of  a  municipal  cor- 
pbration  not  inconsistent  with  the  Constitution  and  laws  of 
the  United  States." 

And  the  act  of  July  11, 1878  (20  Stats.,  p.  102),  declares 
that  the  District  of  Columbia  shall  remain  and  continue  a 
municipal  corporation  as  provided  in  this  section. 

Its  liability  to  be  sued  and  impleaded  to  the  full  extent  of 
•ther  municipalities  is  plainly  implied  in  the  general  language 
which  creates  it  ^'  a  body  corporate  for  municipal  purposes; " 
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and  we  are  of  the  opinion^  in  the  absence  of  any  provision  to 
the  contrary,  that  whatever  liabilities  may  properly  attach 
to  municipalities  in  general  are  equally  devolved  upon  the 
District  govemn^ent;  and  hence,  that  wherever  the  statutes 
of  limitations  of  Maryland  may  be  interposed  to  a  claim  of 
an  ordinary  municipality,  it  may  be  availed  of  against  the 
District  of  Columbia. 

Third.  The  question  next  arises,  whether  there  is  anything 
in  the  character  of  the  claim  involved  in  this  suit,  which 
renders  the  plea  of  the  statute  of  limitations  inapplicable  as 
a  bar  to  the  action. 

The  claim  grows  out  of  an  obligation  imposed  upon  the 
companies  by  the  United  States,  and  assumed  by  them  when 
they  accepted  the  charters,  under  the  authority  of  which 
alone  they  can  claim  any  right  to  occupy  the  streets  of  the 
city  and  operate  their  roads. 

By  this  requirement,  contained  in  the  4th  section  of  each 
charter  already  quoted,  the  companies  are  bound  to  keep 
their  track  and  the  adjacent  part  of  the  street  described,  at 
all  times  well  paved  and  in  good  order  without  expense  to  the 
United  States  and  to  the  cities  named. 

It  was  one  of  the  few  conditions  imposed  upon  them  when 
they  received  their  valuable  franchises.  It  did  not,  as  of 
course,  result  from  the  grant;  for  Congress  might  have  agreed 
to  dispense  with  it.  Nor  was  it  necessarily  incident  to  the 
business  of  carrying  passengers ;  since  a  large  omnibus  com* 
pany  might  possibly  make  more  extensive  use  of  the  streets 
in  general,  without  incurring  any  liability  to  pay  for  paving 
any  part  of  them.  But  it  is  wholly  a  statutory  provision, 
and  the  liability  imposed,  therefore^  is  wholly  statutory. 

After  the  acceptance  of  their  charters  they  could  not  be 
heard  to  object  that  the  provision  was  illegal^  or  incapable 
of  enforcement  against  them.  New  York  City  vs.  Steel 
Railway  Companies,  17  Hun.  (N.  Y.),  242. 

This  duty,  it  is  alleged,  they  refused  to  perform,  and 
the  work  was  done  and  paid  for  by  the  District,  which, 
now  seeks  reimbursement  in  this  action.  Upon  the  plain 
words  of  the  statute  it  seems  clear  to  us  it  is  not  within 
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the  enumeration  in  the  first  section  of  the  act  of  limita- 
tions of  1715,  ch.  28.  It  is  not  "an  action  of  account," 
or  "upon  the  case,  upon  simple  contract,  book  debt,  or 
account,"  or  "of  debt  for  lending,"  or  of  "contract  with- 
out specialty,"  or  "  of  debt  for  arrearages  of  rent "  ;  nor  is 
it  one  of  the  other  enumerated  actions,  as  "  assault,"  &c. 

If  it  be  either  of  the  enumerated  actions  it  could  only  be 
an  action  upon  one  of  the  classes  of  contract  referred  to. 
But  the  suit  is  not  brought  upon  a  "simple  contract," 
or  "  contract  without  specialty,"  upon  the  part  of  the  com- 
panies to  reimburse  the  District  for  the  expenditure.  It  is 
based  upon  the  obligation  on  their  part,  implied  by  construc- 
tion of  law,  to  repay  to  the  District  what  it  has  expended 
for  work  they  were  bound  by  statute  to  perform  withoiU  ex* 
pense  to  the  city.  If  this  paving  has  caused  any  expense  to 
the  District  their  statutory  obligation  has  been  broken,  and 
this  fact  furnishes  the  consideration  and  foundation  of  the 
claim  for  reimbursement.  Apart  from  the  obligation  upon 
the  District  to  take  all  proper  care  of  the  streets,  imposed 
by  statute,  and  the  duty  of  the  companies  arising  under 
their  charters  to  see  that  this  work  is  done  without  ez^pense  to 
the  municipality,  the  action  could  not  be  maintained,  for 
the  unauthorized  payment  of  money  by  one  party  for  an- 
other creates  no  legal  liability  upon  the  latter  to  repay. 
But  the  right  of  action  here  grows  out  of  and  is  founded 
upon  the  obligation  in  the  charters  of  both  the  city  and  the 
companies,  and  the  suit  is  an  action  founded  upon  these 
statutes,  within  the  meaning  of  that  term. 

It  has  been  held  uniformly,  from  a  period  within  a  few 
years  after  the  passage  of  the  21  Jac.  I,  that  an  action  upon 
a  statute  was  not  within  the  limitations  of  that  act. 

This  was  decided  in  the  familiar  case  of  Talory  vs.  Jack- 
son, Croke  Car.,  513,  where  it  was  held  that  the  statute  was 
no  bar  to  an  action  of  debt  brought  to  recover  a  penalty 
imposed  by  2  Edw.  VI,  for  removing  corn  before  setting 
apart  the  tithes.  So  in  Jones  vs.  Pope,  1  Saund.,  55,  where 
the  action  was  against  a  sheriff  for  an  escape  under  the 
statute.    1  Rd.  2,  ch.  12. 
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And  this  doctrine  has  been  repeatedly  applied  by  the  courts 
in  Maryland^  in  cases  arising  under  the  act  of  1715,  ch.  28. 

Such  was  the  ruling  in  French  vs.  O'Healej',  2  H.  ft  McH., 
146,  that  an  action  founded  on  a  statute  cannot  be  barred 
by  limitations,  as  debt  for  an  escape. 

So  in  Longwell  vs.  Riginder,  1  Gill,  57,  it  was  held  that  a 
distress  for  rent  in  arrear  based  upon  statute  is  not  within 
the  statute  of  limitations. 

And  in  Newcomer  vs.  Keedy,  2d  Maryland,  19,  it  was  held 
in  1852^  on  the  same  ground,  that  limitations  is  no  defense 
to  an  action  on  the  case  against  a  sheriff  for  a  false  return 
to  a  Ji.  fa.y  because  the  officer  is  made  answerable  for  such 
misconduct  by  force  of  an  ancient  statute. 

So  it  was  held  in  Bond  vs.  Harris,  2d  Md.  Oh.  Dec,  218, 
that  bonds  given  by  an  heir,  electing  to  take  part  of  the 
ancestor's  land  and  pay  their  shares  to  the  other  heirs,  in 
conformity  with  the  statute  for  partition  of  lands,  are  not 
within  the  Maryland  statute  of  limitations. 

So  in  Pease  vs.  Howard,  14  Johns.,  479,  which  was  an 
action  on  a  judgment  rendered  by  a  justice  of  the  pea<5e,  the 
court  say :  "  The  statute  (of  New  York)  is  not  a  bar  to  every 
action  of  debt,  but  only  to  those  brought  for  arrearages  of 
rent  or  founded  on  any  contract  without  specialty.  Debt  on 
indenture,  reserving  rent  is  not  within  the  statute.  The 
settled  construction  of  the  statute  is  that  it  applies  solely  to 
actions  of  debt  founded  upon  contracts  in  fact,  as  contradis- 
tinguished from  those  arising  by  construction  of  law."  In 
the  present  case  the  action  is  not  founded  upon  a  contract, 
in  fact,  within  the  meaning  of  the  statute.  • 

But  there  is  a  further  and  conclusive  reason  why  this 
action  should  not  be  held  to  be  within  the  statute  of  limita- 
tions. 

The  municipality  is  charged  with  the  entire  custody  of  the 
streets  and  avenues  of  the  city,  and  endowed  with  the 
amplest  powers  to  pave  and  repair  them,  to  change  the 
grades  or  otherwise  improve  them,  and  make  all  necessary 
regulations  to  this  end.  And  it  is  perfectly  settled  that  this 
is  a  continuing  power  to  be  executed  whenever  it  shall  see 
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fit  to  do  so  in   its  discretion.     Qozler  vs.  Georgetown,  6 
Wheat.,  597;  2  Dill.,  §§685-6,  780,  989,  990. 

It  has  also  full  power  to  exact  from  property  owners 
xtdjacent  to  the  improvement  a  contribution  in  reimburse- 
ment of  the  cost,  in  proportion  to  their  respective  proper- 
ties. Before  collecting  these  contributions  the  municipality 
usually  ascertains  the  aliquot  part  to  be  paid  by  the  indi- 
viduals, by  an  assessment.  Such  charges  or  assessments  are 
in  the  nature  of  taxes  or  public  dues,  respecting  streets  and 
avenues,  which  are  the  common  property  held  for  public  use 
in  trust  for  the  body  of  the  people,  and  are  not  owned  by 
the  municipality  nor  alienable  by  it,  as  a  city  may  under 
<5ertain  circumstance  sell  the  public  property,  and  place  the 
proceeds  in  the  public  treasury. 

The  imposition  of  such  assessments  is  in  fact  the  levy  of 
a  tax  and  is  made  in  the  exercise  of  the  taxing  power. 
Mayor,  &c.,  vs.  Greenmount  Cemetery,  7  Md.,  535. 

Suchi  assessments  constitute  liens  upon  the  property  of  in- 
dividuals subject  to  the  charge,  and  are  entitled  to  priority 
of  payment  out  of  the  proceeds  in  advance  of  all  other 
claims.    Fulton  vs,  Nicholson,  7  Md.,  107. 

And  such  paving  assessment  liens  have  been  expressly 
held  to  be  unaifected  by  the  Maryland  statute  of  limita- 
tions.   Esback  vs.  Pitts,  6  Md.,  75. 

In  Hogan  vs.  Ingle,  2  Cranch  C.  C.  Reports,  355,  it  was 
decided  in  this  District  that  the  statute  of  limitations  of 
1715,  ch.  23,  is  not  a  bar  to  a  distress  for  taxes  due  to  the 
-corporation  of  Washington.  And  no  case  has  been  found 
-where  the  plea  of  the  statute  of  limitations  has  been  held  to 
he  a  bar  to  an  action  to  collect  public  taxes  except  where 
some  additional  statutory  provision,  unknown  in  this  jurin 
diction,  has  been  enacted  to  that  effect. 

We  were  referred  to  the  cases  in  41  Iowa,  184,  City  of  Bur- 
lington  ;  and  State  vs.  Yellow  Jacket  Mining  Co.,  14  Ne- 
vada, 229,  as  holding  a  contrary  doctrine  ;  but  an  examina« 
tion  of  the  first  case  discloses  that  the  Iowa  statute  in  words 
provides  that  the  provisions  of  the  statute  of  limitations 
«hall  apply  to  all  actions  brought  by  or  against  all  bodies 
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corporate  or  politic,  except  where  otherwise  expressly  de- 
clared, and  the  court  held  the  municipality  was  within  this 
express  provision. 

In  Nevada,  the  statute  of  limitations  in  terms  is  declared 
to  apply  to  all  actions,  whether  brought  by  the  State  or 
individuals,  and  the  court,  says  the  maxim  nullum  iertvpu» 
occurrit  regi  has  not  been  in  force  within  that  State  since 
the  adoption  of  the  statute  in  question. 

In  some  of  the  other  States  similar  provisions  are  in  forcer 
and  decisions  based  upon  them  have  been  carelessly  con- 
sidered as  aftecting  the  law  elsewhere.  Of  course  they  can 
have  no  effect  here,  except  as  an  evidence  that  in  the 
absence  of  such  a  provision,  the  statute  of  limitations  would 
not  have  extended  to  the  cases  included  within  the  special 
enactment. 

This  court,  by  its  decision  in  Baltimore  &  Ohio  Railroad 
Company  vs.  District  of  Columbia,  Sd  MacArthur,  122, 
has  recognized  the  binding  character  of  claims  for  taxes, 
notwithstanding  the  lapse  of  time.  In  that  case  the  rail- 
road  company  sought  to  enjoin  the  District  from  the  sale  of 
its  property  for  twenty  years  arrearages  of  taxes.  The  com- 
pany had  refused  to  pay  since  1858,  (twenty-two  year& 
back),  when  an  injunction  had  issued  restraining  a  sale 
by  a  collector  for  taxes  then  claimed  to  be  due,  and  the 
subsequent  acquiescence  upon  the  part  of  the  city  was 
relied  upon  as  a  forfeiture  "by  waiver,  laches,  or  lapse 
of  time."  This  court  overruled  the  other  grounds  of  exemp- 
tion presented  by  the  company,  and  say,  "  in  regard  to  the 
length  of  time  for  which  the  company  should  be  held  liable, 
we  are  of  opinion  that  such  liability  I'eaches  back  for  a 
period  of  twenty  years  from  the  institution  of  the  present 
suit.  It  is  a  liability  created  by  statute,  and  nothing  short 
of  a  lapse  of  time  sufficient  to  raise  the  presumption  oi  pay- 
ment, will  exonerate  the  property  from  its  liability,  and 
that  period  is  twenty  years." 

It  cannot  be  doubted  that  the  statute,  as  pleaded  in  this 
case,  would  be  no  reply  to  an  action  brought  by  the  District 
on  such  a  claim  for  taxes  asserted  against  the  property  of  a 
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land  owner^  in  the  absence  of  a  statute  declaring  that  limi- 
tations should  be  a  bar. 

Nor  can  it  be  doubted  that  the  law  would  be  the  same  if 
the  claim  sought  to  be  enforced,  instead  of  being  an  ordi- 
nary tax,  were  an  assessment  for  paving  against  the  property 
of  a  citizen. 

In  Magee  vs.  Com.,  use  City  of  Pittsburg,  46  Penn.,  858, 
which  was  an  action  by  the  city  to  recover  the  amount  of 
an  assessment  against  the  defendant  for  his  share  of  the  cost 
of  certain  paving  paid  by  the  city,  the  defendant  prayed  an 
instruction  that  if  the  paving  for  which  the  claim  was  filed  was 
paid  by  the  city  more  than  six  years  before  the  assessment  was 
made,  the  claim  of  the  city  was  barred  by  the  statute  of 
limitations.  The  court  refused  the  prayer,  and  this  ruling 
was  sustained  by  the  appellate  court,  which  says:  ^^  The  stat- 
ute of  limitations  has  no  application  to  assessments  under 
the  acts,  and  the  objection  is  grounded  upon  a  misapprehen- 
sion of  the  powers  of  the  legislature." 

In  the  present  case  there  has  been  no  regular  assessment 
against  these  companies.  But  the  obligation  imposed  upon 
them  by  law,  and  which  they  have  assumed  by  their  accept- 
ance of  the  charters,  is  to  perform  their  contract  duty  with 
respect  to  the  public  streets  without  any  such  assessment  or 
levy  as  might  be  required  in  the  case  of  holders  of  property 
abutting  on  the  streets  improved  by  the  District.  They 
have  bound  themselves,  as  part  of  the  consideration  for  their 
franchise,  to  pave  the  designated  parts  of  the  streets  for 
themselves^  and  any  previous  assessment  by  the  District 
would  be  an  idle  and  senseless  ceremony.  They  knew  ex- 
actly how  much  they  were  required  to  pave,  and  that  they 
were  to  pay  for  it ;  and  they  had  nothing  to  do  except  to 
perform  the  work  "  without  expense  to  the  United  States  or 
the  District  of  Columbia."  The  assessment  could  have  told 
them  nothing  not  already  known  to  them;  and  the  District  of 
Columbia  could  not  have  made  the  assessment,  if  required 
to  do  so,  without  obtaining  the  information  from  the  com- 
pany. 

These  companies,  therefore,  occupy,  as  to  this  statutory 
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duty,  the  same  position  with  respect  to  the  statute  of  limi- 
tations, that  they  would  hold  if  the  amount  chargeable 
against  them  for  paving  had  been  made  the  subject  of  a 
regular  assessment,  which  they  refused  to  pay,  and  for  the 
recovery  of  which  this  action  was  brought.  For  those 
reasons,  we  are  of  the  opinion  that  the  claim  as  presented 
is  not  obnoxious  to  the  plea  of  the  statute  of  limitations, 
and  we  decide  the  demurrer  is  well  taken  to  the  second  and 
third  pleas  of  the  defendant. 

Fourth.  Under  the  demurrer,  we  are  forced  to  examine 
the  entire  case ;  and  a  large  part  of  the  argument  has  been 
addressed  to  the  question  whether  under  the  charters  and 
other  statutes  there  exists  in  favor  of  the  plaintiffs  a 
liability  on  the  part  of  the  defendant  to  perform  the  work 
described  in  the  declaration. 

1.  It  is  contended  on  behalf  of  the  defendants  that  the 
companies  are  not  liable  for  entirely  new  pavements  and 
changes  in  the  grades  ;  and  we  are  referred  to  the  case  of 
Chicago  vs.  Sheldon,  9  "Wall.,  50,  in  support  of  this  position. 
The  decision  there  was  based  upon  the  special  circumstances 
of  the  case.  The  city  ordinance  expressly  limited  the  liability 
of  the  railroad  company  in  undoubted  terms  to  keeping  the 
track,  &c.,  "  in  good  repair  and  condition,"  and  the  court 
reasonably  decided  that  the  company  could  not  be  held 
liable  for  curbing,  grading  and  paving  the  streets,  with  an 
entirely  new  pavement  in  the  face  of  a  contrary  stipulation. 

But  the  language  is  widely  different  here.  The  com- 
panies, by  the  4th  section,  are  bound  to  keep  the  tracks, 
&c.,  at  all  times,  well  paved  and  in  good  order.*^  By  section 
6,  of  the  charter  of  17th  May,  1862,  the  Washington  & 
Georgetown  Railway,  and  section  5,  of  the  charter  of  the 
Metropolitan  Road,  July  1, 1864,  it  is  enacted,  "That  noth- 
ing in  this  act  shall  prevent  the  Government,  at  any  time, 
from  altering  the  grades  or  otherwise  improving  all  avenues  or 
streets  occupied  by  said  roads  ;  or  the  respective  cities  from 
so  altering  or  improving  such  streets  or  avenues,  and  the 
sewerage  thereof,  as  may  be  under  their  respective  authority 
and  control ;  and  in  such  event  it  shall  be  the  duty  of  such  com- 
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pony  to  change  their  said  railroad  so  as  to  conform  to  such  grade 
or  pavement.^^ 

By  section  20,  of  the  charter  of  the  Metropolitan  Road,  it  is 
further  enacted,  that  the  said  railroad  company  shall  keep  in 
good  repair,  &c.,  the  flagstones  or  cross-walks  leading  to,  apon 
or  over  their  tracks  at  the  crossings  of  the  streets,  "  and  shall 
further,  whenever  necessary  to  render  such  crossings  dry 
and  convenient,  raise  or  elevate  the  same  sufficiently  for 
that  purpose,  and  shall  adjust  the  adjoining  pavement  so  as 
to  make  it  convenient  for  carriages  to  pass  said  crossings." 

And  in  both  charters  it  was  provided  "  that  the  use  and 
maintenance  of  the  said  roads  shall  be  subject  to  the  munici- 
pal regulations  of  the  cities  of  Washington  and  Georgetown 
within  their  several  corporate  limits." 

"Without  pausing  to  examine  the  effect  of  the  act  of  June 
20,  1874,  and  other  statutes  on  the  subject,  we  entertain  no 
doubt  that  these  companies  were  bound  by  their  charters 
not  only  to  pave  once  the  designated  portions  of  the  streets^ 
but  to  repair  the  paving  and  to  change  the  grade  and  lay 
new  pavements  within  the  prescribed  limits  whenever  the 
municipality,  in  its  discretion,  should  see  proper  to  make 
changes  in  the  streets,  rendering  such  work  proper  to  be 
done  on  the  part  of  the  companies. 

The  reported  cases  fully  sustain  such  a  construction.  In 
Pittsburgh  and  Birmingham  R.  R.  Co.  vs.  Borough  of  Bir- 
mingham, 51  Penn.,  41,  the  charter  required  the  previous 
assent  of  the  borough  by  ordinance  before  the  railroad  could 
occupy  its  streets,  and  declared  that  the  company  "  shall 
keep  so  much  of  the  streets  of  the  city  and  borough  as  may 
be  used  and  occupied  by  them  in  perpetual  good  repair  at  the 
proper  expense  and  charge  of  the  said  company." 

The  ordinance  of  the  borough  agreeing  that  the  company 
should  occupy  the  streets,  declared  that  ^^  said  R.  R.  Co.,  in 
addition  to  other  requirements  of  their  charter  shall  keep 
Carson  street  in  perpettial  good  order  and  repair j  from  curb  to 
curb  its  whole  length]  from  the  time  of  accepting  this  ordi- 
nance." 
,  These  additional  requirements  were  held  by  the  court  of 
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appeals  of  Pennsylvania  to  be  binding  upon  the  conipany, 
although  onerous  and  inconsistent  with  those  prescribed  by 
the  charter,  which  gave  no  authority  to  the  borough  to  add 
any  further  conditions,  but  merely  requires  its  previous  as- 
sent before  the  railroad  could  occupy  the  streets. 

But  in  the  present  case  Congress  distinctly  required,  and 
the  companies  as  distinctly  agreed,  that  the  use  and  main- 
tenance of  the  road  should  be  subject  to  the  municipal  regu- 
lations, which  required  the  renewal  of  the  pavement  and 
change  of  the  grades  to  conform  to  the  changes  in  the  other 
part  of  the  street. 

2d.  Can  an  action  be  maintained  at  law  to  recover  back 
what  the  District  has  been  compelled  to  pay  on  the  default 
of  the  companies  to  perform  the  work  described  in  the  de- 
claration ? 

Assuming  the  obligation  to  be  in  force,  it  would  seem  too 
plain  for  argument  that  a  right  of  action  in  some  form  must 
exist.  For  we  can  scarcely  regard  as  serious  the  contention 
of  counsel  for  the  roads  that  the  only  available  remedy  in 
the  case  of  default  would  be  an  application  for  a  mandamus 
to  compel  the  company  to  do  the  work  ;  or  the  suing  out  of 
a  scire  facias  to  deprive  them  of  their  charters  for  neglect 
of  their  charter  obligations. 

A  municipality  that  would  leave  the  track  of  a  railroad 
company  refusing  to  comply  with  a  required  change  of  grade 
at  a  dangerous  elevation  or  depression,  while  it  was  following 
an  action  of  mandamus  through  the  difierent  courts  on  ap- 
peal, instead  of  at  once  performing  its  plain  duty  of  making 
the  requisite  changes  to  insure  the  public  safety,  would  de- 
serve a  punishment  more  severe  than  the  inevitable  public 
censure.  It  would  have  no  option  in  such  a  case  but  would 
be  forced  to  perform  the  omitted  work.  That  the  negligent 
party  should  be  made  to  repay  the  expense  would  be  only  a 
scant  measure  of  justice. 

We  will  refer  to  a  few  cases  in  support  of  of  the  right  of 
action  under  such  circumstances. 

In  45  Penna.,  187,  Town  of  Phceuixville  v.  Phcenixville 
Iron  Co.,  an  action  was  brought  by  the  town  to  recover  from 
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the  company  the  amount  it  had  expended  for  the  repair  of 
a  bridge  crossed  by  the  defendant's  railroad  and  also  by  foot 
passengers,  which  had  been  built  at  joint  expense,  but  which 
the  defendant  refused  to  repair.  Judge  Strong,  speaking  for 
the  court  which  sustained  the  town's  right  to  recover,  notices 
that  the  defendant's  charter  authorized  them  to  construct  the 
bridge  and  cross  it  with  their  railroad,  but  says  nothing  of 
repairs  ;  but  he  adds  :  "  It  is  a  fair  presumption  the  legisla- 
ture never  intended  to  give  away  public  rights  or  to  impose 
burdens  upon  any  local  community  without  compensation. 
This  is  a  continuing  obligation  upon  the  company  to  keep  up 
the  bridge." 

In  Penn.  R.  R.  Co.  vs.  Duquesne  Borough,  46  Penna.,  224, 
the  town  brought  an  action  to  recover  back  the  sum  it  had 
expended  in  rebuilding  a  bridge  across  a  canal  which  had 
been  taken  by  the  railroad  company  under  authority  of  a 
law  of  the  State,  which  declares  the  company  should  receive 
this  and  the  other  public  works,  subject  to  existing  contracts 
repecting  them.  The  canal  had  erected  the  bridge  origin- 
ally, and  it  was  insisted  that  the  railroad,  as  its  successor, 
was  bound  to  repair  and  rebuild  it. 

The  court  held  the  action  could  be  maintained,  and  in  their 
opinion  used  this  language :  "  whenever  any  person  or  cor- 
poration is  bound  to  repair  a  public  highway  and  refuses  to 
do  so,  when  necessary,  on  notice  by  the  proper  officers, 
having  the  general  oversight  thereof,  those  officers  may  re- 
pair it  and  recover  the  proper  expense  thereof  in  an  action 
of  assumpsit  founded  on  the  duty." 

A  case  very  much  like  the  one  before  us  is  reported  in  44 
Wisconsin  Reports,  238,  City  of  Ocato  vs.  Chicago  and 
Northwestern  R.  R.  Co.  By  the  general  statutes  a  corpora- 
tion miaking  a  railroad  is  required  to  restore  any  street  it 
may  pass  through,  to  its  former  condition  and  thereafter 
maintain  the  same  in  sach  condition  against  any  effects 
thereafter  produced  by  the  railroad.  Nothing  is  said  in  the 
law  as  to  who  should  defray  the  cost  of  the  repairs,  nor  of 
any  action  to  recover  their  cost.  The  defendant  after  con- 
structing its  road  through  the  city,  though  requested  by  the 
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authorities^  neglected  to  restore  the  streets  and  sidewalks 
to  their  former  condition.  The  common  council,  which 
under  the  charter  had  full  authority  over  the  streets,  pro- 
cured the  necessary  repairs  to  be  made  and  the  city  paid  for 
them,  and  it  was  held  it  could  recover  from  the  raiboad  com- 
pany all  reasonable  expenses  so  incurred. 

3d.  The  remaining  question  relates  to  the  form  of  the 
declaration,  which  we  must  examine  under  the  demurrer  to 
the  plea. 

There  seemed  to  exist  some  uncertainty  in  the  minds  of 
the  counsel  as  to  the  precise  nature  of  the  declaration.  The 
first  plea  of  the  defendant,  which  is  nil  debet,  seems  to  have 
assumed  the  action  to  be  debij  to  which  that  plea  is  the  gen- 
eral issue,  while  it  is  not  applicable  to  an  action  of  assump- 
sit or  on  the  case.  It  is  also  laid  down  that  nil  debet  is 
almost  the  only  plea  used  in  debt  on  statuieSy  whether  qui 
tarn  or  otherwise.    2  Evans'  Harris,  94. 

We  think  a  recovery  in  the  present  case  should  be  sought 
in  an  action  of  assumpsit  founded  upon  the  statutory  obli- 
gations of  the  charter. 

This  form  of  action  seems  more  appropriate  than  debt, 
because  the  latter  lies  for  a  sura  certain,  whereas  the  recov- 
ery here  should  be  for  such  reasonable  sum,  to  be  ascertained 
by  a  jury,  as  the  work  done  was  really  worth.  Although  the 
companies  are  alleged  to  have  neglected  to  perform  their 
duty  in  the  premises,  this  would  not  authorize  a  recovery 
against  them  for  the  actual  sum  paid  by  the  District,  if  the 
jury  should  think  this  was  an  extravagant  amount,  which 
the  officers  recklessly  expended  in  the  work,  without  refer- 
ence to  its  true  value.  As  in  the  case  cited  from  44  Wis- 
consin, the  recovery  should  be  limited  to  reasonable  expenses 
incurred  by  the  city.  The  jury  in  that  case  rejected  one  of 
the  items  of  the  account  claimed  by  the  city  as  not  a  proper 
charge  against  the  said  railroad  company  under  the  circum- 
stances. 

The  case  in  46  Penna.,  was  in  assumpsit  founded  on  the 
duty  arising  out  of  the  statutory  obligation  of  the  railroad 
company  to  keep  up  the  canal  bridge. 
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In  Ott  vs.  Chapline,  8  H.  &  McH.,  823,  an  action  of 
assumpsit  was  sustained,  brought  by  a  collector,  who  having 
taxes  to  collect  from  the  defendant  omitted  to  levy  them, 
and  having  paid  the  amount  over  to  the  public  brought  his 
action  for  money  paid  at  the  defendant's  request. 

In  the  same  volume,  at  page  4,  is  to  be  found  the  very 
instructive  case  of  Gash  vs.  Taylor.  The  plaintiiF,  the  sheriff 
of  Harford  county,  had  paid  into  the  State  treasury,  in  settling 
his  accounts,  the  amount  of  the  treble  tax  required  to  be  paid 
by  the  defendant  as  a  non -juror  for  the  years  1777-78-79  ; 
and  in  1790  he  brought  an  action  of  assumpsit  in  the  general 
court  to  recover  back  the  amount  thus  paid.  The  defendant 
asked  an  instruction  that  there  could  be  no  recovery,  not- 
withstanding the  payment,  unless  it  was  shown  that  the 
payment  was  at  the  instance  and  request  of  the  defendant* 
This  prayer  was  refused  by  the  court,  and  the  plaintiff 
recovered. 

It  is  worthy  of  remark  here,  that  although  the  claim  in 
that  case  was  long  out  of  date  and  based  upon  a  claim  of 
treble  taxes  created  by  a  law  made  only  for  the  exigency  of 
the  war,  long  since  closed,  the  plea  of  the  statute  of  limita- 
tions was  not  interposed. 

In  Mayor,  &c.,  of  Baltimore  vs.  Howard,  6  H.  &  J.,  883> 
the  city  brought  assumpsit  to  recover  a  sum  of  money  due 
for  paving  taxes  imposed  by  the  city  on  the  defendant.  It 
•was  held,  the  action  would  lie,  whether  the  act  authorizing 
the  tax  gave  a  particular  remedy  or  none,  upon  the  principle 
that  where  a  law  gives  a  claim  to  one  against  another,  it 
raises  an  implied  assumpsit  or  legal  obligation  to  pay  ;  and 
that  where  a  remedy  by  distress  or  action  of  debt  is  plainly 
given,  it  is  only  cumulative,  and  does  not  take  away  the 
action  arising  by  implication,  on  the  legal  obligation  to  pay 
a  claim  created  by  law. 

So  in  Dugan  vs.  Margave,  1  Gill  k  Johnson,  499,  the  court 
sustained  the  right  to  recover  in  assumpsit  for  taxes  levied 
under  the  city  charter,  and  which  the  collector  had  lost  the 
right  to  collect  by  distress,  by  his  neglect  in  giving  the  notice 
required  by  law.    ^^  The  imposition  and  assessment  of  a  tax 
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by  the  Mayor,  &c.,  in  pursuance  of  the  charter,  creates  a  legal 
obligation  to  pay  such  tax,  on  which  the  law  raises  an  im- 
plied assumpsit  by  the  person  taxed." 

The  tax  in  this  case  was  levied  in  1817,  and  the  case  was 
tried  in  the  appellate  court.  It  was  argued  by  able  counsel 
for  the  defendant,  but  the  statute  was  not  pleaded. 

And  in  Clemens  vs.  Mayor,  &c.,  of  .Baltimore,  16  Md.,  259? 
it  was  held  that  a  claim  for  paving  taxes  assessed  under  a 
statute,  might  be  recovered  in  an  action  of  assumpsit. 

The  declaration  in  its  present  form,  must  be  held  to  be  in 
debt,  and  should  be  changed  to  assumpsit.  It  should  also 
charge  that  the  sums  paid  and  now  sought  to  be  recovered 
back  were  what  the  work  was  reasonably  worth ;  and  it 
should  set  forth  the  other  sections  of  the  charter  which 
require  the  companies  to  conform  their  track  to  the  grade 
of  the  street,  and  should  refer  to  the  provision  that  the  road 
shall  be  subject  to  the  municipal  regulations. 

Demurrers  of  plaintiff  to  defendants'  second  and  third 
pleas  sustained,  with  leave  to  the  plaintiff  to  amend  its 
declaration. 
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John  W.  Thompson 

vs. 

Alexander  B.  Shepherd. 

5  Decided  Janaary  18, 188S. 

i  The  Chief  Justiob  and  Justices  Haonbb  and  Jambs  sitting. 

1.  An  instrument  which  is  void  as  a  contract  may  be  used  as  evidence  of 
a  collateral  fact,  as,  for  example,  of  an  acknowledgment  of  a  subsist- 
ing indebtedness. 

2.  An  acknowledgment  of  indebtedness,  in  order  to  raise  an  implied 
promise  which  will  take  a  case  out  of  the  statute  of  limitations,  must 
be  made  in  such  form  or  under  such  circumstances  as  to  import  a 
willingness  to  pay;  but  such  wlUingness  need  not  be  expressed  in 
terms. 

3.  An  acknowledgment  of  indebtedness  is  not  defective  on  the  ground 
of  uncertainty  as  to  the  amount  due,  because  it  is  shown  to  have  ad- 
mitted too  large  an  indebtedness,  and  to  be  subject  to  reduction  on 
the  part  of  the  debtor. 

4.  A  case  stated  in  which  the  court  finds  a  sufficient  acknowledgment 
I  fof  indebtedness  to  prevent  the  bar  of  the  statute. 

The  Case  is  stated  in  the  opinion. 

Merrick  &  Morris  for  plaintiff. 

Wm.  F.  Mattingly  and  A.  O.  Bradley  for  defendant. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court : 

This  suit  was  brought  on  March  11, 1880.  In  the  first  and 
second  counts,  respectively,  of  his  declaration,  the  plaintiff 
sets  out  two  promissory  notes  given  by  the  defendant  to  the 
plaintiff  on  March  10, 1873  5  one  for  J7,000,  due  March  13, 
1875,  the  other  for  $8,000,  due  March  13, 1876  5  and  he  adds 
the  common  money  counts.  To  each  of  these  the  defendant 
pleads  that  the  alleged  cause  of  action  did  not  accrue  within 
three  years  before  this  suit. 

At  the  trial  the  plaintiff  offered  in  evidence  these  notes 
and  a  deed  of  Shepherd  and  wife,  of  the  same  date,  convey- 
ing to  William  Thompson  certain  real  estate  in  trust  to  se- 
cure the  payment  of  these  notes;  and  then  for  the  purpose 
of  showing  that,  within  three  years  before  this  suit  was 
brought,  the  defendant  had  acknowledged  the  notes  to  be  a 
subsisting  indebtedness  which  he  promised  to  pay,  he  offered 
in  evidence,  having  first  proved  its  execution  by  the  parties 
whose  names  are  attached  to  it,  the  following  writing : 
27 
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''In  consideration  of  the  indebtedness  described  in  the- 
deed  of  trust  to  William  Thompson,  trustee,  (further  desig- 
nating the  same  by  reference  to  the  land  records)  the  demand 
and  claim  of  A.  C.  Bradley,  to  the  use  of  A.  R.  Shepherd 
and  others,  against  the  United  States,  for  the  use  and  occu- 
pation of  the  premises  No.  915  E  street,  northwest,  and  all 
the  proceeds  thereof  and  the  moneys  derived  therefrom,  are 
hereby  pledged  and  made  applicable  to  the  payment  of  said 
indebtedness,  with  interest  thereon  at  the  rate  of  eight  per 
cent,  per  annum  until  paid.  And  it  is  hereby  covenanted 
and  agreed  that  any  draft  or  check  issued  in  payment  or 
part  payment  of  said  claim  shall  be  indorsed  and  delivered 
to  the  trustee  named  in  said  trust,  and  the  proceeds  thereof 
less  all  proper  costs  and  charges,  be  applied  to  the  payment 
of  the  said  indebtedness,  with  interest  as  aforesaid,  or  to  so 
much  thereof  as  the  sum  or  sums  of  money  so  received  is  or 
are  sufficient  to  pay.  Witness  our  hands  this  2l8t  day  of 
June,  1877."  Signed  A.  C.  Bradley  and  Alexander  R.  Shep- 
held.  To  this  was  subscribed  the  following :  *'  The  under- 
signed, trustees,  hereby  consent  and  concur  in  the  above 
assignment.  George  Taylor,  trustee,  Samuel  Cross,  trustee, 
Peter  F.  Bacon,  trustee."  This  paper  was  excluded  and  the 
plaintiff  took  exception. 

By  the  second  bill  of  exceptions,  which  incorporates  the 
first,  it  appears  that  a  deed  by  Shepherd  and  wife  to  Taylor 
and  Cross  and  Bacon,  conveying  all  of  Shepherd's  property,, 
except  his  interest  in  the  assets  of  A.  R.  Shepherd  &  Co.,  in 
trust  for  the  benefit  of  his  creditors,  was  offered  by  the  plain- 
tiff and  admitted  in  evidence,  and  that  the  above  paper  was 
again  offered  and  again  excluded,  whereupon  the  plaintiff 
took  exception.  This  deed  of  trust  explains  the  assent  of 
Taylor  and  the  other  trustees  to  the  so-called  assignment. 

It  is  claimed  on  the  part  of  the  defendant  that  the  ex- 
cluded paper  was  an  attempted  transfer  of  an  interest  in  a 
claim  against  the  United  States,  and  was,  therefore,  void  by 
the  operation  of  section  3477  of  the  Revised  Statutes ;  and 
that,  being  void  as  a  transfer,  it  could  not  be  offered  as  a 
paper  containing  an  acknowledgment  of  a  subsisting  indebt- 
edness. 
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Without  examining  the  question  whether  it  falls  within 
the  ruling  of  Spofford  vs.  Kirk,  97  U.  8.,  484,  and  Goodman 
vs.  Niblack,  102  U.  S.,  556,  we  shall  consider  whether,  if  ad- 
mitted to  be  void,  so  far  as  it  is  a  transfer  of  an  interest  in 
a  claim  against  the  United  States,  it  is  therefore  inadmis- 
sible as  evidence  of  an  acknowledgment  of  indebtedness  and 
of  a  promise  to  pay  that  indebtedness. 

The  defendant's  position  is  that,  even  if  the  language  of 
this  paper  would  be  construed  as  such  an  acknowledgment 
and  promise,  if  found  in  an  instrument  which  was  valid  in 
all  respects,  it  can  have  no  such  force  when  coupled  with  an 
invalid  transfer  of  an  interest  in  a  claim  against  the  United 
States.  We  have  found  no  foundation  for  such  a  proposition. 
If  the  acknowledgment  and  promise  can  be  gathered  from 
the  instrument  and  are  not  made  dependent  upon  the  pro- 
visions relating  to  the  transfer,  there  is  no  reason  why  the 
paper  may  not  be  used  as  evidence  of  these  facts,  notwith- 
standing the  law  forbids  it  to  be  enforced  as  a  contract  for 
some  other  purpose.  Starkie,  (Ev.,  Vol.  2,  p,  1383),  says: 
"  An  unstamped  contract,  containing  directions  to  an  agent,, 
is  evidence  to  prove  those  directions.  And  although  an  in- 
strument be  inadmissible  as  evidence  for  want  of  a  stamp^ 
yet  the  court  may  look  at  it  for  collateral  purposes.'*  After 
some  conflict  of  decisions  in  England,  this  principle  may  be 
said  to  have  been  settled  by  the  case  of  Evans  vs.  Crothers^ 
1  De  Gex,  M.  &  G.,  572.  If  this  course  is  allowable  under 
a  statute  which  aims  to  derive  revenue  from  evidence,  it 
certainly  must  be  proper  under  a  law  which  has  no  special 
bearing  on  evidence  and  only  seeks  to  suppress  the  particular 
evil  of  certain  embarrassing  transfers.  As  the  Supreme  Court 
intimated  in  Goodman  vs,  Niblack,  the  operation  of  this 
statute  is  not  to  be  carried  beyond  the  evils  to  be  remedied; 
and  the  operation  here  insisted  upon  would,  after  defeat- 
ing the  transfer,  add  an  actual  penalty  for  attempting  it,  by 
impairing  private  rights  in  which  the  Government  is  not 
interested,  and  even  by  defeating  the  observance  of  moral 
obligations.  The  public  interest  can  be  protected  without 
this  private  mischief. 
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As  we  do  not  think  this  objection  is  tenable,  we  proceed 
to  consider  whether  the  paper  in  question  actually  contains 
a  substantive  acknowledgment  and  promise  to  pay.  To  this 
question  certain  tests  must  be  applied. 

The  Supreme  Court  of  the  United  States  has  several  times 
considered  what  kind  of  acknowledgment  will  take  a  case 
out  of  the  statute  of  limitations.  In  Clementson  vs.  Williams, 
8  Or.,  72,  the  Chief-Justice,  delivering  the  opinion  of  the 
court,  said :  "  This  acknowledgment  goes  to  the  original  jus- 
tice of  the  account.  But  this  is  not  enough.  *  *  *  It 
is  not  sufficient  to  take  the  case  out  of  the  act  that  the  claim 
should  be  proved  or  acknowledged  to  have  been  originally 
just ;  the  acknowledgment  must  go  to  the  fact  that  it  is 
etill  due."  In  Wetzell  vs.  Bussard,  11  Wh.,  809,  the  court 
held  that  "  an  acknowledgment  which  will  revive  the  orig- 
inal cause  of  action  must  be  unqualified  and  unconditional. 
It  must  show  positively  that  the  debt  is  due,  in  whole  or  in 
part.  If  it  be  connected  with  circumstances  which  in  any 
way  affect  the  claim,  or  if  it  be  conditional,  it  may  amount 
to  a  new  assumpsity  for  which  the  old  debt  is  a  sufficient  con- 
sideration ;  or  if  it  be  construed  to  revive  the  original  debt, 
that  revival  is  conditional ;  and  the  performance  of  the  con- 
dition, or  a  readiness  to  perform  it,  must  be  shown." 

After  stating  these  decisions,  Mr.  Justice  Story,  delivering 
the  opinion  of  the  court  in  Bell  vs.  Morrison,  1  Peters,  851 
(862),  said: 

^'We  adhere  to  the  doctrine  thus  stated,  and  think 
it  the  only  exposition  of  the  statute  which  is  consistent 
with  its  true  object  and  import.  If  the  bar  is  sought  to  be 
removed  by  the  proof  of  a  new  promise,  that  promise,  as  a 
new  cause  of  action,  ought  to  be  proved  in  a  clear  and  ex- 
plicit manner,  and  be  in  its  terms  unequivocal  and  determi- 
nate ;  and  if  any  conditions  are  annexed,  they  ought  to  be 
shown  to  be  performed. 

"  If  there  be  no  express  promise,  but  a  promise  is  to  be 
raised  by  implication  of  law  from  the  acknowledgment  of 
the  party,  such  acknowledgment  ought  to  contain  an  unqual- 
ified and  direct  admission  of  a  previous,  subsisting  debt, 
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-^hich  the  party  is  liable  and  willing  to  pay.  If  there  be 
accompanyiHg  circumstances  which  repel  the  presumption  of  a 
promise  or  intention  to  pay,  if  the  expressions  be  equivocal^ 
vague  and  indeterminate,  leading  to  no  certain  conclusion ^ 
but  at  best  to  probable  inferences,  which  may  affect  different 
minds  in  different  ways,  we  think  they  ought  not  to  go  to  a 
jury  as  evidence  of  a  new  promise  to  revive  the  cause  of 
action." 

Finally,  in  Moore  vs.  Bank  of  Columbia,  6  Peters,  86, 
(93),  Mr.  Justice  Thompson,  delivering  the  opinion  of  the 
court,  said : 

"  The  principle  clearly  to  be  deduced  from  these  cases  is^ 
that,  in  addition  to  the  admission  of  a  present  subsisting 
debt,  there  must  be  either  an  express  promise  to  pay,  or 
circumstances  from  which  an  implied  promise  may  fairly  be 
presumed." 

Notwithstanding  these  repeated  explanations  of  the  stat- 
ute, it  must  be  admitted  that  the  explanations  themselves 
are  expressed  in  terms  which  excuse  the  difference  of  counsel 
as  to  their  precise  meaning.  We  have,  therefore,  to  state 
our  own  interpretation  of  Mr.  Justice  Story's  words.  We 
hold  that  the  rule,  as  laid  down  by  him,  does  not  require 
that  willingness  to  pay  should  be  expressed  in  terms  in  addi- 
tion to  the  acknowledgment.  It  is  sufficient  that  the  form  of 
the  acknowledgment,  or  the  circumstances  surrounding  it, 
indicate  that  the  acknowledgment  meant  that  the  party  was 
willing  to  pay.  When  this  is  indicated  by  either  of  these 
means,  the  law  will  imply  a  promise  to  act  upon  that  willing- 
ness. If,  by  either  of  these  means,  an  unwillingness  to  pay 
ie  conveyed,  the  law  certainly  will  not  imply  a  promise. 

We  think  the  paper  before  us  contains  an  acknowledgment 
which,  taken  by  itself  and  as  a  matter  of  interpretation, 
satisfies  this  rule.  It  speaks  of  the  indebtedness  described 
in  the  deed  of  trust  to  William  Thompson,  which  was  in 
evidence,  as  constituting  the  consideration  for  the  particular 
promises  and  the  pledge  which  follow.  Next  it  proposes 
that  this  indebtedness  shall  carry  interest  at  the  rate  of  8 
per  cent,  per  annum  "until  paid  ;"  thus  extending  that  rate 
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beyond  the  time  provided  by  the  notee.  Barely  raoh  Un^ 
guage  oaqnot  be  said  to  lack  any  element  of  an  acknowledge 
ment  tbat  the  original  indebtedness  still  subsisted.  A 
consideration  must  be  something  which  has  present  vitality 
and  foroe ;  and  a  once  existing  indebtedness  cannot  be  de* 
scribed  as  a  consideration,  even  though  the  promise  based  on 
it  be  void,  without  involving  a  declaration  that  it  still  sub- 
sists as  an  indebtedness,  and  that  it  is  one  which  the  party 
is  willing  to  observe.  But  something  more  appears  in  this 
paper.  It  provides  that  interest  upon  this  indebtedness,  at 
a  certain  rate,  shall  run  until  the  indebtedness  is  paid.  This 
provision  not  merely  imports,  it  expresses  a  willingness  to 
pay.  We  have  no  doubt,  then,  that  the  language  of  this 
paper,  considered  as  a  matter  of  interpretation,  contains  an 
acknowledgment  that  the  original  indebtedness  described  in 
the  deed  of  trust  to  William  Thompson  is  a  still  subsisting 
indebtedness  which  the  party  is  liable  and  willing  to  pay> 
and  that  from  such  an  acknowledgment  the  law  must  imply 
a  promise  to  pay. 

But  it  is  argued  on  the  part  of  the  defendant,  in  view  of 
what  was  said  in  Bell  vs.  Morrison  in  reference  to  the  effect  of 
circumstances  to  repel  an  inference  of  intention  to  pay  the 
debt,  that  there  are  in  this  case  circamstances  which  control 
the  meaning  of  the  words  of  this  paper  and  explain  its  inten- 
tion ;  and  that  these  circumstances  repel  the  inference  that 
defendant  was  willing  and  intended  to  pay  his  indebtedness 
generally.  The  fact  that  he  had  conveyed  all  his  property, 
except  his  interest  in  a  certain  partnership,  in  trust  for  the 
benefit  of  his  creditors,  and  tbat  he  had  reserved  a  right  to 
control  and  apply  that  property  to  the  settlement  of  his  debts 
-r-a  provision  said  to  be  referred  to  by  the  act  of  the  trustees 
in  assenting  to  the  proposed  application  of  the  claim  against 
the  United  States — has  been  pointed  out  as  a  circumstance 
which  shows  that,  in  making  this  paper,  the  defendant  in- 
tended only  to  exercise  this  reserved  power  to  a]^lj/  his 
pri^perty. 

It  is  insisted  that  this  so-called  assignment  wai^  PMdQ  in 
execution  of  that  deed  of  trust,  and  that  thereforci  itp  in^ 


'tendments  must  be  drawn  fpom  and  Umited  by  the  purposes 
of  the  deed  of  trust.  It  is  argued  tbat  when  thus  oonsidered^ 
the  acknowledgment  found  in  this  paper  cannot  be  held  to 
import  a  willingness  to  pay  generally,  but  must  be  held  to 
import  merely  a  willingness  to  apply  property,  in  pursuance 
of  the  power  reserved  in  the  trust;  and  that  an  acknowledg- 
ment and  willingness  thus  limited  affect  the  implication  of 
promise ;  in  other  words,  that  the  only  promise  which  tl^3 
law  can  imply  from  such  elements  is  a  promise  to  apply 
property  in  the  manner  provided  by  the  trust,  not  a  prom- 
ise to  pay  the  debt  generally.  We  have  not  failed  to  give 
serious  attention  to  this  ingenious  and  very  acute  propo- 
sition ;  but  we  think  that,  in  appealing  to  the  effect  of 
repelling  circumstances,  counsel  have  omitted  to  observe  that 
two  other  circumstances  must  be  taken  into  the  account. 
This  paper  provides,  as  we  have  already  pointed  out,  that  in- 
terest at  an  increased  rate  is  to  be  reckoned  on  the  debt. 
!N'ow  such  an  addition  to  the  principal  debt  would  be  utterly 
unmeanining  and  even  absurd,  if  the  intention  was  merely 
to  apply  certain  property  in  pursuance  of  the  power  reserved 
in  the  deed  of  trust,  when  it  was  understood  that  the  prop? 
erty  so  to  be  applied  would  not  even  pay  the  principal 
debt  without  interest.  It  was  to  an  account  thus  made  up 
that  payment  was  to  be  applied  ;  and,  according  to  the  ordi- 
nary rule,  it  would  be  applied  first  to  the  extinguishment  of 
interest  and  then  to  the  principal  debt.  Now,  such  a  method 
of  payment  and  application  is  precisely  what  happens  when 
payment  is  made  on  an  interest-bearing  debt  which  is  not 
within  the  statute  of  limitations,  and  that  fact  indicates  that 
the  defendant  intended  to  put  the  transaction  upon  the 
footing,  in  all  respects,  of  a  payment  upon  an  indebtedness 
uot  affected  by  the  statute  of  limitations,  but  subsisting  and 
ta  be  paid  like  any  other  debt.  Why  a  method  of  treating 
the  debt  which  involved  rests  for  interest,  and  the  running 
pf  interest  until  final  pigment,  should  be  adopted  without 
intending  its  usual  consequences  and  implicatiops,  we  ave 
-unahW  to  peroeive.  The  other  circumstance  is,  that  tU^  in-r 
-^abtedness  was  fully  8eoared>as  we  most  suppose,  by  th§ 
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deed  of  trust  to  William  Thompson,  under  which  the  plain- 
tiff had  power  to  compel  a  sale  and  to  enforce  full  payment. 
This  circumstance  against  whicb>,as.  there  is  evidence  to 
show,  the  defendant  was  anxious  to  provide,  furnishes  a 
reason  for  inferring  that  he  acted  upo^ja  willingness  tb  pay 
the  debt  generally  ;  and  for  construing  this  proposed  applica- 
tion of  property,  not  as  a  mere  application  of  trust  property^ 
in  accordance  with  a  power  reserved  in  the  trust,  but  as  a 
step  toward  the  payment  of  his  indebtedness  generally  ;  a 
step  which  he  was  the  more  willing  to  take  because  it  would 
save  from  sacrifice  the  property  which  had  been  conveyed  to 
secure  that  debt. 

There  remains  to  be  considered  one  more  objection  to  the 
acknowledgment  contained  in  this  paper.  It  is  alleged  that 
the  notes  described  in  the  deed  of  trust,  to  which  it  refers, 
were  at  that  time  subject  to  credits ;  that  the  balance  due 
was,  as  a  matter  of  fact,  unascertained,  and  that  therefore 
the  acknowledgment  was  only  ati  admission  of  some  indebt- 
edness, not  of  any  particular  indebtedness.  It  is  claimed,  on 
the  authority  of  Bell  vs.  Morrison,  that  for  that  reason  the 
acknowledgment  was  insufficient  to  take  the  case  out  of  the 
statute  of  limitations. 

In  that  case  Mr.  Justice  Story  said :  "The  evidence  is  clear  of 
the  admission  of  an  unsettled  account,  as  well  from  the  letters  of 
Butler,  as  the  conversation  of  Morrison.  The  latter  acknowl- 
edged that  the  partnership  "  was  owing  "  the  plaintiff ;  but 
as  he  had  not  the  books,  he  could  not  settle  with  him.  If 
this  evidence  stood  alone,  it  would  be  too  loose  to  entitle 
the  plaintiff  to  recover  anything.  It  is  indispensible  for  the 
plaintif  to  go  further,  and  to  establish,  by  independent  evi- 
dence, the  extent  of  the  balance  due  him,  before  there  can 
arise  any  promise  to  pay  it  as  a  subsisting  debt.  The  acknowl- 
edgment of  the  party,  then,  does  not  constitute  the  sole 
ground  of  the  new  implied  promise  ;  but  it  requires  other 
extrinsic  aid  before  it  can  possess  legal  certainty.  Now,  if 
this  be  so,  does  it  not  let  in  the  whole  mischief  intended  to 
be  guard-ed  against  by  the  statute?  Does  it  not  enable  the 
party  to  bring  forward  stale  demands  after  a  lapse  of  time^ 
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when  the  proper  evidence  of  the  real  state  of  the  transac- 
tion cannot  be  produced?  Does  it  not  tend  to  encourage 
perjury^  by  removing  the  bar  upon  slight  acknowledgments 
of  an  indeterminate  nature?  Can  an  admission  that  some- 
thing is  due,  or  some  balance  owing,  be  justly  construed  into 
a  promise  to  pay  any  debt  or  balance  which  the  party  may 
dissert  or  prove  before  a  jury?" 

It  is  here  pointed  out  that  the  implication  of  a  new 
promise  by  Morrison  would  have  to  rest,  not  upon  anything 
admitted  by  him,  or  upon  proof  of  anything  to  explain  what 
his  admission  meant,  but  upon  proof  added  to  and  wholly  inde- 
pendent of  his  admission.  But  no  such  feature  appears  in  the 
present  case.  The  plaintiff  in  this  case  is  not  put  to  the 
necessity  to  piece  out  or  add  to  the  defendant's  acknowledg- 
ment that  the  indebtedness  consists  of  the  three  notes  des- 
cribed in  the  deed  to  "William  Thompson,  by  proving  that 
less  is  due,  and  just  how  much  less.  That  proof  is  no  part 
of  plaintiff^s  case  ;  it  is  matter  of  defense.  An  acknowledg- 
ment of  too  much  is  not  vague  and  uncertain  in  itself ;  nor 
is  it  rendered  uncertain  when  the  defendant  shows  in  his 
defense  that  he  had  acknowledged  too  much,  and  that  he  is 
entitled  to  credits.  If  the  acknowledgment  in  Bell  vs.  Mor- 
rison, instead  of  being  an  admission  that  there  was  an  un- 
settled account,  and  that  something  was  due  on  it,  had  been 
in  this  form:  "  I  acknowledge  that  the  account  as  it  appears 
on  your  books  is  a  still  subsisting  indebtedness,"  it  is  plain 
that  the  Supreme  Court  would  not  have  held  that  it  could 
not  support  an  implied  promise,  because  it  appeared  on  the 
trial  that  Morrison  was  entitled  to  credits  not  mentioned  in 
those  books.  The  promise  would  have  been  held  to  be  defi- 
nite and  certain,  but  not  binding  to  the  full  amount  acknowl- 
edged. We  hold,  then,  that  this  objection  of  uncertainty  in 
the  acknowledgment  is  not  tenable. 

As  we  are  of  the  opinion  that  a  sufficient  acknowledgment 
of  a  subsisting  indebtedness  is  disclosed  by  the  paper  which 
was  excluded  at  the  trial,  and  that  this  acknowledgment  waa 
not  made  dependent  upon  the  provisions  of  that  paper  re- 
lating to  the  claim  against  the  United  States,  but  may  be 
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regarded  as  substantive,  we  have  not  deemed  it  ueeassary  to 
consider  whether  the  proposed  transaction  falls  within  the 
operation  of  section  8477  of  the  Revised  Statutes,  and  is 
void  as  a  transfer  of  an  interest  in  a  claim  against  ths 
United  States.  It  is  unnecessary  to  consider  this  question, 
unless  the  admission  of  th^^knowledgment  in  evidence 
amounts  to  a  substantial  oft^^nuent  of  the  whole  instru- 
dent,  and  we  think  that  nc^^  result  is  involved. 

For  these  reasons  we  are  of  flnion  that  the  paper  offered 
by  the  plaintiff  tended  to  prove  an  acknowledgment  that 
the  debt  sued  on  was  a  subsisting  debt,  from  which  the  law 
would  imply  a  promise  to  pay  it ;  and  that  it  was  error  to 
exclude  such  evidence. 

Judgment  below  is  accordingly  reversed. 


♦ 


Richard  T.  Merrick  and  Thomas  J.  Durant 

vs. 

Db  Witt  C.  Giddinqs. 

At  Law.    No.  19,066. 

$  Decided  January  18, 188S. 

I  Thx  Chibf  JusTiOB  and  Jostiees  MaoAbthub  and  Jaxm  sitting. 

1.  Plaintiffs  haTing  rested  the  case,  the  court  instructed  the  Jury  that, 
upon  the  whole  evidence,  their  verdict  should  be  for  the  defendant. 
To  which  instruction  the  plaintiff  reserved  an  exception,  but  the 
bills  of  exception,  which  were  made  part  of  each  other,  did  not 
state  in  terms  that  they  contained  the  ^^  whole  "  of  the  evidence 
admitted  at  the  trial.  There  was  a  statement,  however,  that  ^*  after 
the  evidence  had  been  given,  as  set  forth  in  the  forgoing  bills,"  tlie 
plaintiffs  rested  their  case. 

Eeldy  That  the  last  statement  may  be  accepted  as  equivalent  to  a  stato? 
ment  that  the  bills  contained  the  **  whole"  of  the  evidence.  JJd(L 
aUo^  That  to  presume  tliat  other  evidence  was  given  by  the  plainttfr 
would  be  to  presume  against  the  decision  of  the  court ;  in  other  words, 
that  error  had  been  committed,  which  is  not  admissible. 

2.  The  same  bills  of  exception  described  tlie  evidence  only  as  **  tending 
to  show." 

Hdd^  That  the  instruction  to  the  Jury  to  find  for  the  defendant,  answered 
the  purpose  of  a  demurrer  to  the  cadence,  and  must  be  tested  by  the 
same  rule,  viz.,  that  a  demurrer  to  evidence  admits  not  only  the  facts 
stated  chereln,  but  also  every  conclusion  which  a  Jury  might  fairly  and 
reasonably  Infer  therefrom. 
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p  a  certain  act  for  B,  a  ^  \ 
^tion of  A'sperformaace  iJ  v 
rmance  of  ^n  act  which  I*  \ 
is  not  a  valuable  consld-  ^^  i  \ 


^.  If  4  promises  B  to  bold  and  not  to  pay  over  to  0  a  fund  belonging  to 
Cf  until  certain  fees  due  to  B  from  O  cdiall  be  paid  out  of  it,  but  does 
pajr  over  the  same  to  C  before  those  fees  are  paid ;  and  B,  knowing 
that  fact,  makes  a  settlement  with  C,  giving  a  receipt  releasing  C  from 
further  claim : 

Htidy  That  if  A's  promise  was  binding,  he  was  liable  only  for  such  injury 
as  B  might  suffer  by  reason  of  his  consequent  inability  to  obtain  his 
fees  from  0,  and  tliat  B^s  settlement  and  release  of  C  released  his 
right  of  action  against  A  for  injugn^ffered  by  reason  of  A's  turning 
oyer  the  fund. 

A  is  under  a  legal  obllgatio 
iromlse  by  C,  a  third  party,  to  / 
,  f  that  act,  is  not  binAny,  beca 
>A  was  alreadyijtnin  d,  though  n 
feration  for  C's  promise. 

^«  when  it  is  claimed  that  a  promise  is  supported  by  a  past  consideration 
it  must  be  shown,  as  a  matter  of  fyt,  Chat  the  promise  wa£madein 
respect  of  that  cppslderation.         ^  '  *  .. 

6.  WhenTt  is  claimed  that  defendant's  promise  was  made  in  consideration! 
of  past  services  rendered  by  the  plaintiffs  at  defendant's  request,  it  j 
must  appear  that  those  services  were  in  fact  rendered  in  coneequencej 
of  the  defendant's  request. 

7.  Where  a  thing  previously  done  by  the  plaintiffs,  at  the  request  of  the 
defendant,  is  a  consideration  .from  which  the  law  implies  a  promise,  a 
subsequent  express  promise,  based  upon  the  same  consideration,  <Uf« 
ferent  from,  or  in  addition  to,  that  which  the  law  implies,  is  imdxaa 

8.  Where  A  promises  B  to  do  something  for  the  benefit  of  C,  B  may  re^ 
lease  A  from  that  promise  at  any  time  before  C  m^kes  himself  a  privy 
to  it  by  adopting  B's  act  of  obtaining  the  promise. 

The  Case  is  stated  in  the  opinion. 

John  Selden  for  plaintifts. 

F.  P.  CuppY  and  James  Coleman  for  defendant. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court. 

The  declaration  in  this  case  alleges,  substantially,  MxAj 
the  plaiijtifls  were  retained  by  the  State  to  aid  by  .^378)  j 
legal  proceedings,  raainly  before  the  Supreme  Court  ?).  In 
United  States,  in  the  recovery  of  certain  bonds,  cestab- 
proceeds  thereof,  in  the  possession  of  certain  persons  v 
ont  right,  and  belonging  to  said  State,  npon  a  contiif  exas 
compausation  of  twenty  per  centum  of  the  amount  of  to  it 
of  the  said  bonds  or  proceeds  as  might,  by  n^e^rus  of  oved 
Bid,  b^  iu  any  way  recovered  by  w^  St^ite;  that  whese 
plaintifts  were  acting  under  that  retainer  and  conduoti^to 
thp^e  ppoceedings,  th^  defendant,  wit;!i  plaintiffs' Nconsento 
W|i8  retained  by  said  State  i^hep  other  and  further  a^orn^of 
and  counsel,  but  upoq  a  separate  and  additional  compemnd 
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tion  to  be  paid  him,  to  aid  in  the  recovery  and  collection 
of  said  bonds  or  proceeds  ;  that  afterwardp,  and  while  plain- 
tiffs and  defendant  were  respectively  so  ^^mployed,  the  de- 
fendant, with  the  consent  of  said  State,  and  in  considera- 
tion that  plaintiifs  would,  by  means  of  their  legal  proceed- 
ings, cause  the  title  of  said^tate  to  said  bonds  to  be  therein 
adjudged  and  decreed  ;  bmfvvould,  with  the  consent  of  the 
State,  refrain  from  any  atteffipt  to  reduce  them  into  possession, 
and  suiter  the  defendai^ftith  like  consent,  to  reduce  them  into 
possession  for  said  State,  agreed  with  plaintiffs  that  he  would 
Vi  ^    retain  for  their  sole  nse,  and  pay  over  to  them^  out  of  any  of 
the  said  bonds  or  proceeds  thereafter  collected  or  recovered 
by  him,  as  such  other  attorney,  into  his  actual  possession^ 
twenty  per  centum  thereof ;  that  plaintiffs,  with  the  con- 
sent of  the  State,  and  by  means  of  their  proceedings  be- 
^     fore  the  SupSne  Court,  did  procure  the  title  of  the  State 
to  be  adjudged  as  required,  and  did  refrain  as  agreed,  and 
f  did,  with  like  consent,  permit  defendant  alone,  as  such  other 

attorney,  to  reduce  said  bonds  into  actual  possession  for  the 
State  ;  and  defendant  did,  by  means  of  the  adjudication 
procured  by  plaintiffs,  and  by  force  of  such  refraining  and 
possession  of  the  plaintiffs,  recover  into  his  actual  posses- 
session  for  the  said  State,  proceeds  of  said  bonds  to  the 
amount  of  $389,240.12,  but  did  not  retain  for  the  use  of,  or 
^ay  o/er  to  the  plaintiffs  twenty  per  centum,  or  any  part  of 
J*  ^^  ^proceeds,  to  the  damage  of  plaintiffs  itf  the  sum  of 
To  whfi.  To  this  are  added  the  common  counts  for  money 
state  ?r'  ^y  defendant  to  plaintiff's,  and  money  received  by 
admlttdant  for  the  use  of  plaintiffs. 

plaioi^  the  sake  of  more  intelligible  brevity,  it  may  be  re- 

BM^  Th   that  the  cause  of  action  set  forth  in  the  special 

cOto,  9  is  a  breach  of  defendant's  promise  to  retain  and  pay 

Ih^t^^  plaintiffs,  out  of  moneys  which  should  be,  and  which 

a.  Theally  were  collected  by  him,  the  fee  which  t¥e  State  of 

jy^Sfas  had  agreed  to  pay  them ;  the  consideration  for  this 

thomise  being  the  perfoiTnanceof  certain  services  by  them, 

1^^  their  forbearance  to  perform  themselves,  and  their  suf- 

reas^ig  defendant  to  perform  certain  other  services. 
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J^ouT  bills  of  exception  were  signed  at  the  trial,  but  all  of 
thfem  are,  in  proper  form,  made  part  of  the  last  one,  and  the 
hearing  in  this  court  has  been  upon  the  latter  only.  It 
shows  that  *'  after  the  evidence  had  been  given  as  set  forth 
in  the  foregoing  bills  of  exception,  *  •  •  the  plaintiffs 
announced  that  they  rested  their  case.  Thereupon  the  de- 
fendant prayed  the  court  to  instruct  the  jury  that  upon  the 
whole  evidence  their  verdict  should  be  for  the  defendant." 
The  bill  further  sets  forth  certain  reasons  on  which  the  court 
based  its  conclusions,  and  then  adds  :  "And  the  court,  there- 
fore, gave  to  the  jury  the  instruction  prayed,  and  the  jury, 
under  instruction,  returned  a  verdict  for  the  defendant." 

It  is  not  stated  in  terms  that  the  bills  of  exception  con- 
tain the  "  whole  "  of  the  evidence  admitted  at  the  trial ;  but 
a  statement  that  the  plaintiffs  rested  their  case  "  after  the 
evidence  had  been  given  as  set  forth  in  the  foregoing  bills  " 
may  be  accepted  as  equivalent.  Besides,  a  presumption 
that  other  evidence  was  given  by  the  plaintiffs  would  be  a 
presumption  against  the  decision  of  the  court ;  in  other 
words^  that  error  had  been  committed  ;  and  this  is  not 
admissible.  The  bills  of  exception  describe  the  evidence,  of 
course,  only  as  "  tending  to  show ;"  but  the  instruction  to 
'the  jury  answers  the  same  purpose  as  a  demurrer  to  evidence, 
and  should  be  tested  by  the  same  rule.  "A  demurrer  to . 
evidence  admits  not  only  the  facts  stated  therein,  but  also 
every  conclusion  which  a  jury  might  fairly  and  reasonably 
infer  therefrom."  Parks  v.  Ross,  11  How.,  862,  (378); 
Richardson  v.  The  City  of  Boston,  19  How.,  263,  (268).  In 
accordance  with  this  rule  we  have  to  state  the  facts  estab- 
lished at  the  trial. 

At  the  beginning  of  the  late  war  the  State  of  Texas 
was  the  holder  of  certain  bonds  which  had  been  issued  to  it 
by  the  United  States  under  the  act  of  Congress  approved 
September  9, 1850,  (9  Stat.,  446.)  During  the  war  these 
securities  were  transferred  by  a  certain  military  board  to 
certain  persons,  for  the  purpose  of  enabling  the  State  to 
carry  on  hostilities  against  the  United  States,  and  some  of 
them  were  delivered  to  a  iirm  known  as  White  &  Chiles,  and 
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still  remained  within  the  United  States;  the  residae 
been  delivered  to  one  Swisher,  and  were  by  him  sent  to 
England,  where  they  were  held,  partly,  by  the  honse  of 
Droege  &  Co.,  and  partly  by  the  Manchester  Bank.  The 
Supreme  Court  of  the  United  States,  by  its  decree  in  a  cer- 
tain litigation,  established  the  invalidity  of  the  transfer  by 
the  military  board  to  White  &  Chiles  of  the  bonds  held  in 
the  United  States.  Thereupon  Chiles  set  up  title  to  all  the 
bonds  then  held  abroad^  under  a  distinct  contract  made,  as 
he  alleged,  between  the  military  board  and  himself  alone, 
and  served  notice  of  his  pretension  upon  Droege  &  Co. 
and  the  Manchester  Bank.  Neither  of  these  parties  claimed 
any  title  to  or  interest-  in  the  bonds  held  by  them,  and  the 
adverse  claim  of  Chiles  "constituted  the  single  obstacle 
and  impediment "  to  their  recognition  of  the  right  of  the 
State  of  Texas  to  reclaim  the  securities.  Meantime,  after 
the  decree  of  the  Supreme  Court  against  "White  &  Chiles, 
and  in  the  year  1873,  Mr.  Davis,  then  governor  of  Texas, 
employed  the  plaintiffs  to  prosecute,  in  the  United  States 
Court  of  Claims,  a  suit  against  the  United  States,  in 
the  name  of  the  State  of  Texas,  for  the  recovery  of 
proceeds  of  the  bonds  which  had  been  tranferred  to  England, 
upon  a  contingent  compensation  of  20  per  centum  of  what 
might  be  recovered  to  the  State  by  means  of  that  suit. 
What  was  done  with  that  suit  beyond  bringing  it  is  not 
shown.  Afterwards,  on  June  2, 1874,  a  written  contract  was 
made  between  Richard  Coke,  as  Governor  of  Texas,  and  J- 
D.  Giddings,  and  the  defendant  in  the  following  words : 

"The  State  of  Texas,  Executive  Office, 

"  Austin,  Jwat  2, 1874. 

"  These  presents  show  that  J.  D.  and  D.  C.  Giddings  have 
been  appointed  agents  for  the  State  of  Texas  to  pursue,  by 
suit,  all  persons  having  claims  adverse  to  the  State  of  Texas 
to  all  or  any  part  of  the  United  States  five  per  cent,  bonds 
known  as  Texas  Indemnity  Bonds,  which  passed  out  of 
the  possessson  of  Texas,  by  means  of  the  operation 
of  the    military    board ;  the  said   J.   D.  and  D.   C.  Qid- 
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dings  being  also  nathorized  to  compromise  with  said  ad* 
verse  claimants  upon  each  terms  as  may  be  approved  by  the- 
Gtovemor  of  Texas.  It  is  further  shown  that  said  J.  D. 
and  D.  C.  Giddings  are  to  receive,  as  compensation  for  their 
services,  a  contingent  fee  of  ten  per  cent,  for  all  sums  of 
money  recovered  and  actually  received  under  their  said  ap- 
pointment, by  compromise,  and  are  to  receive  twenty  per 
cent,  on  all  sums  recovered  and  actually  realized  by  suit  and 
no  more  j  and  said  per  cents,  respectively,  are  to  cover  all 
costs  and  expenses  and  attorneys'  fees,  whether  accrued  here- 
tofore or  to  be  incurred  hereafter,  so  as  to  give  the  State  of 
Texas  all  of  the  money  so  to  be  obtained,  save  and  except 
the  ten  per  cent,  and  twenty  per  cent,  aforesaid. 

"Signed  by  both  parties,  the  2d  day  of  June,  A.  D. 
1874. 

"Richard  Coke, 

"  Governor  of  Texas. 
"  J.  D.  and  D.  0.  Giddings. 
"  Witness : 

"  George  T.  Dashiell. 

"  W.  W.  Seurey." 

This  contract  was  made  by  J.  D.  Giddings  during  the  ab- 
sence of  the  defendant,  who,  upon  his  return,  surrendered  it 
to  the  governor,  and  on  the  18th  day  of  October,  1874,  the 
following  was  endorsed  thereon  by  the  governor : 

"Executive  Office, 

"Austin,  Oct.  18, 1874. 

"  "Whereas  apprehensions  have  been  expressed  by  J.  D.  and 
D.  C.  Giddings  that,  in  consequence  of  outstanding  con- 
tracts heretofore  made  with  other  attorneys,  under  which 
contingent  fees  are  claimed,  that  if  said  claims  are  sustained 
the  said  Giddings  might  become  liable  to  the  State  for  any 
excess  thereof  above  the  10  or  20  per  cent,  stipulated  in  the 
within  contract  ;  now  this  endorsement  is  made  for  the  pur- 
pose  of  declaring  that  no  such  liability  by  the  said  Giddings 
in  said  event  was  intended  or  contemplated  ;  and  as,  under 
outstanding  contracts  aforesaid,  the  per  cent,  for  fees  tasif 
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equal  or  exceed  that  stipulated  for  that  purpose  in  this  con- 
tract, it  is  hereby  declared  that  said  Giddings  shall  be  paid 
in  that  event  a  reasonable  per  cent,  of  the  amount  realized 
by  them  on  compromise,  which  shall  be  a  just  compensation 
for  their  services. 

"Richard  Coke, 
"  Gorerwor." 

It  should  be  observed  here,  in  reference  to  the  question 
what  attorneys  or  counsel  were  in  fact  employed,  and  were 
therefore  referred  to  in  these  papers,  that,  neithe^r  on  the 
2d  of  June,  1874,  the  date  of  defendant's  original  contract, 
nor  at  any  time  afterwards,  were  any  others  acting  on  be- 
half of  or  known  to  the  State  of  Texas,  in  respect  of  these 
bonds,  or  of  any  proceeding  affecting  them,  than  the  plain- 
tiffs and  J.  D.  and  D.  C.  Giddings.  On  that  date,  June 
2d,  1874,  Governor  Coke  communicated  to  the  plaintiffs 
his  desire  to  appoint  an  agent  for  the  State  in  respect  of 
the  bonds,  provided  it  could  be  done  without  consuming 
too  large  a  proportion  of  what  might  be  received  in  at- 
torneys' fees,  and  his  further  wish  that  the  Giddings  might 
co-operate  with  the  plaintiff's  in  securing  a  recovery  for 
the  State  ;  and  on  the  3d  day  of  the  following  September 
he  advised  the  plaintiffs  that,  though  the  Giddings  had 
been  so  appointed,  with  power  to  compromise  and  adjust 
controversies  relating  to  the  bonds,  "  they  were  but  the  out- 
side aids  of  the  counsel  conducting  the  litigation,  and  were 
not  designed  to  vary  or  interfere  with  the  prosecution  of 
such  litigation  by  such  counsel." 

Up  to  this  point  there  is  no  evidence  of  any  other  employ- 
ment of  plaintiffs  than  that  under  the  contract  with  Gov- 
ernor Davis,  to  prosecute  in  the  Court  of  Claims  the  suit 
against  the  United  States  for  the  recovery  of  the  proceeds 
of  the  bonds,  upon  a  contingent  compensation  of  20  per 
cent,  of  what  might  be  recovered  by  means  of  that  suit- 
These  communications  from  Governor  Coke  recognize  con- 
tinued employment,  and  it  may  be  claimed  that  they  are 
evidence  from  which  the  jury  might  /airly  have  inferred  a 
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new  and  different  employment.  Bat  it  is  to  be  observed  that 
the  terms  of  such  inferred  new  employment  are  not  shown, 
and  that  there  is  nothing  from  which  it  can  be  inferred  that 
they  differed  from  those  of  the  contract  with  Governor 
Davis.  It  must  be  assumed,  therefore,  that  if  plaintiffs  were 
akeady  employed  in  September  to  conduct  any  other  pro- 
ceeding than  the  suit  in  the  Court  of  Claims,  it  was  upon  a 
compensation  contingent  upon  recovery  by  direct  effect  of 
such  proceedings.  As  nothing  appears  to  have  been  col- 
lected or  recovered  in  this  way,  neither  the  original  employ- 
ment by  Governor  Davis,  nor  such  inferred  new  employment 
by  Governor  Coke  can  make  any  figure  in  this  case. 

But  it  appears  that  afterwards  in  November  and  December, 
1874,  they  were  specifically  employed  on  behalf  of  the  State 
of  Texas  by  Governor  Coke,  to  conduct  other  and  further 
proceedings  in  the  Supreme  Court  of  the  United  States,  for 
the  purpose  of  removing  and  avoiding  the  new  pretension 
and  title  set  up  by  Chiles  to  the  bonds  held  in  England  under 
the  pretended  contract  between  the  military  board  and  him- 
self individually  ;  that  at  the  time  of  this  new  employment 
Governor  Coke  was  informed  by  the  plaintiffs  that  nothing 
could  be  collected  by  process  or  execution  upon  any  decree 
or  judgment  which  might  be  obtained  against  Chiles  under 
these  farther  proceedinojs,  but  that  the  object  and  value 
of  these  proceedings  would  consist  wholly  in  so  binding 
Chiles  as  to  prevent  his  farther  adverse  assertion  of  claim  to 
the  securities,  and  in  enabling  the  State,  in  consequence  of 
such  prevention,  to  obtain  the  bonds,  or  their  proceeds,  held 
in  England.  Accordingly,  it  was  agreed  in  this  new  con- 
tract that,  in  case  the  State  should  succeed  in  obtaining  the 
bonds  so  held  in  England,  or  their  proceeds,  by  means  of  the 
aid  and  assistance  which  might  be  furnished  through  such 
farther  proceedings,  about  to  be  conducted  by  the  plaintiffs, 
they  should  receive,  for  their  compensation,  twenty  per 
centum  of  what  might  be  so  obtained  by  the  State.  Under 
this  contract  the  plaintiffs  did  prosecute,  in  the  Supreme 
Court  of  the  United  States,  such  further  proceedings  that, 

on  the  29th  day  of  March,  1875,  by  the  judgment  of  that 
28 
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courts  Chiles  was  adjudged  guilty  of  contempt,  in  setting  up 
claim  to  the  bonds  held  in  England,  and  ordered  to  paf  a^ 
line  of  ^260,  and  to  stand  committed  until  that  finer  t^as^ 
paid. 

Governor  Coke  requested  the  plaintiifs  to  communibate* 
directly  with  him  or  with  the  Giddings  in  the  coarse  of  tlie* 
conduct  of  said  business,  and  plaintiffs  did  communicate  witU* 
the  latter,  and  the  Giddings  were  informed  as  to  all  l^al 
proceedings  taken  by  plaintiffs,  and  urgently  requested  the 

(plaintiffs  to  take  such  action  in  the  premises  as  would  dispose 
of  the  claim  set  up  by  Chiles,  so  that  the  obstruction  of  that 
claim  to  a  settlement  with  the  holders  of  the  bonds  might 
be  removed. 

It  next  appears  that  the  defendant,  proposing  to  go  to 
England,  and,  if  no  settlement  cottld  be  had,  to  bring  suits 
there  against  the  holders  of  the  bond&,  called  on  Governor 
Coke  for  funds  to  pay  fees  and  costs  of  suit,  and  declined  to 
incur  the  costs  and  expenses  of  such  an  imdertaking;  when 
Governor  Coke,  replying  that  he  had  no  money  for  that 
purpose,  made  the  following  proposition:  "If  you  will  go, 
and  advance  your  expenses,  costs,  and  whatever  is  necessary, 
and  bring  it  to  a  close  during  my  administration,  I  will  see 
that  you  are  paid  a  just  and  fair  compensation,  independent 
of  all  contracts;  but  if  you  fail,  I  will  not  agree  for  the  State 
to  pay  anything."  Upon  the  contract  thus  modified  the 
defendant  undertook  the  trip  to  Europe.  On  July  24th,  1875, 
he^d  go  to  Europe,  for  the  purpose  of  effecting  a  settlement 
with  the  holders  of  the  bonds;  having,  prior  to  his  departure, 
been  furnished  by  the  plaintiffs,  with  a  view  to  that  end, 
with  duly  certified  copies  of  the  various  proceedings  con- 
ducted in  the  Supreme  Court  in  relation  to  the  bonds.  He 
succeeded  in  collecting  bonds,  and  proceeds  of  bonds,  to  an 
amount  equivalent  to  $389,240];  and  this  collection  was 
effected  solely  in  consequence  of  the  judgment  obtained  for 
the  State  in  the  Supreme  Court  against  Chiles,  for  the  con- 

,  tempt  above  mentioned. 

Before  his  departure,  the  defendant  was  fully  informed  of 

,  plaintiff's  contract  with  Governor  Coke,  and  that  they 
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claimed,  under  that  contract,  20  per  cent,  of  what  might  be 
collected  upon  the  bonds  in  England;  and  both  before  and 
after  his  return  to  America,  the  defendant  promised  the*^ 
plaintiifs  that  he  would  hold,  and  not  pay  over  to  the  State  ^ 
or  to  the  Governor,  the  fund  thus  collected,  until  that  com- 
pensation due  plaintiiis  for  their  services  should  be  paid; 
and  he  informed  the  plaintifi's  that  the  Governor  had  given  • 
him  the  assurance  that  all  fees  might  be  paid  from  the  fund! 
collected,  before  the  same  should  be  paid  to  the  State.  A  \ 
settlement,  however,  was  made  between  defendant  and  ' 
Governor  Coke,  on  the  21st  of  October,  1875,  in  the  follow- 
ing manner :  The  Governor  determined  that,  of  the  fund 
collected  by  defendant,  the  State  should  receive  $800,000, 
and  that  the  residue,  |39,240,  '^should  be  dedicated  and 
appropriated  to  pay  all  costs  and  charges,  and  all  attorney 
and  counsel  fees  that  might  be  due  by  the  State  to  the  several 
counsel  and  attorneys  engaged  in  the  service  of  the  State,'* 
in  respect  of  the  bonds  collected;  and  thereupon  the  defend- 
ant, at  the  Governor's  request,  paid  over  to  the  State  the 
sum  of  $800,000 ;  and,  upon  the  defendant 's  request  that  the 
governor  should  determine  what  proportion  of  the  residue 
the  Messrs.  Giddings  should  retain  for  themselves,  the  gov- 
ernor adjudged  to  them  the  sum  of  $31,240,  and  to  the 
plaintiffs,  $8,000.  The  defendant  retained  possession  of  the 
whole  $89,240  for  some  months,  and  then  delivered  $8,000 
to  the  governor,  still  retaining  the  residue.  In  the  end,  the 
plaintiffs  accepted  the  $8,000,  and  executed  to  the  State  a 
receipt  in  full  for  all  demands  against  her.  As  counsel  for 
the  plaintiffs  has  suggested,  the  circumstances  under  which 
this  receipt  was  required  need  not  be  stated  here,  since  they 
make  no  figure  in  this  case. 

It  is  claimed  by  the  plaintiffs  that  upon  this  evidence —  ^^ 
which  we  have  stated  as  facts  only  on  the  theory  of  a  demur- 
rer to  evidence — two  contracts  are  established,  namely:  Ist.      i 
A  contract  made  by  the  defendant  directly  with  the  plain-      \ 
tiffs  to  retain  and  pay  over  to  them  the  compensation  for 
which  they  stipulated  with  the  State;  and,  2d.  A  contract 
made  by  the  defendant  in  terms  with  the  State,  but  for  the       ^ 


•V^H' 


404 


Merrick  v.  Giddikqs. 


/ 


benefit  of  the  plaintiffs;  and  that  the  first  of  these  is  set  up 
in  the  special  coant,  but  that  a  recovery  may  be  had  upon 
either  of  them  under  the  common  count  alone^  on  the  ground 
that  both  have  been  completely  executed  on  the  part  of  the 

\  plaintiffs. 

The  theory  of  the  first  of  these  contracts,  insisted  upon  by 
the  plaintiffs,  is,  that  the  evidence  has  established  the  follow- 
ing facts:  First,  an  actual  promise,  made  by  the  defendant 
some  time  in  the  year  1875,  that  he  would  retain  and  pay 
over  to  the  plaintiffs  the  compensation  for  which  they  had 
stipulated  with  the  State;  second,  that  the  services  renderedT 
by  the  plaintiffs  in  the  proceeding  against  Chiles  were  the 
consideration  by  which  this  promise  was  supported,  and  that 
these  services  were  a  sufficient  consideration,  because  they  \ 
constituted  a  benefit   conferred  by  the  plaintiffs  on  the  r 

P  defendant  at  the  defendant's  request;  and  third,  that  the- 
promise  was  made  with  the  consent  of  the  State  of  Texas^ 

)  to  which  the  moneys  so  to  be  held  and  paid  over  belonged.  *^ 

^  The  evidence — ^and  on  the  theory  of  a  demurrer  to  evi- 
dence, the  fact — was  that  the  defendant  promised  that  he 
would  ^*  hold"  the  fund  collected  in  Europe,  and  "  not  pay  it 
over  to  the  State  "  until  the  compensation  due  the  plaintiffs 
should  be  paid,  and  that  he  informed  the  plaintiffs  at  the 
same  time  that  the  governor  had  given  him  the  assurance 
that  all  fees  might  be  paid  from  the  fund.  Rec,  16.  A 
promise  to  retain  the  moneys  of  the  State,  and  a  promise  to 
pay  a  part  of  them  over  to  the  plaintiffs  involve  widely  dif- 
ferent degrees  of  control  over  the  fund,  and  the  difference 
between  them  is  important  in  this  case.  We  think  that 
this  record  discloses  no  evidence  on  which  a  jury  would  have 
a  right  to  find  that  the  defendant  undertook  to  do  anything 
more  than  to  hold  and  not  pay  over  to  the  State  the  fund 
collected  in  Europe ;  and  that  there  is  no  evidence  of  a 
promise  to  pay  over  to  the  plaintiff's  a  part  of  this  fund. 
Clearly  there  is  no  express  promise  to  that  effect,  and  we  think 
there  is  nothing  in  evidence  from  which  such  a  promise  can 
fairly  be  inferred.  An  inference  that  he  promised  to  pay 
over  to  them  out  of  this  fund,  the  fees  for  which  they  had 
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stipulated  with  the  State,  without  an  ascertainment  and 
adjustment  of  those  fees  between  the  State  and  the  plain- 
tiffs, would  be  unreasonable,  for  he  would  certainly  have  no 
right  to  act,  in  disposing  of  the  State's  moneys,  upon  the 
information  given  him  by  the  plaintiffs  that  their  compen- 
sation was  to  be  20  per  cent,  of  that  fund.    The  supposed 
proceeding  necessarily  contemplated  a  meeting  of  all  the 
parties  for  the  purposes  of  ascertainment  and  ac^ustment  of 
the  fees,  and  this,  of  itself,  would  define  and  limit  the  legal 
intent  of  the  contract,  and  would  show  it  to  be  a  contract 
simply  to  retain  the  fund  until  the  governor,  by  uniting  with 
the  plaintiffs  in  this  settlement,  should  in  effect  consent 
hereafter  that  plaintiff's  fees  should  be  paid  out  of  the  fund 
in  defendant's  hands.    And  this  again  would  show  that  the 
promise  contemplated  that  such  paymeft  should  really  be 
made,  not  by  him  but  by  the  governor  of  Texas.    Now.  if  1 
defendant's  promise  was  simply   to  retain  the  fund,  his 
breach  of  contract  would  consist  of  failing  to  do  so,  and  of  * 
paying  it  over  to  the  State  before   plaintiffs'  fees  were 
settled  by  the  State  ;  and  he  would  be  liable  only  for  the 
injury  caused  to  the  plaintiffs  by  such  breach.    That  injury 
must  arise  from  their  consequent  inability  to  collect  their 
fees  from  the  State.    They  have  themselves  shown,  however,  . 
that  they  afterwards  settled  with  the  State,  with  full  knowl- 
edge of  the  defendant's  violation  of  contract,  and  received 
the  sum  of  $8,000,  for  which  they  gave  to  the  State  a 
receipt,  "  acknowledging  the  same  to  be  in  full  for  all 
demands  against  the  said  State,  in  and  about  the  recovery  , 
of  the  said  bonds."     We  think  that  this  settlement,  although  • 
it  may  not  affect  their  claim  upon  the  other  contract  set  up    ■ 
by  them,  does  defeat  any  action  upon  this  contract,  as  con-    ; 
strued  by  us,  for  damages  arising  from  defendant's  failure  to  ^ ' 
hold  the  fund  until  plaintiffs'  fees  should  be  paid.  ^    /  4-^ 

It  is  next  insisted  that  the  services  rendered  by  the  plain- 
tiffs in  the  proceeding  against  Chiles  constituted  a  benefit 
conferred  by  the  plaintiffs  upon  defendant  at  his  request^ 
and,  therefore,  furnished  a  consideration  which  supports  the^ 
subsequent  promise. 
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A  BcmffwhtA  carious  and  important  question  here  presents 
itself,  whicb  does  not  appear  to  have  been  well  settled  yet. 
If  these  services  were,  in  fact  the  very  services  which  the 
I  plaintiffs  were  already  bound  to  perform  by  virtue  of  a  sub- 
.         sisting  contract  with  the  State  of  Texas, ^were^thsx^figble 
.  /         of  serving  as  the^^nsideration  for  anxj>romi8e  ^by  the  de- 
1  fcndant,  notwithstanding  they  might  result,  and  did  insult, 
jJ^SL  benefit  to  hini2     We  have  examined  several  cases  bear- 
ing upon  this  question.    In  Shadwell  vs.  Shadwell,  Ex'r,  30 
Law  J.  Rep,  Com.  Pis.,  145,  which  was  heard  in  the  (Common 
fUeas  in  I860,  the  declaration  stated  that  the  testator  in  his 
lifetime,  in  consideration  that  the  plaintiff  would  marry  £, 
K.,  promised  plaintifi  in  the  terms  contained  in  the  follow* 
ing  letter :  "  I  am  glad  to  hear  of  your  intended  marriage 
with  E.  N. ;  and  aeltf  promised  to  assist  you  at  starting,  I  am 
Tiappy  to  tell  you  that  I  will  pay  to  you  one  hundred  and  fifty 
pounds  yearly  during  my  life,*'  &c.    To  this  were  added  the 
proper  averments  to  entitle  plaintiff  to  an  action.     The 
executors  pleaded  that,  before  and  at  the  time  of  the  supposed 
promise,  the  said  marriage  was,  without  any  request  on  the' 
part  of  the  testator,  but  at  the  request  of  the  plaintiff,  agreed 
upon  between  plaintiff  and  E.  K,  of  which  the  testator  had 
notice ;  that  after  this  agreement  the  marriage  was  actually 
had  at  the  request  of  the  plaintiff  and  without  the  request  of 
the  testator,  and  that,  except  as  expressed  in  the  letter  set 
forth  in  the  declaration,  there  never  was  any  consideration 
for  testator's  promise.    To  this  plea  the  plaintiff  replied  that 
the  promise  was  in  writing,  setting  out  the  letter  in  full,  and 
averred  that  the  plain^tift'  afterwards  married  E.  K,  relying 
on  testator's  promise  contained  in  that  letter.    The  case  was 
heard  on  demurrer  to  the  replication.    It  was  urged  on  the 
part  of  the  defendant  that  the  marriage  was  referred  to  in 
the  letter  as  an  obligation  already  incurred  by  the  plaintiff; 
and  that,  therefore,  the  consideration  on  which  the  testator's 
promise  was  based,  was  a  consideration  that  the  plaintiff 
should  do  what  he  was  already  bound  to  do,  and  that  was  not 
sufficient.    Erie,  C.  J.,  and  Keating,  J,,  held  that  a  sufficient 
consideration  appeared.    Byles,  J.,  dissented.    In  delivering 
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the  opinion  of  the  majority,  Erie,  C.  J.,  said:  "  The  considera- 
tion must  appear  in  the  writing  containing  the  promise^  that 
is,  in  the  letter  of  11th  of  August,  1838,  and  in  the  sur- 
Tounding  circumstances  to  be  gathered  therefrom,  together 
with  the  averments  on  the  record.  The  circumstances  are 
that  the  plaintifi*  bad  made  an  engagement  to  marry  E.  If., 
Im  uncle  promising  to  assist  him  at  starting,  by  which,  as  I  un- 
derstand the  words,  he  meant  on  commencing  his  married 
life.  Then  the  letter  containing  the  promise  declared  on  is 
said  to  specify  what  the  assistance  would  be,  namely,  one 
hundred  and  fifty  pounds  per  annum  during  his  uncle's  life ; 
♦  *  *  and  a  further  averment,  that  the  plaintiff,  relying 
upon  his  promise,  did  marry  E.  N."  Byles,  J.,  dissenting, 
«aid :  "  The  well-known  cases  which  have  been  cited  at  the 
bar  in  support  of  the  position,  that  a  promise,  based  on  the 
consideration  of  doing  that  which  a  man  is  already  bound 
to  do,  is  invalid,  apply  to  this  case  ;  and  it  is  not  necessary, 
in  order  to  invalidate  the  consideration,  that'  the  plaintiff's  • 
prior  obligation  to  afford  that  consideration  should  have  been 
an  obligation  to  the  defendant.  It  may  ha^ve  been  an  obli- 
gation to  a  third  person,  ^he  reason  wli^y  the  doing  what  a 
man  is  already  bound  to  do  is  no  consideration,  is  not  only 
because  such  a  consideratioft  Js"  in  judgment  of  law  of  no 
value,  but  because  a  inab  can  hardly  be  allowed  to  say  the 
prior  legal  obligation  was  not  his  determining  motive." 

The  majoritj^  of  the  court  forbore  to  discuss  the"  question^ 
whether  the  doing  of  an  act  which  the  plaintiff  was  already 
bound  to  do  was  of  itself  a  sufficient  consideration  for 
promise  by  a  third  party,  and  clearly 'went  on  the  groun 
that  other  circumstances  were  so  connected  with  and  adde 
to  this  act,  as  to  show  that  this  was  not  the  sole  considera 
tion.    Byles,  J.,  excluded  those  circumstances,  holding  thatl 
the  consideration  was  reduced  to  this  act  alone,  and  was,' 
therefore,  insufficient. 

Two  months  later  the  case  of  Scotson  vs.  Pegg,  6  Hurl,  k 
N.,  295,  was  heard  in  the  Exchequer.  The  promise  there 
delared  on  was  in  consideration  of  the  delivery  by  the  plain- 
tiffs of  certain  coals  from  their  ship.    The  defendant  plei^dad 
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that,  when  he  made  this  promise,  the  plaintiffs  were  bound 
by  a  subsisting  contract  with  another  party  to  deliver  these 
coals  to  their  order ;  that  he  had  bought  the  coals  from  that 
party  who  had  given  an  order  for  delivery  to  him  ;  in  other 
words,  that  the  plaintiff  was  already  under  a  subsisting  ob- 
ligation to  another  party  to  do  just  what  he  had  done,  and 
that,  therefore,  there  was  no  consideration  for  his  promise. 
This  case  also  was  heard  on  demurrer.  It  is  evident  from 
the  opinions  of  Martin  and  Wilde,  barons,  that  they  assumed 
•  \\  the  existence  of  a  further  consideration  beside  the  mere 
\\  doing  of  an  act  whicfc  the  plaintiff  had  already  bound  him- 
>^elf  to  a  third  party  to  do.  Martin,  B.,  said :  ^^  It  is  con- 
sistent  with  the  declaration  that  there  may  have  been  some 
dispute  as  to  the  defendant's  right  to  have  the  coals,  or,  it 
may  be  that  the  plaintiffs  detained  them  for  demurrage ; 
in  either  case  there  would  be  good  consideration  that  the 
plaintiffs,  who  were  in  possession  of  the  coals,  would  allow 
the  defendant  to  take  them  out  of  the  ship.  Then  is  it  any 
answer  that  the  plaintiffs  had  entered  into  a  prior  contract 
with  other  persons  to  deliver  the  coals  to  tteir  order  upon 
the  same  terms,  and  that  the  defendant  was  a  stranger  icy 
that  contract?  In  my  opinion  it  is  not.  We  must  deal  with 
this  case  as  if  no  prior  contract  had  been  entered  into.'* 
And  Wilde,  B.,  said:  '^Here  the  defendant,  who  was  a 
stranger  to  the  original  contract,  induced  the  plaintiffs  to 
part  with  the  cargo,  which  they  might  not  otherwise  have 
been  willing  to  do,  and  the  delivery  of  it  to  the  defendant 
was  a  benefit  to  him.  { I  accede  to  the  proposition  that,' if  a 
I  person  contracts  with  another  to  do  a  certain  tnmg,  he  can-* 
\  not  make  tlie  performangfe  6t  it  a  consttteratroiiM!tf"TlgW — 
i promise  to  the  same  individual.  But  there  is  no  autbonty 
■for  the  proposition  that  where" there  hafa  Haph  a  pr^^gaiae  to 
1  one  person  to  do  a  certain  thing,  it  is  not  possible  to  majge 
I'a  valid  ptomtse  to  anothei*  to  do  the  same  thing."  These 
I  opinions  suggest  two  observations.  When  Martin,  B.,  said 
that  it  was  consistent  with  the  declaration  that  there  may 
have  been  some  dispute  as  to  the  defendant's  right  to  have 
the  coals,  or  that  there  may  have  been  a  claim  for  demurrage/ 
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and  that  the  prior  contract  was  no  answer  in  that  case^  he 
plainly  went  on  the  ground  that  it  was  consistent  with  the 
declaration  that  there  may  have  been  a  consideration  beside 
the  mere  doing  of  an  act  which  the  plaintiffs  were  already 
bound  to  do  by  their  contract  with  another  party.  The  re- 
mark quoted  from  Wilde,  B.,  indicates  the  same  view.  The 
other  observation  is,  that  his  statement  as  to  the  possibility 
of  a  valid  promise  to  a  new  party,  that  is,  to  the  defendant, 
notwithstanding  a  prior  promise  to  another  person  to  do  the 
same  thing,  indicates  some  inattention  to  the  actual  case  yj 
before  the  court.  If  there  had  been  any  such  promised,  there 
would  clearly  have  been  a  sufficient,  because  a  new  consid- 
eration, moving  directly  from  plaintiff  to  defendant.  In 
that  case  the  consideration  for  defendant's  promise  would 
have  been  the  performance  of  an  obligation  of  the  jplaintiff, 
directly  to  A?m,  arising  at  the  same  tinie  and  wljolly  new^an3  j 
not  of  an  obligation  to  another  person  still  subsisting. 

Mr.  Frederick  Pollock,  in  his  treatise  on  the  Principles  of 
Contract,  (p.  163),  seems  to  suppose  that  this  case  involved 
a  new  promise  by  the  plaintiff,  and  not  merely  the  act  of  y 
delivering  on  the  strength  of  defendant's  promise.    He  says:  / 
"In  the  case  where  the  party  is  already  bound  to  do  the 
same  thing,  but  only  by  contract  with  a  third  person,  there 
is  some  difference  of  opinion.    But  there  seems  to  be  no 
valid  reason  why  the  promise  should  not  be  good  in  itself, 
and  therefore  a  good  consideration.    It  creates  a  new  and  dw- 
tinct  right,  which  must  be  always  of  some  value  in  law,  and 
may  be  of  appreciable  value  in  fact.    Thftrft  ar^  w^py  wAya 
in  which  B  may  be  very  muchinfftr^gtfirl  in  A^q  pftrfnrming  \ 
hisconti'act  witti  0,  but  yet^  that  the  circu.nx3tances  which   ; 
give  him  an  interest'm  fact  dojiot^ive  him  any  interest 
wM55l[?j5AJl5SS6rriff  ^  It  maywell  be  worth  his  while     * 

to  give  something  for  bemg  enabled_  tolhsist  mhis_  own  right 
on  the  thing  being  done.  This  opinion  has  been  expressed 
and  acted  on  in  the  Court  of  Exchequer,  (Scotson  vs.  Pegg) , 
and  seems  implied  in  the  judgment  of  the  majority  of  the 
Court  of  Common  Pleas  some  weeks  earlier." 

On  the  other  hand,  it  had  been  held,  more  than  a  century 
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before  these  decisions,  that  even  when  the  plaintiif  '^  onder- 
^^took^fit  the  defeiKlaiit;oeg[gggtjto  do  an  acr^^tech  ho  was 
atlrAfl/ly  ^nder  an  obligation  to^nother  party  to  do,  the 
delfesdantil^pFeim^^ 
^was  not  binding.  See  AtMnson^MT^ettreepWiHeSj^^SS. 
(A.  D.  1744),jt8  explained  in.  a  note  by  LangdeU.  Lang- 
dell's  Select  Cases  on  Contracts,  p.  189.  Subsequently,  in 
Herring  vs.  Derrell,  8  Dowling's  Prac.  Cases,  604,  decidod 
in  1840,  it  was  held  by  Coleridge,  J.,  that  a  promise  made 
in  consideration  of  the  mere  doing  of  an  act  which  the 
promisee . was ^air^dy  under  a  legal  obligatiqn^to  a_thfrj^ 


party  ^  dnjWafl  wit^bout  consideration. 

We  have  found  time  to  discover  but  few  cases  in  this  country 
touching  this  question.  In  Davenport  vs.  First  Congregational 
Church,  88  Wie^,  890,  the  court  said :  "It  was  proposed  to  show 
that  the  plaintiff  agreed  to  surrender  and  discharge  all  his 
debts  against  the  defendant  providing  the  defendant  would, 
within  a  reasonable  time,  pay  its  indebtedness  to  its  former 
pastor ;  and  the  defendant  accepted  the  proposition  and,  at 
a  good  deal  of  trouble  and  expense^  raised  the  money  and 
discharged  that  indebtedness.  The  only  consideration  for 
plaintiffs'  promise,  upon  these  facts,  was  the  payment  by  the 
defendant  of  a  debt  justly  due.  It  might  cause  the  defend- 
ant some  trouble  and  inconvenience  to  pay  its  debts,  but  we 
are  not  aware  of  any  principle  of  law  which  would  make  such 
payment  alone  a  sufficient  consideration  fora  promise  on  the 
part  of  its  creditor  to  release  his  claim."  So,  too,  in  Johnson's 
Adm'r  vs.  Sellere,  83j^Ala.^265^it  w^as  held  that  a  promise 
by  defendant  to  plaintiff,  made  to  induce  the  latter  to  com- 
\  P'y  with  an  existing  contract  between  him  and  other  persons 
was  without  consideration. 

The  rule  established  by  these  authorities  is,  that  a 
promise  made  in  consideration  of  the  doing  of  an  act 
which  the  promisee  is  already  under  obligation  to  a  third 
^arty  to  do,  though  made  as  an  inducement  to  secure  the 
^oing  of  that  act,  is  not  binding  because  it  is  not  sup- 
\  ported  by  a  valuable  consideration.  We  conceive  this  to  be 
clAtrly  true  when  the  act  done  on  the  part^  of  the  promisee 
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invol  ves  nothing  more  than  performance  of  the  original  obl^^a^'  V 
(ton  toward  the  party  to  whom  U  wa$  due.    On  the  other  hand^ 
if  the  promise  be,  made  in  consideration  of  a  promise  to  do 
that  act,  entered  into  directly  with  the  promisor,  as  indica- 
ted by  Mr.  Pollock,  or  in  condderation  that  some  dispute  is 
thereby  determined,  or  .that  some  right  is  waived,  as  sug- 
gested by  the  remarks  of  Martin,  B.,  in  Scotson  vs.  Pegg, 
then  the  promise  is  binding,  because  not  made  in  considera-L 
tion  of  thej)erformance  of  a  subsisting  obligatioh^o  anpthe  J 
^person,  put  upon  a  new  consideraiion  n^ftving  hAf,^AAn  ^>^q{/ 


o  not  perceive  that  Shadwell 


isbr  and  promise/^,     we 
?s.  snadweil  or  iSco^n  vs.  Pegg  are  opposed  to  this  view ; 
though  some  obsp^ations  were  thrown  out  by  the  learned 
judges  during^ife  argument  which  we  cannot  reconcile  with 
it,  and  which  we  cannot  assent  to. 

We  think  that  the  consideration  on  which  this  defend- 
ant's promise  to  the  plaintiffs  is  alleged  to  have  been  founded 
is  governed  by  the  rule  which  we  have  stated.  It  is  claimed/ 
that  the  services  rendered  by  the  plaintifis  in  the  proceeding 
against  Chiles,  in  tl^^upreme  Court  of  the  United  States, 
were  rendered  at  ^p  request  of  the  defendant,  and  consti- 
tuted the  consideration  for  his  subsequent  promise. 

But  it  appe(ieirs  that,  at  the  time  when  they  are  said  to 
have  carfied  on  these  proceedings  at  his  request,  they  had 
already  been  retained  by  and  were  under  a  legal  obligation 
to  the  State  of  Teaxs  to  perform  these  services ;  and  it  is 
not  shown  that  they  prQgiised  the  defendant  that  they^],^ 
would  continue  them,  or  thaE ikhey  were  induced  by  defend-  ]/ 
ant's  request  to  determine  any  dispute  a^  to  their  obliga- 
tions, or  to  waive  any  claim.  '  In  a  word>  norother  considei^-  ^ 
aUonJoLan^LprQmise..by  the  defendant,  than  the  perform-^ 
^nce  of  what  they  were  legally  bound  to  perform^by  a  sub- 
sisting contract  with  another  party,  is  shown^  and  the  plain- 
tifis have  shown  on  the  other  hand,  in  .their  own  behalf, 
that  they  actually  did  perform  that  act  under  their  prior 
contract,  ye  hold  that  these  services  could  not^serveas  a 
deration  for  any  promise  by  the  dgfendfmUeyen  iTli 
had  l)een  made  at  the  tiftie  of  the  request  for  their  perform- 


412  MeBRICE  v.  GlDDINGS. 

ance.  It  may  be  added  that,  even  if  they  could  serve  this 
purpose,  they  are  not  shown  by  any  evidence  to  have  been, 
ds  a  mailer  offaciy  the  consideration  on  which  the  promise  here 
insisted  on  was  based.  What  the  consideration  for  a  promise 
was,  is  a  matter  of  evidence,  and  this  consideration  is  not 
shown  to  have  been  referred  to,  or  to  have  been  in  the 
minds  of  the  parties.  We  know  of  no  principle  which  would 
have  authorized  a  jury  to  assume,  in  the  absence  of  affirma- 
tive proof,  that  some  past  benefit,  conferred  at  a  party's 
request,  was  intended  to  serve  as  a  reason  or  consideration 
of  a  subsequent  promise,  whose  terms  in  no  way  referred  to 
it^  merely  because  it  was  an  event  which  had  once  happened 
between  the  same  parties.  The  antecedents  of  parties  are 
not  to  be  sifted  for  a  consideration. 
y !  Again,  it  should  appear  in  some  way  that  these  services 
t'  Iwere  in  fad  rendered  in  consequence  of  defendant's  request. 
rli  the  plain tifis  were  already  bound  by  their  contract  with 
J  another  party  to  perform  them,  and  were  actually  performing 
them  at  the  time  of  defendant's  request ;  in  other  words,  if 
they  were  alreadx-lfioved  by  a  sufficient  legal  cause,  the  mere 
^act  of  a  request  by  a  new  party  is  not  evidence  that  they 
jwere  caused  by  that  request ;  and  this  record  discloses  no 
other  affirmative  evidence  tending  to  show  that  the  plain- 
tiffs did  in  fact  act  upon  that  request.  Indeed,  by  showing, 
in  their  own  behalf,  that  they  obtained  judgment  against 
Chiles  under  their  contract  with  the  State  of  Texas  (Kec, 
15),  they  have  shown  that  they  did  not  act  upon  defendant's 
request. 

But  if  it  had  been  shown  that  these  services  were  in  fact 
contemplated  by  the  promisor  as  the  consideration  of  his 
promise,  and  that  they  were  in  fact  rendered  in  consequence 
of  his  request,  and  if  it  should  be  conceded  that  they  might 
serve  as  a  valuable  consideration  for  some  promise  on  his 
part,  notwithstanding  the  plaintiffs  were  under  a  prior  sub- 
sisting obTigation  to  another  party  to  perform  them,  we 
should  still  be  confronted  with  the  question,  whether  the 
particular  promise  here  insisted  upon  can  be  supported  by 
that  consideration.    We  think  that  the  contract  here  set  up 
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cannot  be  built  upon  that  foundation.  If  plaintifFs'  services 
in  the  proceedings  against  Chiles  can  be  regarded  as  a  bene- 
fit conferred  by  them  on  the  defendant  in  consequence  of 
his  request,  and  as  a  consideration  fo/^ome_promise  on  his 
part,  it  would  follow  that  the  law  at  onceimplied  a  promise 
by  him  (since  he  made  no  express  promise  at  the  time),  to 
pay  for  the  services  which  he  thus  caused,  what  they  were 
reasonably  worth. 

The  contract  between  the  plaintifls  and  the  defendant  in 
relation  to  those  services,  would  in  that  case  be  complete  and 
closed  up.  In  that  contract  the  services  would  stand  as  the 
consideration  for  a  perfect  promise,  although  that  promise 
would  be  established  only  by  implication.  Now,  it  has  been 
established  that,  where  a  past  consideration,  that  is,  a  thing 
previously  done  by  the  plaintift*  at  the  request  of  the  de- 
fendant, is  one  from  which  the  law  implies  a  promise,  a  sub- 
sequent express  promise  difl'erent  from,  or  in  addition  to, 
that  which  the  law  implies,  is  nudum  pactum.  Among  the 
authorities  in  which  this  doctrine  is  recognized  are  Brown 
fs.  Crump,  1  Marsh,  567;  Granger  vs.  Collins,  6  Mes.  &  W.i 
458 ;  Roscorla  vs.  Thomas,  8  Q.  B.,  234  ;  and  Bradford  vs. 
Koulston,  8  IriBh  Com.  L.  Rep.,  468.  If  this  were  not  the 
rule  there  would  be  two  distinct  and  perhaps  antagonistic 
promises  resting  upon  one  consideration.  We  suppose  that 
it  is  not  necessary,  in  applying  this  principle  to  the  case 
before  us,  to  demonstrate  that  a  promise  to  retain  out  of  a 
fund  belonging  to  the  State  of  Texas,  and  pay  over  to  the 
plaintiffs,  a  compensation  due  them  from  the  State  of  Texas, 
is  different  from  an  implied  promise  of  the  defendant  to 
pay  the  plaintiffs  himself,  and  out  of  his  own  moneys,  the 
value  of  services  rendered  at  his  request.  JSfe  tnust  hold 
under  the  authorities  refoired  Jo,  ^at_j)l9lntiff8i_service^ 
cannot  in  this  case  serve  as  a  consideration  for  the  subse-i 
quent  express  promise  rnsiiteiTon.  If  a  consideration  at  allj 
they  had  already  carried  one  promise  and  will  not  can 
another. 

Finally,  as  to  the  assent  of  the  State  to  this  contract,  by 
which  its  fund  was  to  be  disposed  of.    It  is  claimed  that  the 


Giddings  had,  by  virtue  of  their  KJOtttract  of  June. 29;  1874;, 
with  Governor  Coke,  a  lien  ujK)h  this  fund  for  the^piirposej, 
among  others^  of  paying  out  of  it  the  plaintiffs'"  f^  and^. 
that  the  law  implied  the  ^ohsent  of  the  State  to  an inet 'which' 
would  e>Decute  the  piii^oci^  of  the  lien.  In  this-way^thie  as-^ 
sent  of  the  State  to  t^e  x^ontract  under  consideration  is  said, 
to  b«e  ftia^e  6ut.  W6  think  that  the  provision*  referred  to* 
ne^^  !had  the  efiedt  claimed  for  it,  and  that;  even  if  it 
might  b^iiir  "tiuch  tt  construction  it  was  reeciiidM  before  it 
could  leii^  any  efupport  to  this  later  contract:.  But  as  it 
forms  the  basils  ^f  the  second  proposition  piesented  to  ns, . 
the  qu^tions  of  its  effect  and  of  its  rescission  wiUbb  con- 
sidered ulid^  that  head. 

This  second  proposition  is,  that  a  contract  was  made  by 
the  defetidant,  in  terms,  with  the  State>  .btit  fdr  the  benefit 
of  the  {plaintiffs,  and  that  by  virtue  of 'this  contract  he  is 
bound  to  pay  their  fees,  at  least  to  tha  extent  of  the  com- 
.pensation  allowed  to  himself* 

The  contract  of  June  2d,  1874,  sets  .fdrth'  that  J.  D.  and 
D.  C.  Giddings  were  appointed  agents  for  the  State  of  Texas, 
"^^to  pursue  by  svii  all  persons  having:  claims  adverse  to  the 
'State  of  Texas,"  to  the  bonds  in  question ;  and,  after  stating 
their  compensation  and  authorizing, them  to  proceed  also  by 
compromise,  it  provided  that  their>  percentage  were  "  to 
cover  all  costs  and  expenses  and  attorneys'  fees,  whether  ac- 
crued heretofore  or  to  be  incurred  hereafter."  It  is  not 
claimed  that  plaintiffs'  fees  had  "  accrued  heretofore,"  or 
that  any  fees  have  been  earned  under  the  then  outstanding 
contract  with  Governor  Davis,  made  in  1878,  by  which  they 
were  to  be  entitled  to  twenty  per  cent,  of  what  might  be 
recovered  to  the  State  by  means  of  the  suit  against  the 
United  States.  The  basis  of  their  claim  is  the  contract  with 
Governor  Coke,  made  in  JTovember  or  December,  1874.  The 
question,  therefore,  is,  whether  the  provision  relating  to  at- 
torneys' fees  "to  be  incurred  hereafter,"  meant  that  the 
Giddings  were  to  pay  out  of  their  percentages  whatever 
fees  the  State  should  subsequently  choose  to  contract  to  pay 
to  attorneys  foreervices  in. respect  of  these  bonds.     On  re- 
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barring  to  the  first  clause  of  the  agreement,  we  find  that 
they  were  to  pursne  by  suit  all  persons  having  adverse  claims. 
It  was  contemplated,  then,  that  they  should  employ  ftttor* 
neys,  and  to  the  fees  of  these  attorneys,  at  least,  the  clause 
relating  to  attorneys'  fees  to  be  incurred  hereafter,  would 
apply.  Was  it  understood  that  the  sanie  words  shoulc} 
apply  to  attorneys  employed,  not  by  these  agents  and  in 
suits  which  they  should  cause  to  be  brought,  but  by  the 
State ;  and  that  the  compensation  of  thesie  attorneys,  over 
which  they  could  have  no  control,  and  which  might,  aa 
the  compensation  claimed  by  the  |](laintiffs  undoubtedly 
would,  sweep  away  the  whole  of  their  own  percentage,  should 
be  paid  out  of  these  percentages  ?  We  think  that  an  inten- 
tion which  it  would  be  so  improvident  and  even  absurd  for 
them  to  entertain,  is  not  to  be  gathered  from  this  provision,^ 
when  it  may  be  satisfied  by  another  and  reasonable  appli- 
cation. 

This  is  a  familiar  test  in  ascertaining  the  intention  of 
statutes  and  contracts.  It  is  to  be  observed,  moreover,  that 
this  instrument  provides  for  a  particular,  and  what  on  ita  v,: 
face  would  seem  to  be  a  complete  agency,  by  ratens  of  which' 
suits  should  be  pursued  or  compromises  made  ;  and  tllat  it 
contains  no  express  indication  that  the  StatCv  int^ded  to 
employ,  or  reserved  the  right  to  employ,  any  other  agency ^^ 
and  at  the  cost  of  the  Qiddings.  In  vie^  of  this  general 
purpose  of  the  instrument,  and  of  the  omissions  of  sijch  an 
express  provision,  we  think  i%^i$  inadmissible  to  apply  the 
clause  in  question  to  the  f^^  of  the  attorneys  afterwards 
employed  by  the  State,  independently  of  the  agents.  We 
are  aware  tfaitt  the  rec^hd  shows  that  the  State  did  in  fact 
afterwards  make^a  contract  with  the  plaintiffs  for  services 
and  compensation,  but  that  fact  does  not  construe  this  agree- 
ment ;  it  must  be  construed  by  its  own  terras  and  by  the  cir- 
cumstances existing  at  the  time  of  its  execution.  And  if 
we  are  to  look  to  any  construction  given  by  the  parties,  it 
appears  that  they  both  construed  and  modified  the  original 
contract,  before  the  defendant  was  willing  to  act  under  it, 
by  the  indorsement  of  October  13, 1874.    The  terms  of  thii^ 
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indorsement  clearly  indicate  a  purpose  to  prevent  undao 
liability  on  the  part  of  the  agents,  and  to  secure  to  them  a 
reasonable  compensation,  in  case  their  percentages  should  be 
swept  away  by  the  charges  laid  upon  them ;  and  yet  for  this 
purpose  they  provided  only  for  the  case  of  those  percentages 
being  absorbed  by  claims  under  "  outstanding  contracts." 
The  parties  plainly  assumed  that  these  were  the  only  source 
of  damages,  and  it  is  not  intelligible  that  they  should  have 
understood  that  the  object  of  the  indorsement  might  yet 
be  defeated  by  contracts  which  the  State  should  choose  to 
make  with  other  persons.  Ab  this  indorsement  was  made 
before  the  defendant  would  consent  to  act  under  his  appoint- 
ment, the  two  papers  must  be  construed  as  one  instrument ; 
and,  when  so  construed,  they  exclude  any  application  of  the 
clause  in  question  to  the  fees  of  attorneys  afterwards  re- 
tained by  the  State. 

But,  if  even  the  original  contract  had  contained  a  promise 
to  the  State,  that  the  Giddings  would  pay  plaintiffs'  fees, 
those  parties  had  a  right  to  modify  or  rescind  it  at  any  time 
before  the  plaintiffs  made  themselves  privies  by  accepting 
and  acting  upon  it.  Trimble  m,  Strother,  25  Ohio  St,  378 ; 
Davis  m.  Calloway,  30  Ind.,  112 ;  Durham  t?s.  Bishoff,  47 
id.,  211;  Thorp  i?5.  Coal  Company,  48  New  York,  257.  And 
it  appears  that  the  State  and  its  agents  did  in  fact  agree 
upon  a  new  basis  and  method  of  compensation,  while  the 
original  contract  was  thus  open  to  modification,  and  that, 
under  the  new  arrangement  the  defendant  could  have  no 
connection  with  plaintiffs'  fees. 

It  was  agreed  between  the  defendant  and  Governor  Coke, 
that,  if  the  defendant  would  go  to  England,  and  pay  all  costs 
aifd  expenses  incident  to  the  collection  of  the  bonds  there 
/neld,  and  should  collect  them  during  Governor  Coke's  admin- 
/  istration,  he  should  have  a  fair  compensation  independent  of 
all  contracts.    We  think  that  by  this  arrangement  the  origi- 
nal terms  of  compensation  were  essentially  altered.     Under 
the  original  contract  the  defendant  was  to  have  reasonable 
compensation  in  case  his  percentages  should  be  exhausted  by 
,  the  charges  laid  upon  them;  but  that  cumbrom  arrangement 
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At  Law.  No.  21,414. 

5  Decided  January  80. 188). 

I  Tbe  Ohhf  Justiob  and  Jnstiees  Haonsb  and  Jims  sitting. 

• 

Defendant  receiyed  from  K.,  withoat  f raadalent  purpose  towards  plain- 
tiff or  circumstances  to  put  him  on  inquiry,  certain  goods  as  security 
for  money  loaned.  Before  suit  brought  (replevin)  the  defendant  had 
returned  the  goods  to  K.  without  notice  from  plaintiff  that  the  goods 
were  his.    Edd^  That  the  plaintiff  could  not  recover. 

Statembnt  of  thb  Casb. 

This  was  an  action  of  replevin  brought  to  recover  posses- 

don  of  plaintiff's  property,  certain  jewelry  alleged  to  have 

been  illegally  taken  and  detained  by  the  defendant.     The 

return  upon  the  writ  stated  that  the  goods  were  eloigned. 

The  facts  were  as  follows  :  In  the  absence  of  the  plaintiff, 

his  wife^  who  had,  without  his  knowledge  or  consent^  gotten 

possession  of  the  property  sued  for,  pawned  the  same  with 

a  certain  Wm.  Elskadden,  as  a  security  for  money  loaned. 
29 
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was  superseded,  and  the  defendant  waa  now  to  work  simply 
for  a  reasonable  contingent  compensation  '^  independent  of 
all  contracts."  Whatever  compensation  he  was  now  to  have 
was  to  come  to  him  in  that  character,  and  of  course  exempt 
from  any  charge  for  the  benefit  of  the  plaintiffs ;  inasmuch 
as  a  fair  Qf  reasonable  compensation  subject  to  be  consumed 
by  charges  is  an  unintelligible  conception.  With  these  views 
as  to  the  intent  of  the  original  contract,  and  of  the  effect 
of  the  final  modification,  we  must  hold  that  the  compensa- 
tion actually  received  by  the  defendant  did  not  constitute  a 
fund  out  of  which  he  was  bound  to  pay  fees  to  the  plaintiffs, 
or  money  received  for  their  use.  We  think,  therefore,  that  i 
the  court  below  was  right  in  directing  the  jury  to  find  a  ver-  1 
diet  for  defendant  upon  both  the  special  and  common  counts^ 
Judgment  is  accordingly  affirmed. 
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Some  time  afterwards  Ejskadden  placed  them  with  the  de- 
fendant as  collateral  security  for  money  advanced  on  a  prom- 
issory note.  Defendant  took  the  property  believing  it  to  be 
the  property  of  Kiskadden.  Some  time  afterwards  Kiskad- 
den  paid  the  note,  and  the  jewelry  was  returned  to  him. 
Plaintiff  in  the  meantime  had  ascertained  that  defendant 
was  in  possession  of  the  property,  and  brought  this  £^tion  of 
replevin  ;  but  not,  however,  until  after  the  goods  had  been 
returned  by  the  defendant  to  Kiskadden.  ^ 

The  above  facts  being  in  evidence,  the  court  instructed 
the  jury  that  "  if  they  believed  from  the  evidence  that  the 
defendant  received  the  property  from  Kiskadden  for  a  tem- 
porary purpose,  to  wit,  as  security  for  money  loaned  by  de- 
fendant to  said  K.,  without  fraudulent  purpose  toward  the 
plaintiff,  or  circumstances  to  put  him  on  inquiry,  and  after- 
wards returned  the  goods  to  K.,  before  this  suit  was  brought 
and  without  notice  from  plaintiff  that  the  goods  were  his, 
then  they  must  find  for  defendant." 

Verdict  and  judgment  for  defendant. 

On  exceptions  to  the  instructions  of  the  court  the  cause 
was  taken  to  the  General  Term  where,  after  hearing,  the 
judgment  was  affirmed. 

Benj.  J.  Darneille  for  plaintiff. 

Hagner  &  Maddox  for  defendant. 
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The  United  States 
vs. 

Joseph  Bodqers  and  Cristophbr  Hunter. 

Cbiminaii  Docket. 

5  Decided  February  14, 188SI. 

i  Tbe  Chief  Justioc  and  Jnstloes  Wtlis  and  Jakis  sitting. 


1.  Where  the  mere  possession  of  a  chattel  is  fraudulently  ohtained  from 
the  vendor  by  the  vendee,  ontnto  furandi^  a  conversion  of  such  chattel 
by  such  vendee  is  larceny. 

2.  The  facts  that  a  portion  of  the  purchase  money  is  paid  by  one  of  two 
vendees  in  collusion  and  receipted  for  by  the  vendor,  and  the  chattel 
left  in  the  possession  of  said  vendee,  while  the  vendor  proceeds  to  an- 
other place  to  receive  the  balance  of  the  purchase  money  from  the 
other  collusive  vendee,  do  not  work  a  transfer  of  the  title ;  it  remains 
in  the  vendor  until  the  transaction  is  complete,  and  the  whole  of  the 
purchase  money  paid ;  and  a  conversion  of  the  cliattel  by  the  vendee 
in  possession  before  the  entire  purchase  money  is  paid,  constitutes 
larceny  on  the  part  of  both  of  such  collusive  vendees  where  thev 
have  conspired  to  obtain  |>ossession  of  such  chattel  by  fraud  or  deceit 
for  the  purpose  of  conversion. 

Statement  of  the  Case. 
The  defendant  was  convicted  of  grand  larceny. 

About  March  9,  1881,  one  William  H.  Peden,  a  farmer 
residing  in  Stafford  county,  Virginia,  came  to  the  city  of 
Washington,  D.  C,  with  a  mare  which  he  wished  to  selL 
He  was  approached  by  the  defendant,  Rodgers,  and  urged  to 
trade ;  this  he  repeatedly  refused  to  do,  saying  that  he  would 
only  sell,  and  that  for  the  sum  of  $105  cash.  The  defend- 
ant Hunter,  who  was  an  acquaintance  and  associate  of  Bod- 
gers,  both  being  horse  traders,  then  intervened  and  offered 
Rodgers  $100  for  a  horse  which  he  (Rodgers)  had  in  a  distant 
part  of  the  city.  Hunter  at  the  same  time  falsely  stating 
that  he  was  the  owner  of  an  adjacent  house  which  he  then 
pointed  out.  It  was  arranged  that  Peden  should  ride  his 
mare  to  the  distant  stable  where  Rodgers'  horse  was,  should 
there  receive  $5,  should  then  ride  the  horse  back  to  the 
house  which  Hunter  pretended  to  own  and  there  receive 
from  Hunter  $100,  Peden  rode  the  mare  to  the  stable,  re- 
ceived $5,  and  gave  a  receipt  therefor,  left  the  mare  vnth 
Rodgers  at  that  stable,  rode  the  horse  back  to  the  house 
which  Hunter  said  he  owned,  could  not  find  Hunter,  and 
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learned  that  be  did  not  own  the  house.  He  went  immedi- 
ately back  to  the  stable  where  he  had  left  his  mare^  bat  she 
had  been  removed.  Neither  Hunter  nor  Rodgers  could  be 
found.  After  search  and  complaint  to  the  police,  Peden 
found  his  mare  at  a  stable  in  another  part  of  the  city  and 
reclaimed  her,  leaving  the  horse,  which  was  subsequently 
claimed  and  sold  by  Rodgers.  Peden  swore  that  he  did  not 
intend  to  part  with  the  property  in  his  mare  until  he  had 
been  paid  the  $105,  and  it  was  not  pretended  that  he  re- 
garded the  horse  as  his  property ;  he  immediately  reclaimed 
his  mare  when  he  failed  to  find  Hunter  at  the  appointed 
place. 

To  this  evidence  on  the  part  of  the  Government  the  de- 
fendants demurred.  Cox,  J.,  overruled  the  demurrer,  and 
upon  this  ruling  the  case  was  argued  in  general  term. 

A.  B.  Williams  for  the  defendants : 

On  the  first  bill  of  exceptions  the  defendants  contend  that 
their  acts  as  disclosed  by  the  testimony  produced  on  behalf 
of  the  United  States  do  not  constitute  the  offense  of  larceny^ 
and,  therefore,  that  their  demurrer  to  the  evidence  should 
have  been  sustained  by  the  court. 

They  offer  the  following  reasons  for  this  position  : 

I.  That  the  proof  shows  that  the  element  of  barter  and 
sale  entered  into  and  formed  a  component  part  of  the  trans, 
action,  and  that  title  passed. 

This  clearly  appears  from  the  acts  of  the  prosecuting  wit- 
ness, Peden,  as  disclosed  by  his  own  testimony. 

First.  Because  Peden  having  come  to  this  District  for  the 
purpose  of  selling  his  mare,  he  did  agree  to  dispose  of  her 
for  the  sum  of  one  hundred  and  five  dollars. 

Second.  Because  Peden  did  receive  five  dollars  and  did  re- 
ceive and  take  away  the  mare  belonging  to  the  defendant 
Bodgers. 

Third.  Because  Peden  did  deliver  his  own  mare  to  the 
defendant  Rodgers. 

Fourth.  Because  the  said  delivery  of  his  mare  by  Peden  to 
Rodgers,  was  absolute  and  unconditional,  on  his  part,  and 
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accompanied  by  the  receipt  of  articles  of  true  value  in  re- 
turn therefor. 

Fifth.  Because  the  said  delivery  of  his  mare  by  Peden  to 
Eodgers,  aud  the  reception  of  Rodgers'  mare  and  five  dollars 
in  return  therefor  was  at  that  time  with  the  intent  on  the 
part  of  Peden  to  transfer  the  property  therein. 

Sixth.  Because  Peden  knew  at  the  time  of  the  delivery 
of  his  mare  to  Rodgers,  that  he,  Rodgers,  received  her  as 
his  own  property,  and  that  his  consent  thereto  would  be  im- 
plied from  his  silence. 

Seventh.  Because,  after  getting  the  five  dollars  and  mare 
from  Rodgers,  he,  Peden,  recognized  his  agreement  with 
Hunter  by  proceeding  to  the  place  designated  by  Hunter 
with  the  intent  to  deliver  to  him  the  mare  he  had  just  ob- 
tained from  Rodgers,  and  receive  the  one  hundred  dollars 
agreed  upon. 

n.  That  the  proof  shows  that  there  was  no  felonious  tak- 
ing on  the  part  of  the  defendants. 

This  also  appears  from  the  testimony  of  the  prosecuting 
witness,  Peden. 

First.  Because  the  defendant  Rodgers  was  placed  in  pos- 
session of  the  mare  alleged  to  have  been  stolen,  uncondition- 
ally, and  by  the  voluntary  act  of  Peden. 

Second.  Because  Peden  failed  to  make  a  special  delivery 
of  the  possession  of  the  mare  or  to  stipulate  that  she  should 
be  held  by  Rodgers  for  any  period  of  time,  or  for  any  special 
purpose  whatsoever. 

Third.  Because  when  Peden  delivered  the  mare  to  the  de- 
fendant Rodgers,  he  knew  at  the  time  he  did  so,  that  de- 
fendant Rodgers  received  her  as  his  own,  and  he  permitted 
him  to  do  so  without  any  expression  of  dissent  on  his  part. 

ni.  The  general  statement  made  by  the  prosecuting  wit- 
ness, Peden,  ^^  that  he  did  not  intend  to  part  with  his  mare 
unless  he  got  one  hundred  dollars  in  money,"  is  not  testimony 
tending  to  prove  the  fact,  which  must  be  affirmatively  estab- 
lished by  the  United  States,  that  at  the  time  of  delivering 
his  mare  to  Rodgers,  he  did  reserve  title  in  himself  and  make 
a  special  delivery  of  the  mare,  but,  it  is  consistent  with  the 
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fact  which  is  established  by  the  entire  testimony^  that  at  the 
time  that  he  delivered  his  own  mare  and  took  the  five  dollars 
in  money  and  Rodgers'  mare,  he  fully  believed  that  he  would 
get  one  hundred  dollars  for  her,  on  delivering  her  to  Hunter, 
and  that  at  that  moment  he  intended  that  title  in  his  mare 
should  pass  to  Rodgers. 

IV.  The  guilt  of  persons  charged  with  crime  cannot  be 
made  to  depend  upon  the  unexpressed  mental  reservations 
of  others,  but  only  upon  their  own  acts  and  expressions  ut 
tered  or  adopted  by  them. 

There  have  been  many  decisions,  both  ancient  and  modem, 
upon  the  subject  of  larceny,  where  the  possession  has  been 
obtained  by  consent,  and  they  may  be  considered  as  estab- 
lishing the  following  propositions,  as  to  title : 

First  If  the  owner  of  goods  part  with  the  possession,  vol- 
untarily, knowing  at  the  time,  that  the  person  receiving  the 
same  takes  them  as  his  own  property,  and  he  fails  to  indicate 
or  to  express  his  dissent  thereto,  title  passes  and  it  is  not  lar- 
ceny, although  false  and  fraudulent  means  have  been  used  to 
obtain  the  owner's  consent  to  the  act.  Welsh  vs.  People,  17 
m.,  389;  State  vs.  Kellog,  26  Ohio,  15;  Lewer  V8.  Com.,  15  S- 
&  R.,  93;  Elliot  vs.  Com.,  12  Bush.,  (Ky.),  176;  Kelley  vr 
People,  13  N.  T.,  (S.  C),  509;  Phelps  vs.  State,  55  111.,  334; 
Staters.  Porter,  1  Porter,  (Ala.),  118;  1  Dennison,  C.  C,  38; 
2  East.,  668. 

Second.  When  the  owner  of  goods  delivers  the  possession 
to  another  person,  specially  for  some  purpose  or  object,  and 
they  are  subsequently  by  him  converted  to  his  own  use,  the 
oftense  is  larceny.  State  vs.  Watson,  41  N.  EL,  533;  State 
vs.  Lindenthal,  5  Richardson,  (S.  C),  237;  Elliot  vs.  Com., 
18  Bush,  Ky.,  176;  Smith  vs.  People,  63  N.  T.,  Ill,  Hilde- 
brand  vs.  People,  56  K  T.,  394;Loomis  vs.  People,  67  N- 
T.,  322;  Weyman  vs.  People,  6  Thomson  &  Cook,  N.  T.,  (S- 
C.),696;  2  East.,  678,  679. 

Applying  the  principles  established  by  these  cases  it  is 
apparent  that,  inasmuch  as  the  owner  of  the  mare  volunta- 
rily parted  with  his  poseession  and  delivered  her  to  the 
defendant,  knowing  that  he  received  her  as  his  own,  and 
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took  the  defendant's  goods  away  with  him,  without  making 
any  stipulation  or  agreement  concerning  her,  and  without 
giving  expression  to  any  mental  reservations  or  intentions 
that  may  have  existed  in  his  mind  at  the  time,  he  conse- 
quently made  no  special  delivery  and  therefore  the  defend- 
ants are  not  guilty  of  larceny. 

Georob  B.  Corkhill  and  R.  Ross  Perry,  for  the  United 
States: 

I.  Where,  by  delivery,  the  owner  of  the  goods  passes  not 
only  the  possession,  but  the  right  of  property,  there  is  no 
larceny. 

^n.  But  where  the  mere  possession  has  been  obtained 
animo  furandi  or  fraudulently,  then  any  act  indicating  con- 
version constitutes  larceny. 

Did  Peden,  in  delivering  possession  of  his  mare  to  Rodgers 
intend  to  vest  him  with  the  ownership  of  the  mare  until  he 
had  been  paid  for  her  7  He  swears  that  he  did  not  so 
intend  ;  it  is  not  reasonable  to  suppose  that  he  did  so 
intend ;  he  was  a  stranger  here  and  the  defendants  were 
strangers  to  him  ;  it  is  not  probable  that  he  would  have 
parted  with  the  property  in  his  mare  until  he  had  been  paid 
relying  simply  upon  the  good  faith  of  these  strangers.  His 
acts  show  that  he  did  not  so  intend,  for  his  first  step  was  to 
reclaim  his  mare  ;  the  defendants  knew  that  he  did  not  so 
intend,  for  they  immediately  removed  and,  as  they  thought, 
.concealed  the  mare,  and  then  vanished. 

The  following  cases  are  referred  to  as  illustrating  the  dis- 
tinction between  a  mere  delivery  of  the  possession,  a  condi- 
tional delivery  and  the  absolute  transfer  of  ownership  :  Rex 

vs.  Aikles,  2  East.  P.  C,  675  ; ,  1  Leach,  C.  C, 

294  ;  Rex  vs.  Campbell,  1  Moody,  C.  C,  179 ;  Rex  vs. 
Small,  8  Car.  &  Payne,  46  ;  Regina  vs.  Webb,  6  Cox  C.  C, 
154  ;  Rex  vs.  Gilbert,  1  Moody  C.  C,  185  ;  Rex  vs.  Pratt,  1 
Moody,  C.  C,  260  ;  Regina  vs.  Cohen,  2  Dennison,  C.  C,  249 

See  also — 2  Leading  Criminal  Cases,  p.  101 ;  1  Whartons' 
Criminal  Law,  §§968,  966  ;  Stevison  vs.  People,  43  III.,  897  j 
State  vs.  Brown,  25  Bl.,  561 ;  People  vs.  Call,  1  Denio,  120  ; 
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People  vs.  McDonald,  48  N.  Y.,  61 ,  Smith  vs.  People,  68  N. 
Y.,  Ill  5  Elliott  vs.  Com.,  12  Bush,  (Ky.)>  176. 

There  is  apparently  but  little  conflict  between  connsel  for 
the  defendants  and  counsel  for  the  United  States  with  res- 
pect  to  the  law  applicable  in  the  premises. 

It  is  conceded  by  counsel  for  the  United  States  that  if 
Peden  meant  to  transfer  the  ownership  of  his  mare  by  the 
delivery  of  the  possession  to  Rodgers,  there  is  no  larceny. 

It  is  conceded  by  counsel  for  the  defendants  that  if  Peden 
delivered  the  possession  of  the  mare  to  Rodgers,  specially 
for  some  purpose  or  object,  intending  to  retain  the  ownership 
until  the  purpose  was  accomplished,  and  the  mare  was  con- 
verted by  Rodgers  before  such  purpose  was  accomplished,  then 
there  is  larceny.  Counsel  for  defense,  however,  insist  that 
the  special  purpose  must  be  explicitly  declared  at  the  time 
of  the  delivery  of  the  possession.  Mr.  Justice  Cox  thought 
otherwise  and  instructed  the  jury  that  it  might  be  implied 
from  all  the  circumstances  of  the  case,  and  the  accompanying 
and  succeeding  acts  of  both  parties.  In  this  he  was  clearly 
right.  ITone  of  the  cases  cited  by  defendants'  counsel  estab- 
lish that  there  must  be  a  formal  declaration  by  the  one  party 
and  acceptance  by  the  other,  of  the  purpose  of  the  transfer 
of  possession. 

Mr.  Chief-Justice  Cartter  delivered  the  opinion  of  the 
court. 

We  do  not  care  to  hear  further  argument  in  this  case. 
We  think  the  defendants  were  fairly  tried  and  properly  con- 
victed, and  that  they  are  eminently  worthy  of  punishment. 
The  case,  as  it  appears  to  us,  was  that  of  an  inchoate  sale,  an 
incomplete  delivery,  and  a  conversion  of  the  property  by  the 
defendants  with  a  felonious  purpose,  while  the  sale  was  yet 
inchoate  and  incomplete. 

The  formula  of  the  transaction,  if  dissected  as  the  inge- 
nuity of  counsel  in  argument  has  ably  attempted  to  do, 
might  make  another  case.  But  is  that  the  proper  way  to 
:  view  this  transaction  in  the  light  of  the  plain  purpose  of  the 
law  to  punish  guilt  and  to  protect  innocence? 
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The  complaining  witness  came  to  this  city  with  a  horse 
for  sale,  of  which  he  had  fixed  the  price,  and  upon  the  horse- 
market  here  he  met  the  defendants  Rogers  and  Hunter.  He 
^  was  inquired  of  by  them  if  he  wanted  to  sell  his  horse.  He 
*  replied,  "Yes,  I  want  to  sell  my  mare  for  $106  cash."  Said 
Ilodgers,  '^  I  would  buy  it  if  I  could  sell  my  horse  for  $100." 
Hunter  then  and  there,  according  to  the  statement  of  facts, 
said  that  he  would  pay  Rodgers  f  100  for  his  horse.  "  Very 
well,"  said  the  complaining  witness,  "  that  makes  a  sale  of 
my  mare  for  $105." 

Now  counsel  for  the  defendants  has  discussed  the  case  as  if 
this  was  the  merest  innocent,  accidental,  segregated  action 
conceivable  on  their  part;  that  it  all  happened  by  mere  blun- 
der; that  there  was  no  concert  of  action  or  mutual  understand- 
ing between  Rodgers  and  Hunter;  if  that  view  of  the  facts 
could  be  tolerated  the  force  of  the  argument  would  be  con- 
clusive. But  the  case  as  the  evidence  clearly  shows  it,  is  far 
otherwise. 

The  complaining  witness,  a  countryman,  is  approached  by 
these  defendants  with  reference  to  a  purchase  of  his  mare ; 
as  always  happens  in  such  cases,  the  consideration  to  be  paid 
is  not  at  hand,  it  is  by  mere  accident  a  little  way  off,  as  in 
this  instance  the  horse  which  Hunter  pretended  to  buy  of 
Rodgers  was  not  at  the  hprse  market  but  at  Rodgers'  house; 
the  countryman  was  invited  to  go  there,  leave  his  mare^ 
bring  Rodgers'  horse  to  Hunter  and  receive  the  $100,  and  he 
went.  Hunter  told  him  that  he  (Hunter)  lived  in  and  owned 
a  certain  designated  house,  and  that  he  (witness)  should 
bring  Rodgers'  horse  there  and  receive  his  money.  At  Rod- 
gers' house  the  saddle  was  taken  from  the  countryman's 
mare,  placed  upon  Rodgers'  horse,  which  the  countryman 
rode  back  to  the  house  pointed  out  by  Hunter;  when  he  got 
there  he  found  that  Hunter  did  not  live  there  and  did  not 
own  the  house.  Hunter  he  could  not  find.  He  then  rode 
back  to  Rodgers'  house,  but  both  Rodgers  and  the  mare  had 
disappeared,  just  as  you  might  accidentally  suspect  from  this 
series  of  accidents.  He  then  began  to  suspect  that  he  had 
fallen  among  thieves,  and  made  complaint  to  the  police 


426  United  Statbs  v.  Bodgbrs. 

through  whose  assistance  he  recovered  his  mare  in  another 
part  of  the  city. 

Kow  does  this  combination  of  facts,  this  series  of  circom- 
stances,  justify  the  conclusion  that  these  defendants  acted 
in  concert,  and  that  they  conspired  to  get  the  complaining 
witness'  mare  fraudulently  out  of  his  possession?  We  think 
that  such  a  conclusion  is  irresistible. 

The  demurrer  was  overruled  in  the  court  below  upon  the 
hypothesis,  as  we  are  advised  by  the  charge  of  the  court,  that 
this  transaction  was  one  and  entire;  that  Bodgers  and  Hun- 
ter were  in  design  one  person,  that  they  mutually  conspired 
and  intended  mutually  to  reap  the  benefit  of  the  conspiracy. 

The  ground  upon  which  we  decide  this  case  is  that  here 
was  an  incomplete  sale,  an  incomplete  or  conditional  deliv- 
ery of  the  thing  sold  ;  that  the  transaction  was  not  ripened 
and  fully  consummated  until  the  purchase  money  had  been 
paid  for  the  mare ;  that  the  title  to  the  mare  did  not  pass 
until  the  purchase  money  had  been  paid,  and  was  not  in- 
tended by  the  vendor  to  pass  until  then.  The  fact  that 
Bodgers'  horse  constituted  one  part  of  the  consideration* 
and  the  five  dollars  paid  by  Bodgers  another  part  of  the 
consideration,  and  that  the  horse  was  saddled  to  convey  th^ 
vendor  to  the  place  of  payment  of  the  balance  of  the  pur- 
chase money,  do  not  make  it  a  complete  transaction  ;  it 
xould  not  become  such  until  the  purchase  money  had  in  fact 
been  paid.  We  hold  that  the  right  of  property  in  the  title 
to  the  mare  remained  in  the  vendor  until  the  time  of  the 
payment  of  the  purchase  money,  and  as  the  purchase  money 
was  never  paid  the  vendor  never  parted  with  his  title  to  his 
mare. 

If  the  question  were  res  integray  I  should  myself  hold  that 
in  no  case  could  title  pass  where  the  possession  has  been  ob- 
tained by  fraud  or  deceit,  and  in  my  opinion  there  is  no  solid 
ground  of  distinction  between  cases  where  the  title  has  been 
obtained  by  fraud  and  those  in  which  only  a  naked  posses- 
sion has  been  so  obtained.  To  say  that  a  vendor  has  parted 
with  his  title  under  such  circumstances  may  be  correct  in 
terms,  but  how  has  he  parted  with  it?    Why,  under  the  in 


Johnston  v.  District.  427 

flaence  of  fraad  and  false  pretences.  His  jndgment  and  will 
have  been  cheated.  All  the  requirements  necessary  to  con* 
stitnte  a  legal  contract  for  the  alienation  of  property  have 
been  outraged,  yet  that  which  the  law  in  its  civil  issues 
treats  as  void,  by  the  sublimated  metaphysics  of  the  criminal 
law  is  made  valid.  This  is  a  refinement  in  the  direction  of 
protecting  guilt  and  defrauding  innocence  ;  it  is  a  distinction 
in  violation  of  common  sense,  and  of  all  the  analogies  of 
the  law,  and  if  I  were  not  bound  by  precedents  I  should  not 
hesitate  to  declare  all  such  transactions  larcenies. 

The  court  has,  without  any  hesitation  and  without  argu- 
ment on  the  part  of  the  United  States,  concluded  to  afiirm 
the  decision  below,  and  it  is  so  ordered. 


■♦♦■ 


Horace  S.  Johnston 
vs. 
The  District  of  Columbu. 
At  Law.    No.  1S,655. 

5  Decided  Mareh  S7, 188S. 

>  Thb  Cbixf  Justiob  and  Justices  Coz  and  J  axes  sitting* 

1«  Evidence  to  be  admissible  must  be  applicable  to  the  averments  of  the 
declaration. 

9.  It  is  no  ground  of  action  against  a  municipal  corporation  that  it  has 
committed  a  mere  error  of  judgment  in  the  construction  of  a  street 
sewer  whereby  damage  ensues  to  adjoining  property,  when  It  is  not 
alleged  that  the  defect  of  construction  was  caused  by  the  carelessness 
of.tne  defendant,  or  was  brought  to  its  notice. 

3.  The  amendment  of  a  declaration,  so  as  to  state  for  the  first  time  a 
cause  of  action,  is  equivalent  to  bringing  a  new  suit  as  of  the  date  of 
the  amendment ;  and  if  the  statutory  period  of  limitations  has  elapsed, 
the  action  will  be  barred,  notwithstanding  the  original  declaration 
was  filed  within  the  statutory  period. 

The  Case  is  sufficiently  stated  in  the  opinion. 

"W.  A.  Cook  and  John  E.  Norris  for  plaintiff : 

The  District  was  liable  for  defects  either  in  the  workman- 
ship or  capacity  of  the  sewer  complained  of.    Indianapolis 
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vs.  HofPer^  80  Ind.,  288 ;  Mayor,  etc.^  vs.  Thompeon,  29  Ark, 
569 ;  Dixon  vs.  Barker,  65  HI.,  518. 

Francis  Miller  for  defendant : 

Liability  for  damages  caused  by  a  defective  plan  can  only 
arise  when  the  corporation  has  been  negligent  in  the  selec- 
tion of  the  officers  to  whom  it  has  entrusted  the  work  of  de- 
vising that  plan.  See  cases  cited  in  notes  to  sections  753, 
799  and  801  of  Dillon  on  Municipal  Corporations ;  and  Mills 
vs.  Brooklyn,  32  N.  Y.,  489  ;  Child  vs.  Boston,  4  Allen,  41 ; 
Wilson  vs.  New  York,  1  Denio,  599 ;  Carr  vs.  Northern 
Liberties,  85  Penn.  St.,  824,  approved  by  Sharswood,  J.,  in 
Grant  vs.  Erie,  69  Penn.,  422  ;  Beekman  t;^.  Detroit,  34 
Mich,  125 ;  Van  Pelt  vs.  Davenport,  42  Iowa,  808. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

This  is  an  action  for  damages  for  injuries  sustained  by  the 
plaintiff  in  consequence  of  the  overflow  of  water  from  the 
Missouri  avenue  sewer  into  the  basements  of  his  houses  sit- 
uated on  Four-and-a-half  street  and  Missouri  avenue,  July, 
1877.  The  only  allegation  in  the  original  declaration  look- 
ing to  responsibility  of  the  District,  is  that  the  sewer  con- 
structed by  it  on  Missouri  avenue  is  defective  and  imperfect, 
and  upon  every  fall  of  rain  fills  and  overflows.  It  is  not  al- 
leged that  the  imperfection  or  defect  was  caused  through  the 
neglect  of  the  defendant,  or  was  brought  to  the  notice  of  the 
District  authorities  ;  nor  is  the  nature  of  the  defect  or  im- 
perfection set  forth.  On  its  face  the  declaration  does  not 
seem  to  state  a  cause  of  action.  At  the  trial  the  plaintiff 
offered  to  prove  that  the  plan  on  which  the  sewer  had  been 
constructed  by  the  authorities  of  the  District  had  not  been 
judiciously  selected.  This  testimony  was  excluded,  and  is 
the  ground  of  the  first  exception. 

In  the  first  place  there  seems  to  be  no  averment  in  the 
declaration  to  which  such  evidence  was  applicable.  In  the 
next  place,  a  mere  error  of  judgment  in  the  construction  of 
such  work  does  not  seem,  on  the  authorities,  to  be  a  ground 
of  action  in  the  absence  of  carelessness  in  the  selection  of  a 
plan,  or  the  employment  of  proper  agents  to  devise  and  ex- 
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ecnte  it ;  and  if  such  want  of  care  existed  it  ought^  unqaefi- 
tionably^  to  be  averred  in  the  declaration.  On  this  ground 
we  think  the  evidence  was  rightly  excluded. 

More  than  three  years  after  the  bringing  of  the  suit^  and 
after  the  occurence  of  the  alleged  injury,  the  plaintiff  filed 
an  amendment  to  his  declaration,  in  which  he  charged  knowl- 
edge on  the  part  of  the  District  of  the  defect  and  in- 
adequacy of  the  sewer,  and  also  failure  to  inspect  the 
same  after  due  notice  of  its  condition,  and  also  knowingly 
and  wrongfully  suffering  it  to  choke  up  and  thus  overflow. 
To  this  amended  declaration  the  defendant  pleaded  the 
statute  of  limitations,  and  the  plea  was  demurred  to ;  but 
the  demurrer  was  overruled  by  the  court  below. 

We  think  the  original  declaration  did  not  state  a  cause  of 
action,  but  that  such  cause  of  action  was  stated  for  the  first 
time  in  the  amendment,  and  that  it  is  equivalent  to  bring- 
ing a  new  suit  as  of  the  date  when  the  amendment  was  filed, 
and  that  the  defendant  cannot  be  deprived  of  the  opportu- 
nity of  pleading  the  defense  of  limitations  by  the  circum- 
stance that  this  amendment,  stating  a  cause  of  action  for 
the  first  time^  was  added  to  the  declaration  filed  within 
the  statutory  period,  and,  therefore,  the  demurrer  to  the 
plea  was  properly  overruled  by  the  court  below. 

Judgment  affirmed. 
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John  F.  May 

vs. 

Alexander  E.  Shepherd 

At  Law.  No.  20,320. 

1.  A  verbal  agreement  to  receive  a  greater  rate  of  Interest  than  six  per 
cent,  for  forbearance  after  a  debt  is  due  is  void  under  the  Revised 
Statutes  of  the  District  of  Columbia,  Sec.  715. 

2.  A  void  promise  to  pay  illegal  interest  is  not  a  valuable  consideration 
for  a  promise  to  forbear.    It  is  a  mere  nudtan  pactum, 

3.  While  it  is  perfectly  well  settled  that  a  valid  agreement  between  a 
creditor  and  the  principal  debtor,  giving  time  after  the  maturity  of  the 
note,  discharges  the  surety,  yet  the  agreement  must  be  a  binding  one; 
otherwise  it  is  a  mere  voluntary  indulgence  and  no  valid  defense  for 
the  surety. 

4.  By  the  provisions  of  a  deed  of  trust  given  to.  secure  a  promissory 
note,  the  terms  of  sale  in  case  of  de&ult  were  as  follows :  ^^  Tit 
(onourU  of  indebUdnesM  secured  by  said  deed  of  trust  unpaid,  with  the 
expense  of  the  sale,  in  cash,  and  the  balance  at  twelve  and  eighteen 
months.'* 

Edd^  Not  to  be  construed  as  depriving  the  trustees  of  the  power 
to  sell  for  less  than  the  full  amount  of  the  debt,  taxes  and  ez- 
X>en8es.    A  provision  in  a  deed  of  trust  to  secure  a  debt,  to  have  that 

.  effect  should  be  very  clearly  expressed.  The  true  construction  of  this 
language  is,  that  the  trustees  should  require  a  cash  payment  of  enough 
to  satisfy  the  debt,  if  the  purchase  money  be  sufficient  for  that  pur- 
pose, and  the  balance,  if  any,  in  two  instalments. 

6.  S.  gave  his  promissory  note,  bearing  ten  per  cent,  interest  until  paid, 
to  M.,  and  secured  the  same  by  deed  of  trust  upon  real  estate ;  subse- 
quently S.,  for  a  valuable  consideration,  conveyed  the  equity  of  re- 
demption to  W.,  and  paid  the  interest  on  the  note  up  to  the  date  of 
the  conveyance.  W.  then  paid  the  interest  until  the  maturity  of  the 
note,  when  he  went  to  M.  and  told  him  that  he  (W.)  had  to  pay  the 
note,  but  asked  for  an  extension  of  one  year  at  the  same  rate  of  in- 
terest, which  was  granted.  The  agreement  to  extend  was  not  in 
writing.  A  subsequent  extension  was  obtained  in  the  same  manner. 
Default  having  finally  been  made,  the  property  was  sold,  but  did  not 
sell  for  enough  to  satisfy  the  note.  Whereupon  S.  was  sued  for  the 
balance,  and  was  held  by  the  court  liable  for  the  same. 

Statement  of  the  Case. 

Motion  for  new  trial  on  exceptions. 

The  declaration  consisted,  besides  the  money  counts,  of  a 
special  count  on  a  promissory  note  dated  April  26, 1876,  by 
which  defendant  promised  to  pay  to  the  order  of  the  plain- 
tiff $10,000,  two  years  after  date,  with  interest,  payable 
quarterly,  at  ten  per  cent,  until  paid.  The  interest  had  been 
paid  up  to  April  26, 1878,  and  $8,132.10  of  the  principal  had 
been  paid  and  credited  February  19, 1879.    The  plaintiff 
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claimed  a  balance  dae  of  $2,684,669  with  interest  at  ten  per 
cent,  until  paid  from  February  19^  1879.  The  note  was 
secured  by  deed  of  trust  upon  real  estate,  and  the  trust  hav- 
ing been  foreclosed  by  a  sale  of  the  property  at  public  auction^ 
the  plaintiff  became  the  purchaser^  the  net  proceeds  of  the 
sale,  $8,132.10,  being  credited,  as  above  stated,  on  the  note, 
February  19, 1879.  This  suit  was  brought  against  defendant 
to  recover  the  balance  due. 

The  defendant^  besides  the  g^eral  issue,  filed  three  special 
pleaS;  in  substance  as  follows : 

1.  Estoppel  m  pais^  because  the  plaintiff  required  and  re- 
ceived from  defendant  as  security  for  said  note,  a  deed  of 
trust  of  real  estate,  and  agreed  to  its  terms  and  provisions^ 
by  which  power  is  given  to  the  trustees  to  sell  upon  default 
made  in  payment,  and  that  upon  such  sale  the  purchase 
money  shall  amount  in  cash  to  the  amount  of  the  indebted- 
ness secured,  with  the  expenses  of  sale,  that  plaintiff  required 
sale  to  be  made  under  the  powers,  terms,  and  conditions  of 
said  deed  of  trust,  and  at  a  sale  so  made,  became  the  pur- 
chaser of  said  real  estate,  and  received  a  deed  therefor,  and 
entered  into  possession  thereof. 

2.  That  said  note  was  secured  to  be  paid  by  a  deed  of 
trust  of  valuable  real  estate,  with  power  to  the  trustee  to 
sell  upon  default,  and  plaintiff'  caused  said  property  to  be 
advertised  and  sold,  and  purchased  at  said  sale,  and  said 
property  exceeded  in  value  the  amount  of  said  note,  with 
interest,  costs  of  sale  and  taxes;  wherefore  he  says  that  said 
note  is  paid  and  satisfied. 

3.  Estoppel  by  deed,  because  said  note  was  secured  to  be 
paid  by  deed  of  trust  of  even  date  to  Richard  Wallach  and 
Andrew  B.  Duvall,  as  trustees,  (profert)  whereby,  valuable 
real  estate  described,  was  conveyed  with  power  in  said  trus- 
tees to  sell  upon  default  made  in  the  payment  of  said  note, 
upon  the  terms  prescribed  by  the  deed  of  trust,  to  wit :  The 
amount  of  indebtedness  secured  by  said  deed  of  trust  unpaid 
and  the  expense  of  sale,  in  cash,  and  the  balance  at  twelve 
and  eighteen  months,  ftc. :  and  thereafter  said  trustees,  by 
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tfaeir  deed  beariog  date  February  19,  1879,  (profert)  con- 
veyed said  real  estate  to  plaintiff,  and  in  said  deed  it  is  re- 
cited that  this  defendant  and  his  wife  made  and  executed 
the  said  deed  of  trust,  and  that  the  trustees  in  execution  of 
the  trusts  therein  declared^  and  by  direction  of  the  party 
secured  thereby  (meaning  the  plaintiff)  made  sale  of  said 
real  estate^  at  which  sale  the  plaintiff  became  the  purchaser, 
and  that  the  plaintiff  had  fully  complied  with  the  terms  of 
said  sale. 

Upon  all  of  these  pleas  issue  was  joined.  At  the  trial, 
the  note  having  been  first  offered  and  admitted  in  evidence, 
plaintiff  testified  that  the  same  was  given  to  him  by  the  de- 
fendant for  money  lent  by  plaintiff  to  defendant.  The  deed 
of  trust  by  which  the  note  was  secured  was  then  offered  and 
admitted  in  evidence.    It  was  in  substance  as  follows  : 

Date,  April  26, 1875.  Alexander  K.  Shepherd  and  wife  to 
Richard  Wallach  and  Andrew  B.  Duvall,  trustees.  Kecites 
that  Shepherd  is  indebted  to  John  F.  May,  |10,000,  and  has 
given  his  promissory  note  of  even  date  at  two  years,  inter- 
est at  ten  per  cent,  payable  quarterly,  until  paid,  and  to  se- 
cure its  payment,  conveys  lot  17  of  Babcock's  subdivision 
of  part  of  squaare  108,  Washington,  D.  C,  upon  certain 
trusts,  among  which  that,  upon  default  made,  to  sell  at  pub- 
lic auction,  upon  20  days  advertisement  of  terms,  A;c., "  which 
said  terms  of  sale  shall  be  as  follows,  viz.,  the  amount  of  in- 
debtedness secured  by  said  deed  of  trust,  unpaid,  with  the 
expense  of  sale,  in  cash,  and  the  balance  at  twelve  and 
eighteen  months  for  which  the  notes  of  the  purchaser,  bear- 
ing interest  from  the  day  of  sale,  and  secured  by  deed  of 
trust  on  the  property  sold,  shall  be  taken." 

The  plaintiff  further  testified,  that  before  the  maturity  of 
the  note  the  defendant  sold  to  Gilbert  C.  Walker  and 
paid  the  interest  that  accrued  upon  the  note  up  to  the  time 
of  the  sale,  and  thereafter  said  Walker  paid  the  interest  up- 
on said  note  to  him  up  to  its  maturity  ;  that  upon  the  ma- 
turity of  the  note.  Walker  came  to  him — told  him  that  he 
( Wdker)  had  to  pay  the  note,  and  asked  that  the  note  be 
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extended  for  him  for  one  year,  and  thereupon  he  extended 
the  note  for  one  year  at  the  same  rate  of  interest ;  that 
Walker  paid  the  interest  upon  the  note  for  the  time  of  the 
extension^  and  at  its  maturity  again  requested  a  further  ex- 
tension for  one  year,  but  he  refused  to  extend  it  for  a  year, 
but  did  extend  it  for  nine  months,  at  the  same  rate  of  inter- 
est ;  that  no  interest  was  paid  for  the  last  extension^  and 
after  the  expiration  of  nine  months,  default  being  made  in 
the  payment  of  the  note  and  interest,  he  caused  the  trustees 
under  the  deed  of  trust  to  sell  the  said  real  estate  at  public 
auction  as  required  by  the  deed  of  trust,  and  at  a  sale  so 
made  he  purchased  the  property  for  the  sum  of  $8,600,  and 
after  deducting  the  expenses  of  sale  and  taxes  the  balance 
of  $8,132.10  was  credited  upon  the  note,  and  the  balance, 
$2,684''.66,  with  interest  from  the  day  of  sale,  was  due  and 
unpaid ;  that  the  property  was  duly  conveyed  to  him  by 
Wallach  and  Duvall,  trustees,  and  he  was  in  possession. 

This  was  all  of  thesCvidence  given  in  behalf  of  the  plain tift*, 
who  then  rested. 

Thereupon  the  defendant  prayed  the  court  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant,  which  the  court 
refused.  Whereupon  defendant,  after  excepting  to  the  re- 
fusal of  the  court  so  to  instruct  the  jury,  offered  in  evidence 
the  deed  from  Duvall  and  Wallach,  trustees  to  the  plaintiff, 
in  substance  as  follows  : 

Deed  dated  February  19,  1879.  Wallach  and  Duvall, 
trustees,  to  John  F.  May.  Recites  that  Shepherd  and  wife 
had  made  and  executed  a  deed  of  trust,  dated  April  26, 1875, 
conveying  the  property  described,  to  secure  the  payment  of 
a  certain  promissory  note,  and  upon  default  in  payment  to 
sell  at  auction  ;  and  of  the  proceeds  to  pay  said  note,  inter- 
est and  costs  of  sale,  and  to  convey  the  said  real  estate  to 
the  purchaser  thereof,  all  of  which  will  fully  appear  upon 
reference  to  said  deed  of  trust ;  that  default  having  been 
made,  the  trustees,  in  execution  of  the  trusts  declared  in 
said  deed  of  trust,  proceeded  to  make  sale,  and  sold  to  John 
F.  May,  who  being  the  highest  and  best  bidder  therefor,  at 

and  for   the  sum  or  consideration  hereinafter  mentioned 
30 
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( (8,600),  became  the  pnrchaser  thereof,  and  whereas  the  said 
John  P.  May  hath  fully  complied  with  the  terms  of  said  sale, 
Ac,  conveys  him  lot  17,  Babcock's  subdivision  of  part  of 
square  108,  Washington,  D.  C. 

The  defendant  then  prayed  the  court  to  instruct  the  jury 
that  the  plaintiff  was  estopped  by  his  acts  in  the  premises 
from  saying  or  claiming  that  the  said  promissory  note  was 
not  paid,  which  prayer  the  court  refused  to  grant. 

The  defendant  thereupon  prayed  the  court  to  instruct  the 
jury  that  the  plaintiff  was  estopped  by  the  said  conveyances 
from  saying  or  claiming  that  the  note  was  not  paid  ;  which 
the  court  also  refused  to  grant.  Defendant  then  offered  to 
prove  that  the  property  sold  under  the  deed  of  trust  and 
purchased  by  the  plaintiff  was,  at  the  time  of  sale,  and  now 
is,  at  a  fair  and  reasonable  estimate,  worth  $15,000 ;  but 
the  court  ruled  the  proof  inadmissible.  An  offer  was  then 
made  to  prove  by  the  auctioneer  who  made  the  sale,  that 
the  plaintiff  was  the  only  bidder  at  the  sale ;  this  also  the 
court  overruled. 

The  defendant  then  further  offered  in  evidence,  and  the 
same  was  admitted,  the  deed  of  defendant  to  Gilbert  C. 
Walker,  in  substance  as  follows : 

Deed  dated  August  1, 1876.  Alexander  R.  Shepherd  and 
wife  to  Gilbert  C.  Walker.  In  consideration  of  $30,000, 
conveys  lot  17,  in  Babcock's  subdivision  of  part  of  square 
108,  subject,  however  to  a  certain  deed  of  trust  dated  April 
26, 1875,  and  recorded  in  liber  781,  folio  481,  said  deed  of 
trust  being  for  $10,000,  covenant  against  all  claims  under 
him  "  except  the  aforesaid  deed  of  trust." 

No  other  evidence  being  offered,  the  court  instructed  the 
jury  that  the  evidence  in  behalf  of  the  defendant,  though 
believed  by  the  jury,  was  not  legally  competent  to  defeat 
the  plaintiffs  right  to  recover,  to  which  instruction,  and  to 
the  refusal  of  the  court  to  admit  the  evidence  as  above 
offered,  the  defendant  excepted. 

Verdict  for  plaintiff  for  $3,163.28  and  costs. 
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Andrew  B.  Duvall  for  plaintiff : 

Before  the  maturity  of  the  note  the  defendant  sold  and 
conveyed  said  real  estate,  "  subject  to  said  deed  of  trust," 
to  G.  0.  Walker,  who  did  not  assume  the  payment  of  the 
note  in  the  deed  or  covenants,  nor  was  its  amount  deducted 
from  the  purchase  money  so  far  as  the  record  shows. 

Whatever  may  have  been  the  relations  established  between 
Shepherd  and  Walker  by  this  sale  and  purchase  of  the  equity 
of  redemption  in  said  real  estate,  we  maintain  defendant's  re- 
lation to  plaintiff  upon  the  note  remained  unchanged  ;  there 
was  no  novation  ;  defendant  was  and  continued  to  be  the  maker 
of  the  note ;  his  liability  as  such  was  ever  fixed  and  determined ; 
he  did  not  become  Walker's  surety  on  the  note,  for  Walker 
was  never  a  party  thereto.  In  equity,  as  between  defendant 
and  Walker,  if  the  latter  had  assumed  in  the  deed  or  cov- 
enanted to  pay  the  mortgage,  especially  if  the  amount  was 
deducted  from  the  price,  it  may  be  that  defendant  became 
his  surety,  but  not  as  between  plaintiff  and  defendant.  1 
Hill  on  Mortg.,  827,  and  cases.  Waters  vs.  Hubbard^  44 
Conn.,  840,  348. 

Even  if  Walker,  in  the  deed  to  him,  had  assumed  pay- 
ment of  the  deed  of  trust,  the  holder  of  the  note  might 
treat  both  him  and  the  defendant  as  principals.  Corbett  vs. 
Waterman,  11  Iowa,  86. 

Defendant  could  have  discharged  his  obligation  at  any 
time  after  maturity  of  the  note  by  payment ;  the  so-called 
extension  of  the  note  was  nudum  pactum.  Defendant  could 
not  have  been  damnified.  There  is  no  pretense  that  Walker 
was  insolvent ;  and  if  he  had  assumed  payment  of  the  note, 
and  was,  as  between  them,  primarily  liable,  defendant  could 
have  enforced  that  contract  without  actual  payment  by  him- 
self.   Bawson  vs.  Copeland,  2  Sandf.,  284. 

A  contract  to  pay  usurious  interest  constitutes  no  consid- 
eration. 74  Pa.  St.  36  ;  10  Ind.,  227 :  46  N.  H.  104,  81 
Md.,  126. 

It  was  not  competent  in  this  case  for  defendant  to  liti- 
gate any  question  as  to  the  manner  or  sufficiency  of  the 
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sale  made  under  the  deed  of  trust  by  the  trustees;  any 
such  alleged  breaches  of  trust  were  only  cognizable  upon  a 
direct  issue  with  them  in  a  court  of  chancery.  The  court 
below,  therefore,  properly  refused  to  entertain  testimony 
relative  to  the  value  of  the  security,  the  adequacy  of  the 
price  obtained,  or  the  number  of  bidders  at  the  sale  made  by 
the  trustees.  Hill,  on  Trustees,  518-521 ;  Shields  vs.  Bar- 
row, 17  How.,  180-139. 

The  note  and  the  deed  of  trust  are  for  many  purposes 
distinct.  Difierent  remedies  are  administered  in  difterent 
tribunals  for  each ;  different  parties  are  convened.  The 
note  may  be  barred,  and  yet  the  trust  enforced ;  the  trust 
may  be  void,  and  yet  the  note  valid ;  the  note  may  be  in 
judgment,  and  that  barred  by  limitations,  and  still  it  would 
note  extinguish  the  collateral  remedy  under  the  deed  of 
trust,  though  it  had  relation  to  and  was  intended  to  secure 
payment  of  the  same  note.  Bank  of  Metropolis  vs.  Guttsch- 
lick,  14  Pet.,  19-82. 

The  deed  of  trust  executed  by  Shepherd  was  the  custom- 
ary collateral  security  for  the  repayment  of  money  loaned. 
It  was  intended  as  such,  and  as  such  it  is  pleaded  by  defend- 
ant. There  is  no  foundation  for  the  claim  now  made  by 
him,  that  he  was  to  be  absolutely  absolved  from  any  fur- 
ther accountability  on  the  note  in  the  event  of  a  sale  under 
the  deed  of  trust.  The  terms  of  sale  prescribed  in  the  deed 
(upon  which  defendant  claims  the  estoppel)  are  the  mere 
incidents  of  the  power  lodged  in  the  trustees  ;  the  power  to 
sell  for  cash  was  inserted  solely  to  prevent  any  delay  in  real- 
izing the  money  upon  default  in  payment  of  the  money." 
Markey  vs.  Langley,  98  U.  S.,  142. 

The  operation  of  deeds  is  a  question  of  intention  ;  the 
doctrine  of  estoppel  is  never  carried  further  than  the  parties 
appear  from  the  tenor  of  the  whole  instrument  to  have 
agreed.  The  presumption  is  against  rather  than  in  favor  of 
estoppel,  and  the  party  relying  upon  it  must  show  that  it 
results  from  the  particular  clause,  and  is  consistent  with  the 
tenor  and  object  of  the  deed. 

There  was  no  error,  and  the  judgment  should  be  affirmed 
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Wm.  F.  Mattingly  and  A.  C.  Bradley  for  defendant : 

The  several  exceptions  raise  two  principal  points : 

1st.  Whether  the  defendant  was  not  discharged  from  any 
liability  on  the  note  sued  by  reason  of  the  facts,  that  after 
he  sold  to  Walker  the  property  described  in  the  deed  of 
trust,  constituting  the  security  for  the  payment  of  the  note, 
subject  to  that  lien,  and  with  the  agreement  on  the  part 
of  Walker  to  assume  and  pay  the  note,  the  plaintift'  with 
full  knowledge  of  the  sale  and  of  Walker's  assumed  re- 
lations to  the  note,  collected  interest  upon  it  from  Walker 
up  to  the  time  of  its  maturity,  and  then,  at  his  request, 
and  without  the  knowledge  and  consent  of  defendant,  ex- 
tended the  note  for  one  year,  at  the  same  rate  of  interest, 
and  subsequently  extended  it  for  a  further  period  of  nine 
months. 

2d.  Whether  the  plaintiff',  by  agreeing  to  the  terms  of 
the  deed  of  trust,  that  upon  a  sale  made,  the  cash  payment 
should  be  the  amount  of  the  debt  and  expense  of  sale,  by 
causing  the  property  to  be  advertised  and  sold  upon  those 
terms,  by  purchasing  at  such  sale,  taking  a  deed  of  the  prop- 
erty, and  reciting  that  he  had  fully  complied  with  the  terms 
of  sale,  by  entering  into  possession  of  the  property,  and 
claiming  to  hold  and  own  the  same  under  the  said  sale  and 
deed,  is  not  estopped  to  say  that  the  note  is  not  paid. 

The  note  and  deed  of  trust  constitute  one  transaction  and 
must  be  considered  as  one  instrument.  1  Pars,  on  Con.  (5th 
ed.)>  653  ;  Hunt  vs.  Frost,  4  Cush.  54  ;  60  Mo.,  79  ;  31  Me., 
243. 

The  parole  extension  of  the  time  of  payment  by  May  for 
Walker  was  sufficient.  Jones,  Mtg.,  1189-90-91 ;  21  K  J., 
Eq.,  338  ;  3  Green.  Ch.,  141  ;  2  Wend.,  587. 

The  note  bore  10  per  cent,  interest  till  paid,  and  its  ex- 
tension for  the  same  rate  of  interest,  was  for  a  sufficient  con- 
sideration, and  binding.  57  Mo.,  101 ;  69  Mo.,  539  ;  14 
Ohio,  348  ;  15  lb.,  298  ;  31  lb.,  637. 

Walker  purchased  from  the  defendant  •'  subject  to  "  the 
deed  of  trust ;  the  defendant  excepted  the  deed  of  trust 
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from  his  covenant  of  warranty,  and  Walker  informed  the 
plaintiff  that  he  had  assumed  the  payment  of  the  note,  and 
paid  to  the  plaintiff  all  the  interest  upon  the  note  that  ac- 
crued after  the  purchase  to  the  end  of  the  extension.  For- 
mal words  need  not  be  used  to  show  that  the  purchaser  of 
mortgaged  premises  assumed  the  payment  of  the  mortgage. 
The  assumption  may  be  established  by  circumstances  and  a 
parole  or  verbal  promise  is  sufficient.  Jones  on  Mortg. ,  760, 761  f 
762;  88Penn.,450;  22Ib.,680j  13  Allen,168;  7Cush.,387- 

In  this  case,  under  his  assumed  relations  to  the  debt^ 
Walker  became  liable  upon  it  to  suit  at  law  by  May.  Jones 
on  Mortg.,  758  ;  7  Gush.,  337  ;  2  Denio,  45  y  24  N.  Y.,178  ; 
88  Iowa,  896  ;  3  Ohio,  549 ;  4  lb.,  333-4. 

Walker  having  assumed  the  payment  of  the  note,  the  de- 
fendant occupied  the  relation  of  surety  to  it  as  between  them  ; 
and  the  plaintiff  being  fully  informed  as  to  that  relation, 
was  bound  to  conduct  himself  in  accordance  with  the  rights 
of  the  surety,  and  by  extending  the  time  of  payment  of  the 
note  without  the  knowledge  and  consent  of  the  defendant, 
the  defendant  was  discharged  from  liability  on  it.  Jones  on 
Mortg.,  740,  741,  742  ;  56  N.  Y.,  406  ;  67  K  Y.,  96  ;  10 
Bligh,  N.  P.  R.,  548,  80,  81  ;  86  Mich.  373  ;  78  K  Y.,  211. 

The  plaintiff  holds  under  a  deed  which  recites  that  the 
property  was  sold  in  accordance  with  the  terms  prescribed  by 
the  deed  of  trust,  and  that  he  became  the  purchaser  of  such 
and  has  fully  complied  with  the  terms  of  sale.  The  deed  of 
trust  prescribed  that  the  terms  of  sale  shall  be  the  amount 
of  the  note  and  expenses  of  sale  in  cash,  and  the  plain- 
tiff is  estopped  to  say  that  the  note  is  not  paid.  17  Johns., 
161,  166  ;  44  K  Y.,  50  ;  12  How.,  256  ;  52  Dees,  464. 

A  party  cannot  occupy  inconsistent  positions,  and  where 
one  has  an  election  between  inconsistent  courses  of  action 
he  will  be  confined  to  that  which  he  first  adopts.  Any  de- 
cisive act  of  the  party  done  with  knowledge,  determines  his 
election  and  works  an  estoppel.  The  plaintiff  cannot  hold 
the  property  and  say  that  the  note  is  not  paid.  Bigelow  on 
Estop.,  603,  604,  &c.;  18  B.  Mon.,  175  ;  12  Met,  406  ;  26  N. 
Y.,  496. 
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The  4th  and  6th  exceptions  show  that  the  property  was 
worth  more  than  sufficient  to  pay  the  debt^  and  that  the 
plaintifi*  bought  in  at  such  bid  as  he  saw  iit  to  make^  and  in 
view  of  the  terms  of  the  deed  of  trust  the  evidence  was  ad- 
missible to  show  payment  of  the  debt  by  the  sale. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court : 

On  April  16, 1875,  Mr.  Shepherd  borrowed  $10,000  from 
Dr.  May,  giving  his  own  note  for  the  full  amount,  three 
years  after  date,  and,  at  the  same  time,  executed  a  deed  of 
trust  to  certain  trustees,  reciting  this  indebtedness,  and  au- 
thorizing among  other  things,  '^  upon  default  made,  to  sell 
at  public  auction,  upon  twenty  days'  advertisement  of  terms, 
&c.,  which  said  terms  of  sale  shall  be  as  follows,  viz.,  the 
amount  of  indebtedness  secured  by  said  deed  of  trust,  un- 
paid, with  the  expense  of  sale,  in  cash,  and  the  balance  at 
twelve  and  eighteen  months,  for  which  the  notes  of  the  pur- 
chaser, bearing  interest  from  the  day  of  sale  and  secured  by 
deed  of  trust  on  the  property  sold,  shall  be  taken." 

A  little  more  than  a  year  after  the  execution  of  the  deed, 
on  August  1, 1876,  Shepherd  and  wife  conveyed  the  equity 
of  redemption  to  Albert  C.  Walker,  the  consideration  named 
being  $80,000,  and  the  conveyance  being  "  subject  to  a  cer- 
tain deed  of  trust,  dated,"  &c.,  and  containing  a  covenant 
against  all  other  claims.  When  this  transaction  took  place, 
Shepherd  paid  the  interest  on  his  note  up  to  the  time  of  his 
conveyance  to  Walker,  and  Walker  paid  the  interest  until 
the  maturity  of  the  note,  and  then  came  to  May  and  told 
him  he  had  to  pay  the  note,  but  asked  for  an  extension  for 
one  year.  This  was  granted,  at  the  same  rate  of  interest. 
Walker  paid  the  interest  for  the  time  of  the  extension,  and, 
at  maturity,  requested  a  further  extension  for  a  year,  and 
got  it  for  nine  months  at  the  same  rate.  There  was  no  pay- 
ment after  the  last  extension,  and  at  the  end  of  the  nine 
months,  May  got  the  trustees  to  sell,  as  required  by  the  deed, 
at  public  auction,  and  bought  the  property  for  $8,600.  After 
deducting  the  expenses  of  the  sale,  the  balance  was  credited 
on  the  notC;  and  the  balance  of  $2^684.66^  due  on  the  note^ 
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with  interest  from  the  day  of  sale,  was  sued  for.  Upon  this 
state  of  facts,  the  defendant  prayed  the  court  to  instruct 
the  jury  to  return  a  verdict  for  him,  but.  the  court  refused, 
very  properly,  because  that  would  have  been  to  take  the  case 
entirely  from  the  jury,  after  all  the  facts  were  before  them 
afiecting  the  plaintiff*'s  right  to  recover  and  to  defeat  that 
right.  There  was  no  question  about  the  note  having  been 
given,  or  as  to  the  handwriting,  but  the  instruction  asked 
was  substantially  that  the  facts  proven  were  not  sufficient. 
But  the  defendant  also  contends  that  there  were  facts 
enough,  taken  together,  before  the  jury  tending  to  show 
that,  although  the  deed  from  Shepherd  to  Walker  had  no 
provision  that  Walker  would  assume  the  payment  of  the 
note  secured  on  the  property,  yet,  in  point  of  fact,  such  was 
the  understanding,  and  this  was  supposed  to  be  made  out  by 
circumstances.  Shepherd  paid  the  interest  quarterly  up  to  the 
time  he  sold  to  Walker,  and  Walker  told  May  he  would 
have  to  pay  the  note,  and  procured  an  indulgence.  It  is 
contended  that  this  gave  May  a  right  of  action  against 
Walker  upon  his  verbal  promise  to  pay  the  note,  as  if  Walker, 
for  sufficient  consideration,  had  personally  become  indebted 
to  May,  and  perhaps  the  weight  of  authority  is  in  that  di- 
rection. It  is  further  contended  by  the  plaintiff  that,  if 
this  was  so,  the  effect  was  to  make  Walker  the  principal 
debtor  from  that  time,  and  Shepherd  a  mere  surety  for  the 
payment  of  the  debt,  although  the  arrangement  was  made 
by  parol.  And  it  is  further  contended  that  May  would  not 
afterwards  be  allowed  to  make  any  arrangement  with  Walker? 
his  principal  debtor,  which  would  operate  to  the  prejudice  of 
Shepherd,  thus  become  a  mere  surety.  It  is  yet  further  con- 
tended that  the  extension  of  time  granted  to  Walker  was  a 
benefit  both  to  debtor  and  creditor,  and  though  for  the  same 
rate  of  interest  was  for  a  sufficient  consideration,  but  on  this 
point  there  is  a  conflict  of  opinion.  But,  conceding  all  the 
other  points  contended  for  by  the  defense,  was  this  agree- 
ment a  valid  one  between  Walker  and  May  for  forbearance? 
The  agreement  was  verbal  that  Walker  should  pay  interest 
at  the  rate  of  ten  per  cent,  on  $1,000  first  for  one  year  and 
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then  for  nine  months  in  consideration  of  May's  giving  time 
daring  those  respective  periods.  The  Maryland  statute  is 
substantially  that  of  Ann,  by  which  an  agreement  to  pay 
more  than  £6  for  a  forbearance  of  £100,  or  at  that  rate,  for 
more  than  one  year,  was  absolutely  void.  If  that  was  the 
arrangement,  neither  principal  or  interest  was  recoverable. 
Under  the  Maryland  statute,  in  case  of  an  extension  of  a 
contract  for  legal  interest  for  a  longer  time  at  a  higher  rate 
than  legal  interest,  the  new  agreement  is  void,  although  the 
original  contract  is  still  valid ;  and  this  whether  the  new 
agreement  be  written  or  verbal.  The  law  in  the  Revised 
Statutes  is  thus  laid  down  for  this  District : 

"  Sec.  713.  The  rate  of  interest  upon  judgments  or  decrees, 
and  upon  the  loan  or  forbearance  of  any  money,  goods  or 
things  in  action  shall  continue  to  be  six  dollars  upon  one 
hundred  doUara  for  one  year,  and  after  that  rate  for  a  greater 
or  less  sum  or  for  a  longer  or  shorter  time,  except  as  provided 
in  this  chapter. 

'^  Sbg.  714.  In  all  contracts  made,  it  shall  be  lawful  for  the 
parties  to  stipulate  or  agree  in  writing  that  the  rate  of  ten 
per  centum  per  annum  or  any  less  sum  of  interest  shall  be 
taken  and  paid  upon  every  one  hundred  dollars  of  money 
loaned  or  in  any  manner  due  and  owing  from  any  person  or 
corporation  in  the  District. 

*'  Sbc.  715.  If  any  person  or  corporation  shall  contract  to 
receive  a  greater  rate  of  interest  than  ten  per  cent,  upon  any 
contract  in  writing  or  six  per  cent,  upon  any  verbal  contract, 
such  person  or  corpora*^ion  shall  forfeit  the  whole  of  the  in- 
terest so  contracted  to  be  received,  and  shall  be  entitled  only 
to  recover  the  principal  sum  due  to  such  person  or  corpora- 
tion." 

It  seems  plain  that  the  verbal  agreement  to  receive  a 
greater  rate  of  interest  than  six  per  cent,  for  forbearance 
after  this  note  was  due,  was  simply  void  under  the  statute. 
Cases  were  cited  from  Ohio  and  Missouri  bearing  on  this 
question.  In  Missouri  it  is  settled  that  an  actual  payment 
of  usurious  interest  in  advance  for  forbearance  will  sustain 
the  promise,  but  they  distinguish  plainly  between  actual 
30i 
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payment  and  an  executory  agreement  to  pay,  the  latter  being 
no  consideration  for  the  promise  to  forbear.  The  cases  in 
Ohio  seem  to  hold  the  promise  to  pay  usurious  interest  a 
good  consideration  for  forbearance  on  the  ground  that  under 
a  State  statute  such  a  promise  is  valid  for  the  legal  interest 
and  void  only  for  the  excess.  All  the  cases  recognize  the 
doctrine  that  a  void  promise  to  pay  illegal  interest  is  not  a 
valuable  consideration  for  a  promise  to  forbear.  It  is  a  mere 
nudum  pactum.  The  law  is  perfectly  well  settled  that  a  valid 
agreement  between  a  creditor  and  the  principal  debtor  giv- 
ing time  after  the  maturity  of  a  note  discharges  the  surety. 
But  that  agreement  must  be  a  binding  one ;  otherwise,  it  is 
merely  a  voluntary  indulgence,  and  no  valid  defense  for  the 
surety.  Hence,  as  has  been  said,  assuming  the  positions  of 
the  defense  to  be  correct,  this  extension  granted  by  May  to 
Walker  is  no  valid  defense  for  Shepherd.  It  is  true  that 
the  note  bore  10  per  cent,  interest  until  paid.  But  after  the 
maturity  the  creditor  could  exact  and  the  debtor  could  pay 
at  any  moment.  Here  was  a  new  agreem^eni  having  the  same 
effect  as  if  the  money  had  been  paid  and  then  reloaned  for 
a  definite  time.  The  defendant  further  relied  on  the  terms 
of  the  deed,  claiming  that  under  the  provisions  for  the  sale 
of  the  property,  the  trustees  had  no  power  to  sell  for  less 
than  the  full  amount  of  the  debt  and  taxes  and  expenses ; 
and  that,  inasmuch  as  the  sale  had  realized  for  less,  and  May 
had  gone  into  possession,  he  was  estopped  from  averring  non- 
payment of  the  debt,  or  any  balance  of  it,  and  was  charge- 
able with  the  entire  amount  of  it.  But  this  seems  not  a 
fair  construction  of  the  deed.  It  is  very  improbable  that 
any  creditor  would  enter  into  a  contract  to  lend  money  with 
the  understanding  that,  if  the  security  depreciated,  he  would 
lose  all  of  his  debt,  or  have  to  accept  the  security  in  full  satis- 
faction of  it.  Such  an  understanding,  therefore,  must  be  very 
plainly  expressed  in  the  deed.  The  provision  relied  upon  does 
not  apply  to  the  power  to  sell,  but  to  the  distribution  of  the 
proceeds,  between  cash  and  credit  payments,  to  the  extent 
of  the  debt.  It  assumes  that  the  property  will  sell  for  more 
than  the  debt^  and  it  is  plain  that  that  was  the  opinion  of 
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both  parties  at  the  time.  If  the  construction  contended  for 
were  correct,  then  in  case  of  the  depreciation  of  the  property, 
the  creditor  would  have  to  take  it  in  full  satisfaction  of  the 
trust,  or  suiTcnder  his  debt  altogether.  The  true  construc- 
tion of  the  provision  in  question  is  that  the  trustees  should 
require  a  cash  payment  of  enough  to  satisfy  the  debt,  if  the 
purchase  money  were  sufficient  for  that  purpose,  and  the 
balance  in  two  instalments.  Undoubtedly  the  trustees  so 
regarded  it,  and  May's  contract  was  according  to  that  under- 
standing. If  they  were  wrong,  the  sale  might  be  set  aside. 
But  no  different  contract  could  be  made  for  May  by  the  court 
as  would  be  done  by  charging  him  with  the  full  amount  of  his 
debt  as  if  he  had  bought  on  those  terms.  It  would  only 
follow  that  the  sale  might  bo  set  aside.  It  is  said  that  May 
is  in  possession,  but  he  only  took  possession  on  certain  agreed 
terms  and,  if  there  was  no  right,  there  is  no  lawful  posses- 
sion. We  could  not  require  him  to  hold  on  different  terms; 
he  must  be  put  to  his  election  to  surrender  or  take  the  prop- 
erty at  the  full  amount  of  his  debt,  with  the  taxes,  &c. 
Therefore,  the  facts  which  were  proven  in  defense  did  not 
furnish  a  defense  to  the  action,  and  a  prima  facie  case  being 
made  out  by  the  plaintiff,  the  judgment  below  must  be 
affirmed. 

5  Decided  April  S,  1888. 

I  Thb  Chief  Justiok  and  Justices  Cox  and  Jamss  sitting. 
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Lbonard  Maokall,  Tbustbb  fob  Bbookb  Maokall, 

vs, 

Alfred  Biohabds. 

At  Law.    No.  19,636. 

5  Decided  April  8. 188S. 

I  The  Ohhf  Justiob  and  JoBtieeB  Wtlii  and  Jamxs  sitting. 

1.  The  common  law  rule  requiring  the  use  of  the  word  '*  heirs  '*  iu 
deeds  of  couyeyance,  In  order  to  pass  a  fee,  does  not  apply  to  de^ds 
of  trust ;  the  latter  are  to  he  construed  according  to  the  intention,  the 
trustee  taking  only  such  estate  as  is  necessary  for  the  execution  of  the 
trust. 

S.  Where  the  trust  is  created  solely  for  the  benefit  of  the  eettui  que  tnul^ 
he  having  the  absolute  control  of  the  property,  the  power  of  disposi- 
tion and  the  right  of  possession,  the  trustee  cannot  maintain  the  eject- 
ment against  him. 

3.  Where  the  trustee  has  no  right  of  possession,  save'  in  behalf  of  the 
cestui  que  trusty  and  the  latter  conveys  his  entire  interest  to  another 
pending  an  ejectment  suit,  brought  in  the  name  of  the  trustee  in 
behalf  of  the  cestui  que  trusty  and  includes  in  the  conveyance  his  inter- 
est in  the  mesne  profits  claimed  of  the  defendant  in  the  pending 
suit,  the  trustee  has  no  longer  a  right  of  action. 

4.  The  habendum  clause  of  a  trust  deed  was  as  follows :  ^'  To  have  and 
to  hold  the  said  lots,  &c.,  unto  the  said  party  of  the  second  part  (the 
trustees)  his  heirs  and  assigns  forever,  for  his  and  theh:  sole  use,  benefit 
and  behoof  forever,  in  trust,  nevertheless,  for  the  use  and  purpose  fol- 
lowing, and  none  others,  that  is  to  say:  to  hold  the  same  for  the  use 
and  benefit  of  the  aforesaid  {cestui  que  trust)  and  subject  to  his  absolute 
control  and  disposal,  and  to  sell  and  dispose  of  the  same  as  the  said 
{cestui  que  trust)  may  in  writing  direct  and  require. 

Edd  that  the  cestui  que  trttst  had  (£e  entire  control  and  power  of  disposition 
over  the  property,  including  the  right  of  possession,  and  having  con- 
veyed his  entire  interest  pending  an  ejectment  suit  brought  in  his 
behalf  in  the  name  of  the  trustee,  the  defendant  in  the  suit  could  set 
up  the  conveyance  as  a  good  defense  against  plaintiff,  the  trustee. 

Statement  of  the  Case. 

Motion  for  new  trial  on  exceptions. 

This  was  an  action  of  ejectment.  The  plaintiflT  claimed 
the  fee-simple  of  the  property  in  question,  and  alleged  that 
he  was  lawfully  possessed  in  November,  1870,  when  the  de- 
fendant entered  and  dispossessed  him.  There  was  also  a  count 
for  mesne  profits.  Plea,  not  guilty,  to  which  issue  was 
joined.  It  was  stipulated  in  the  case  that  in  1851  the  legal 
title  to  the  lot  in  dispute  was  in  W.  "W.  Corcoran  and  W. 
8.  Nichols,  one  undivided  moiety  then  being  in  each.    On 
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the  «MP  trial  the  plaintiff  read  in  evidence  a  conveyance  of 
the  undivided  moiety  of  Corcoran  to  Brooke  Mackall,  and 
then  a  conveyance  of  Brooke  Mackall  and  Joseph  B.  Hill, 
trustee,  (as  to  the  NichoUs  moiety)  to  the  plaintiflT.  The 
habendum  clause  of  the  deed  to  plaintiff  was  as  follows : 

"  To  have  and  to  hold  the  said  lot,  piece  or  parcel  of  land 
and  premises,  with  the  appurtenances,  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  for  his  and 
their  sole  use,  benefit  and  behoof  forever." 

"In  trust,  nevertheless,  for  the  uses  aod  purposes  follow- 
ing, and  none  others,  that  is  to  say,  to  hold  the  same  for  the 
use  and  benefit  of  the  aforesaid  Brooke  Mackall,  senior,  and 
subject  to  his  absolute  control  and  disposal,  and  to  sell  and 
dispose  of  the  same  as  the  said  Brooke  Mackall,  senior, 
may  in  writing  direct  and  require." 

Evidence  was  then  given  of  the  defendant  taking  pos- 
session of  the  property,  of  his  occupation  of  it  for  a  long 
time,  and  of  his  receipt  of  the  rents,  and  the  plaintiff  then 
rested.  It  was  admitted  that  Brooke  Mackall,  senior,  had 
died  since  the  commencement  of  the  action. 

The  defendant  then  read  in  evidence  a  deed  executed  by 
Brooke  Mackall,  senior,  a  short  time  before  his  death,  and 
while  this  suit  was  pending,  to  his  son,  Brooke  Mackall, 
junior,  "  of  all  my  right,  title,  and  interest  in  and  to  all  of 
that  certain  lot  of  land  and  premises  (describing  the  prop- 
erty in  dispute,  including  my  interest  in  a  claim  for  mesne 
profits  against  Alfred  Hichards,  for  which  a  suit  is  now 
j)ending  j  •  •  •  together  with  all  the  buildings,  im- 
provements, rights,  privileges,  appurtenances  and  better- 
ments to  the  same  belonging,  or  in  any  manner  appertaining, 
and  all  the  remainders,  reversions,  rents,  issues,  and  profits 
thereof,  now  due,  or  to  become  due ;  and  all  the  estate, 
right,  title,  interest,  and  claims  whatsoever,  either  in  law  or 
in  equity,  of  the  said  party  of  the  first  part,  of,  in ,  to,  or 
out  of  the  said  land  and  premises  as  hereinbefore  men- 
tioned and  described.  To  have  and  hold  the  said  lot  of  land 
and  premises,  with  the  appurtenances,  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  for  him 
and  their  sole  use,  benefit  and  behoof  forever. 
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"  The  said  party  of  the  first  part  also  hereby  requests  and 
directs  Leonard  Mackall,  trustee,  to  convey  the  legal  title 
to  the  aforesaid  lot  and  premises  to  the  said  Brooke  Mackall, 
junior,  of  the  second  part,  on  his  demand." 

Thereupon,  the  evidence  being  closed,  the  defendant  asked 
the  court  to  instruct  the  jury  to  render  a  verdict  for  the 
defendant,  which  being  granted  ,  a  verdict  was  so  rendered. 

W.  WiLLOUGHBT  for  plaintiff : 

It  was  contended  by  counsel  for  defendant  in  the  court 
below  that  the  conveyance  from  Brooke  Mackall  to  the 
plaintiff  did  not  execute  the  legal  title  in  the  plaintiff*,  but 
that  by  the  statute  of  uses  it  vested  in  the  cestui  que  trust. 

It  will  be  observed  that  by  the  habendum  clause,  the  deed 
to  the  plaintiff  conveys  the  property  to  him,  "  his  heirs  and 
assigns  forever^  for  his  and  their  sole  use  and  benefit,  and 
behoof  forever."  The  first  use  is  therefore  in  the  trustee, 
and  the  legal  title  is  in  him,  without  regard  to  the  nature  of 
the  trust. 

"  Where  the  conveyance  or  devise  is  to,  and  to  the  use  o/i 
the  trustees,  they  will  take  the  legal  estate,  without  the  aid 
of  any  reasoning  derived  from  the  nature  of  the  trust." 
Hill  on  Trustee,  285,  where  the  subject  is  fully  discussed; 
see  also  Hopkins  vs.  Hopkins,  1  Atkins,  591;  Cooley's  Black- 
stone,  Book  2,  p.  836. 

"  The  claimant  must  be  clothed  with  a  legal  title  to  the 
lands,  and  a  trustee,  having  the  legal  estate,  is  entitled  to 
bring  ejectment  even  against  his  cestui  que  trust.  When- 
ever, therefore,  in  a  conveyance  to  uses,  the  statute  of  uses 
does  not  execute  the  use  in  the  cestui  que  trust,  the  fcefee? 
etc.,  to  uses  has  the  legal  estate,  and  may  bring  ejectment ; 
thus,  where  an  estate  is  limited  upon  an  use,  the  latter  use 
is  not  executed,  but  the  legal  estate  is  vested  in  him  to  whom 
the  first  use  is  limited."    Roscoe  on  Real  Actions,  490. 

"  A  use  limited  upon  a  use  is  not  limited  or  effected  by 
the  statute  of  uses.  The  statute  executes  only  the  first  use- 
In  the  case  of  a  deed  of  bargain  and  sale,  the  whole  force  of 
the  statute  is  exhausted  in  transferring  the  legal  title  in  fee 
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simple  to  the  bargainee.  But  the  second  use  may  be  valid 
as  a  trast,  and  enforced  in  equity  according  to  the  rights  of 
the  parties.     Croxall  vs.  Shererd,  6  Wall.,  282. 

^^  In  all  cases  in  which  the  trusts  are  not  executed  by  the 
statute  of  uses,  the  legal  estate  vests  in  the  trustees,  and 
of  course,  in  such  cases,  they  may  maintain  ejectment." 
Adams'  Eject.,  82. 

Cestui  que  trust  is  tenant  at  will  to  the  trustee,  and  the 
possession  of  the  cestui  que  trust  is  the  very  possession  in  con- 
sideration of  law  of  the  trustees.  Adams'  Eject.,  51,  note, 
and  see  page  32  and  cases  cited. 

In  ejectment  the  court  can  neither  see  nor  know  anything 
about  trusts  or  equities.  It  is  well  settled  that  both  parties 
must  produce  a  strictly  legal  title.     24  How.,  275,  389. 

It  is,  however,  an  apparent  relaxation  of  this  rule,  that 
the  defendant  shall  not  set  up  to  defeat  the  action,  an  out- 
standing naked  title  in  a  trustee,  where  the  trust  is  entirely 
satisfied,  but  this  would  not  prevent  the  trustee  from  also 
maintaining  the  action  in  such  case.  Hopkins  vs.  Stephens, 
2  Randolph,  422,  cited  in  Adams'  Eject.,  32, 11  Ohio,  334. 

The  decision  of  the  court  below  was  based  upon  the  efi:*ect 
of  the  conveyances  of  the  cestui  que  trust  to  another  party, 
nearly  two  years  after  suit  brought,  and  long  after  issue 
joined.  To  this  we  say,  a  denial  of  the  allegations  of  the 
declaration  puts  in  issue  the  title  of  the  plaintiff,  at  the  date 
alleged^  or  at  least  his  title  at  the  commencement  of  the  action. 
Any  title  acquired  subsequent  to  the  issue  thus  joined,  must 
be  set  up  by  a  supplemental  answer,  in  the  nature  of  a  plea 
puis  darrien  continuance.  Hardy  vs.  Johnson,  1  Wall.,  374, 
and  see  4  Sergt.  &  Rawle,  134. 

If  this  be  so  in  a  case  where  the  defendant  sets  up  a  title 
in  himself,  on  account  of  an  event  occurring  subsequent  to 
the  joinder  of  issue,  how  much  more  should  it  be  so  where 
he  merely  sets  up  an  outstanding  title  in  another,  with  which 
he  does  not  at  all  connect  himself. 

The  defendant's  theory  is  that  the  cestui  que  tntst  has  de- 
stroyed the  right  of  action.  But  ^'  it  is  a  maxim  that  no 
conveyance  by  cestui  que  trust  can  work  a  forfeiture  of  the 
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legal  estate  of  the  trustee,  and  it  has  been  held  that  a  fine 
or  other  alienation  by  cestui  que  trust  for  life  does  not  work 
a  forfeiture  of  his  life  estate."  Saunders  on  Uses,  Adams' 
Eject.,  61,  note.  "The  effect  of  an  assignment  by  the  eesbd 
que  trust  is,  not  to  change  the  estate  of  the  trustee,  but  only 
to  pass  to  the  assignee  precisely  the  cesiuVs  own  interest  in 
the  land."  Hill,  on  Real  Prop.,  328,  citing  2  Ch.  Cases,  78, 
2  Blackf. 

And  this  is  all  that  the  cestui  que  trust  intended  or  under- 
took to  do  in  this  case.  He  granted  simply  all  his  rightj 
title  and  interest  in  the  land,  including  his  "  interest  in  a 
claim  for  mesne  profits  against  Alfred  Richards, /or  Which  a 
suit  is  now  pending, ^^  and  requests  and  directs  Leonard  Mackalb 
the  trustee,  to  convey  the  legal  title  to  the  said  Brooke 
Mackall,  junior,  on  his  demand.  Brooke  Mackall,  Jr.,  cer- 
tainly has  not  the  legal  title ;  his  father  could  not  and  did 
not  profess  to  give  it  to  him.  He  certainly  now,  before 
making  any  demand,  and  obtaining  a  conveyance  in  compli- 
ance with  it,  could  not  maintain  an  action  of  ejectment. 

"The  defendant  may  prevent  a  recovery  by  showing  a 
title  in  himself  or  a  clear  subsisting  title  in  a  stranger,  and 
a  clear  subsisting  title  outstanding  in  another,  means  such  a 
title  as  the  stranger  could  recover  on  in  ejectment  against 
either  of  the  contending  parties."     2  H.  &;  J.,  152. 

Could  Brooke  Mackall,  Jr.,  recover  tn  ejectment  against 
the  trustee,  Leonard  Mackall? 

As  to  the  mesne  profits : 

<<  "When  a  term  of  this  kind  is  created,  it  does  not  cease 
when  the  trusts  are  satisfied,  unless  there  is  a  proviso  to  that 
effect  in  the  deed  creating  the  term,  and,  therefore,  when 
the  deed  contains  no  such  proviso,  the  legal  estate,  however 
ancient  the  term  may  be,  and  notwithstanding  it  may  have 
been  assigned  to  attend  the  inheritance,  will  remain  out- 
standing in  the  trustees  or  their  representatives  until  it  be 
surrendered  to  the  party  beneficially  interested,  or  merge  in 
a  larger  estate."  Adams'  Eject.,  87;  Bug.  Vend.,  3d  ed., 
268,  298. 
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Even  if  there  had  been  a  conveyance  by  the  trustee  him- 
self, it  would  not  abate  the  suit. 

'^  Conveyance  by  lessor  after  date  or  demise  whether  to  a 
stranger  or  to  the  defendant  in  ejectment  does  not  affect  the 
action  nor  abate  the  suit."  2  J.  J.  Marsh.,  281,  citing  Run- 
nington,  414 ;  1  H.  and  M.,  531 ;  2  Bibb.,  535  ;  see  21  Q^., 
676  ;  7  Wend.,  377 ;  3  Wheat.,  212 ;  Adams'  Eject.,  320, 
note  ;  Tyler  Eject.,  577. 

Even  the  death  of  the  plaintiff  would  not  abate  it.  1  H. 
and  M.,  531 ;  1  Bacon's  Abr.,  13 ;  1  H.  &  J.,  280 ;  Tyler 
Eject.,  577  ;  8  John,  607  ;  3  Mumf.,  191 ;  2  Mumf.,  463. 

Even  though  the  term  for  which  the  suit  was  brought  ab- 
solutely expires  during  the  suit,  it  does  not  abate  the  action 
"  If  a  term  expires  pending  an  action,  the  party  shall  not 
have  possession,  but  he  may  have  his  damages."  2  Bacon, 
481,  title  Eject.,  /,  Verdict  on  Judgment. 

"  The  reason  why,  after  there  is  an  end  of  the  title  of  the 
plaintiff  pending  the  ejectment,  he  may  recover  damages 
and  costs,  is  because  the  defendant  unjustly  withheld  the 
possession  at  the  time  the  action  was  brought."  4  Sergt., 
4;  Rawle,  134 ;  and  to  the  same  effect  are  1  Nott  &  McCord, 
So.  Ca.,  209  ;  1  Peters,  0.  C,  292 ;  Roscoe  on  Real  Actions, 
490  ;  18  John,  295  ;  1  Bacon  Abr.,  22  ;  2  Strange,  1056. 

This  is  the  rule  even  when  only  the  action  for  possession 
of  the  land  is  pending.  It  is  necessary  to  have  a  judgment 
for  the  land  in  order  that  the  action  for  damages  and  mesne 
profits  may  be  sustained.  Now,  in  the  case  at  bar,  as  permitted 
by  rule  of  this  court,  there  was  actually  pending  the  action 
for  mesne  profits,  and  they  had  been  proved.  But  the  whole 
action  was  dismissed,  or  rather  a  verdict  was  directed,  barring 
a  recovery  for  them.  The  action  for  mesne  profits  was  a 
chose  in  action,  unasssignable  at  law,  even  by  the  legal  owner 
thereof,  much  less  by  the  equitable  owner.  Surely  the  as- 
signment of  this  equitable  claim  by  the  cestui  que  trust,  de- 
scribing it  as  his  interest  in  a  pending  suit,  could  not  destroy 
the  legal  title  thereto  of  the  trustee,  so  that  he  could  not,  if  , 
necessary,  maintain  the  suit  for  the  use  of  the  equitable 

assignee.  ^ 
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W.  B.  Webb  and  Enoch  Totten  for  defendant : 

The  plaintiff  has  no  independent  title  himself,  his  relation- 
ship to  the  case  is  purely  fiduciary,  and  his  right  to  recover 
depends  entirely  upon  the  interest  that  is  vested  in  him  by 
the  terms  of  the  trust.  These  terms  then  become  a  matter 
of  the  first  importance,  for  upon  them  depend  the  power 
and  right  of  the  plaintiff  in  this  case.  As  some  stress  is  put 
upon  the  language  of  the  habendum  clause,  we  quote  the 
whole  of  that  portion  of  the  deed  under  which  the  trust 
arises.  It  is  in  these  words :  "  To  have  and  to  hold  the  said 
lot,  piece  or  parcel  of  land  and  premises,  with  appurtenances, 
anto  the  said  party  of  the  second  part,  (the  plaintiff),  his 
heirs  and  assigns  forever,  for  his  and  their  sole  use,  benefit 
and  behoof  forever,  in  trust,  nevertheless,  for  the  use  and 
purposes  following,  and  none  others,  that  is  to  say,  to  hold 
the  same  for  the  use  and  benefit  of  the  aforesaid  Brooke  Mackall, 
senior y  and  subject  to  his  absolute  control  ond  disposal^  and  to  seU 
and  dispose  of  the  same,  as  the  said  Brooke  Mackall^  senior,  matff 
in  wriiing,  direct  and  require.^^ 

The  title  of  a  trustee  is  commensurate  with  the  trust  he 
is  to  execute — no  greater  and  no  less — ^and  this  whether  his 
creation  be  by  deed  or  will . 

'^  In  the  case  of  a  devise  to  trustees  for  particular  pur 
poses,  the  court  will  consider  the  legal  estate  as  vested  in 
the  trustees  as  long  as  the  execution  of  the  trust  requires  it, 
and  no  longer ;  and  will,  therefore,  as  soon  as  the  trusts  are 
satisfied,  consider  the  legal  estate  as  vested  in  the  persons 
who  are  beneficially  entitled  to  it.**  Greenl.  Cruise,  Title 
XTT,  sec.  29,  and  note. 

Perry  on  Trusts  lays  down  these  two  rules  of  construction, 
as  having  been  adopted  by  the  courts,  in  cases  like  that  under 
consideration  : 

^^  1st.  Wherever  a  trust  is  created,  a  legal  estate  sufficient 
for  the  purposes  of  the  trust  shall,  if  possible,  be  implied  in 
the  trustee,  whatever  may  be  implied  in  the  trustee,  what- 
ever may  be  the  limitation  in  the  instrument — ^whether  to 
himself  or  his  heirs,  or  not ;  and 
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'^  2d.  Although  a  legal  estate  may  be  limited  to  a  trastee 
to  the  fullest  extent,  as  to  him  and  his  heirs,  yet  it  shall  not 
be  covered  farther  than  the  execation  of  the  trost  necessarily 
requires."  Perry  on  Trusts,  sec.  812,  and  note ;  Jarman  on 
Wills,  166. 

In  the  United  States  the  distinction  between  deed  and 
wills  in  respect  to  the  trustees'  estate  has  not  been  kept  up, 
and  the  general  rule  is  that  whether  words  of  inheritance  in 
the  trustee  are  or  are  not  in  the  deed,  the  trustee  will  take 
an  estate  adequate  to  the  execution  of  the  trust,  and  no 
more  nor  less.     Id.,  sec.  820,  and  note. 

This  same  doctrine  is  laid  down  in  Hill  on  Trustees,  and 
numerous  authorities  are  cited  in  support  of  it,  and  the  cases 
where  the  estate  of  a  trustee  has  terminated  by  law,  or  in 
which  there  is  the  presumption  of  a  conveyance  or  surrender, 
'  are  excepted  from  the  general  rule  that  the  possessor  of  the 
legal  title  must  sue  in  ejectment.  Hill  on  Trustees,  274,  and 
note ;  and  to  the  same  effect  are  Doe  vs.  NichoUs,  1  Bam.  k 
Cress.,  386  ;  NicoU  vs.  Walworth,  4  Denio,  889. 

But  it  is  conclusive  on  this  point  that  the  Supreme  Court 
of  the  United  States  has  in  more  than  one  case  sustained 
the  doctrine  announced  by  the  text-writers  to  the  fullest 
extent. 

In  Webster  vs.  Cooper,  14  How.,  499,  the  court  says :  "  A 
devise  to  trustees  and  their  heirs  to  the  uses  mentioned,  car- 
ries the  legal  estate  to  the  cestui  que  use^  unless  the  will  has 
imposed  on  the  trustees  some  duty,  the  performance  of  which 
requires  the  legal  estate  to  be  vested  in  them.  And  in  that 
case  they  would  take  an  estate  commensurate  with  the  exi- 
gencies of  their  trust,''  And  the  learned  judge  who  deliv- 
ered the  opinion  of  the  court  cites  a  number  of  authorities 
in  support  of  this  doctrine.  The  same  doctrine  was  again 
announced  by  the  Supreme  Court  of  the  United  States  in 
Doe,  lessee  of  Poor,  vs.  Considine,  6  Wall.,  471. 

Chancellor  Kent  says :  *^  The  general  rule  is  not  to  continue 
beyond  the  period  required  by  the  purposes  of  the  trust ;  and 
notwithstanding  the  devise  to  the  trustees^  and  their  Keirs, 
they  take  only  a  chattel  interest  where  the  trust  does  not 
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require  an  estate  of  higher  qualities.  This  doctrine  rests 
upon  a  solid  foundation  of  reason  and  authority,  irrespective 
of  the  presence  or  absence  x>f  the  statute  of  uses." 

And  again :  and  as  its  latest  expression  on  that  subject,  in 
a  case  that  went  up  from  this  court,  the  Supreme  Court  in 
express  terms  endorsed  the  doctrine  laid  down  in  Poor  vs. 
CoDsidine,'  and  determined  that  a  conveyance  made  by  a 
trustee,  &c.,  "  was  void,  because  his  powers  as  such  trustee 
had  ceased."    Young  vs.  Bradley,  101  U.  S.,  788. 

It  will  be  contended  that  under  the  interpretation  put 
upon  the  statute  of  uses,  a  use  cannot  be  linr'ted  upon  a  use, 
and  that  in  such  case  the  statute  executes  tho  first  use  only, 
and  applying  that  interpretation  to  the  case  at  bar,  the  use 
in  Leonard  Mackall  is  alone  executed,  so  as  to  vest  him  with 
the  legal  title,  thereby  leaving  the  whole  remaining  estate  a 
trust.  While  it  may  be  questionable  how  far  this  interpre- 
tation of  the  statute  governs  the  courts  in  this  country,  it 
is  enough  to  say  that  the  doctrine  only  applies  to  those 
cases  where  the  trust  created  requires  some  estate  in  the 
trustee  for  its  proper  execution.  All  the  cas^s  cited  will  be 
found  to  be  cases  of  this  kind.  Naked  dry  trusts,  or  trusts 
which,  by  their  terms,  or  by  operation  of  law,  require  no 
estate  to  support  them,  or  trusts  where  a  surrender  or  recon- 
veyance will  be  presumed,  or  trusts  which,  by  operation  of 
law,  have  terminated,  do  not  come  within  the  rule  prohibit- 
ing the  limitation  of  a  use  upon  a  use.  In  such  cases  there 
is  no  estate  in  the  trustee  the  trust  is  executed  in  the 
cestui  que  trust  In  point  of  fact  the  cestui  que  trust  in 
such  cases  becomes  the  real  party  in  interest,  and  the 
only  party  in  whose  name  the  recovery  of  the  property 
in  question  can  be  had.  Rev.  Stats.  Dist  of  Col.,  Sec. 
809.     And  see  note  to  Greenl.  Cruise,  supra^ 

No  comment  is  needed  upon  the  deed  from  Mackall, 
senior,  to  Mackall,  junior.  In  effect  it  is  an  execution  of 
the  trust  contained  in  the  deed  to  the  plaintiff.  The  terms 
used  are  explicit,  and  the  aim  is,  to  convey  not  only  the  lot 
in  question,  but  along  with  it  the  claim  of  the  grantor  for 
mesne  profits  in  this  action.    Whatever  else  may  be  thought 
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or  siad  of  this  deed^  there  can  be  no  question  that  its  intent 
was  to  put  the  title  to  the  property  in  Brooke  Mackall, 
junior,  and  if  effective,  it  leaves  the  plaintiff  in  this  action 
either  totally  divested  of  all  title,  or  clothed  with  such  a 
title  as  a  court  of  law  will  not  regard  as  sufficient  to  main- 
tain an  action  of  ejectment. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court : 

The  plaintiff',  Leonard  Mackall,  who  claims  to  hold  as 
trustee  for  Brooke  Mackall,  senior,  sues  the  defendant 
Richards  in  ejectment.  The  trustee  asserts  his  title  to  the 
property  in  question  under  a  deed  to  him  containing  the 
following  clause : 

"  To  have  and  to  hold  the  said  lot,  piece  or  parcel  of  Ir^^ds 
and  premises,  with  the  appurtenances,  unto  said  party  of  the 
second  part,  his  heirs  and  assigns  forever,  for  his  and  their 
sole  use,  benefit  and  behoof  forever. 

"In  trust,  nevertheless,  for  the  uses  and  purposes  following 
and  none  others,  that  is  to  say,  to  hold  the  same  for  the  use 
and  benefit  of  the  aforesaid  Brooke  Mackall,  senior,  and  sub- 
ject to  his  absolute  control  and  disposal,  and  to  sell  and  dis- 
pose of  the  same  as  the  said  Brooke  Mackall,  senior,  may  in 
writing  direct  and  require." 

A  good  deal  of  the  argument  of  the  counsel  for  the  plain- 
tiff has  been  devoted  to  showing  that  the  statute  of  uses  did 
not  execute  the  trust  here  and  that  a  legal  estate  was  taken 
by  the  trustee.  It  was  hardly  necessary  to  have  spent  any 
time  upon  that  branch  of  the  case  for  it  is  well  settled  since 
the  statute  of  uses  that  where  the  conveyance  is  to  the 
trustee  for  his  own  use,  that  is  the  fii*st  use  and  the  legal 
estate  is  prevented  by  the  statute  from  going  to  the  cestui 
'que  usey  the  trustee  himself  taking  it.  The  question  here  is 
tvhat  sort  of  a  legal  estate  did  the  trustee  take?  It  is  very 
bommon  learning  that  where  an  estate  is  "conveyed" — ^that 
ifi  the  strict  technical  term — ^by  will  to  a  trustee,  the  latter*6 
estate  is  ascertained  by  the  intention.  Does  the  same  rule 
tipply  wh^n  the  conveyance  is  by  deed?  We  have  looked 
intd  the  autfaorities  very  earefbily  ind  without  citing  any 
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number  of  cases,  we  find,  as  was  declared  in  a  Massachasetts 
case  by  the  learned  real  estate  lawyer  Wilde,  and  afterwards 
in  a  later  case  reiterated  by  him,  and  again  in  the  most  posi- 
tive manner  sustained  by  Chief- Justice  Shaw,  that  while  the 
general  common  law  rule  requires  the  use  of  the  word 
"  heirs  "  in  order  to  pass  an  estate  in  fee  eimple,  deeds  in 
trust  are  always  an  exception  to  the  rule,  the  latter  being 
invariably  construed  according  to  the  intention.  The  ex- 
ception arose  in  the  desire  to  reach  the  same  end  that  was 
attained  by  means  of  conveyances  to  uses  before  the  statute, 
when  the  courts  of  that  day  held  that  the  common  law  rule 
in  regard  to  words  of  inheritance  being  necessary  did  not 
apply  to  such  conveyances.  Hence,  since  the  statute  it  has 
been  declared  that  neither  does  the  rule  apply  to  trusts  and 
that  they  are  to  be  given  the  same  construction.  Accord- 
ingly, it  is  held  in  courts  of  equity,  that  if  the  intention  is 
to  give  the  trustee  an  estate  in  fee  simple,  he  takes  such  an 
estate ;  on  the  other  hand,  the  same  court  declares  that  if 
the  intention  be  that  he  shall  take  a  less  estate,  a  fee  would 
not  pass  notwithstanding  the  words  of  inheritance  were  in 
the  instrument  of  conveyance.  In  section  312  of  Perry  on 
Trusts,  it  is  said  that :  ^^  In  all  cases  where  an  estate  is 
given  to  one  for  the  use  of  another,  in  such  manner  that  the 
statute  of  uses  steps  in  and  executes  the  estate  in  the  cestui 
que  trusty  the  statute  executes  in  the  cestui  que  trust  only  the 
estate  which  the  first  donee  or  trustee  taJces,"  that  is,  the 
statute  executes  or  transfers  the  exact  estate  given  to  the 
trustee.  Therefore,  if  A  give  an  estate  to  B  and  his  heirs, 
for  the  use  of  C  and  his  heirs,  the  statute  will  execute  the  fee 
simple  in  C.  But  if  A  gives  an  estate  to  B  for  the  use  of  G 
and  his  heirs,  the  statute  will  execute  only  an  estate  for  the 
life  of  A  in  C  ;  for  that  is  the  extent  of  the  estate  conveyed 
to  B  by  a  deed  in  that  form,  that  is,  by  a  deed  that  has  no 
words  of  inheritance  in  B.*  While  this  is  the  rule  in  respect 
to  estates  which  the  statute  executes,  a  very  different  rule 
applies  to  estates  upon  a  trust  or  use  not  executed  by  the 
statute.  In  these  cases,  the  extent  or  quantity  of  the  estate 
taken  by  the  trustee  is  determined,  not  by  the  circumstance 
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that  words  of  inheritance  in  the  tmstee  are  or  are  not  nsed 
in  the  deed  or  will,  but  by  the  intent  of  the  parties." 

It  is  to  be  observed  that,  although  it  was  decided  in  New 
York,  as  reported  in  10  John.  Rep.,  495,  that  the  word 
'^  heirs  "  was  not  necessary  to  create  a  fee  in  a  trustee,  yet  a 
Pennsylvania  case,  in  referring  to  that  decision,  seems  to 
imply  that  such  a  view  could  only  be  taken  in  equity.  But 
this  can  hardly  be  sound  ;  for  when  courts  of  equity  come  to 
take  hold  of  the  question,  it  is  often  necessary  for  them  to 
determine  whether  or  not  by  law  a  legal  estate  has  vested^ 
and  how  large  an  estate  has  been  passed. 

In  a  Massachusetts  case,  for  example  there  was  a  bill  filed 
for  specific  performance,  and  the  facts  were  that  the  person 
who  had  bought  from  the  trustee,  made  a  contract  for  the 
sale  of  the  property,  and  agreed  to  give  a  good  title,  but  the 
proposed  vendee  refused  to  take  it,  being  of  the  opinion  that 
the  trustee  had  only  a  life  estate ;  the  question  coming  before 
the  court  whether  it  was  a  good  title  at  law,  it  was  held  to 
be  a  good  fee,  on  the  ground  that  these  were  exceptions  to 
the  rule  of  common  law  conveyances,  and  that  a  conveyance 
to  trustee  without  words  of  inheritance,  could  ^ve  him  a 
fee  simple,  if  such  an  estate  was  necessary  in  him  for  the 
execution  of  the  trust.  He  was,  in  other  words,  to  take  as 
large  an  estate,  and  no  larger,  as  was  necessary  for  this  pur- 
pose. This  accords  with  the  rules  laid  down  in  Washbume 
and  Perry,  and  explains,  as  Washbume  says,  how  an  estate 
to  A  and  his  heirs,  in  trust  for  B  until  the  latter  shall  attain 
the  age  of  twenty-one  years  is  a  mere  chattel  interest,  and 
if  the  trustee  dies  it  could  not  be  executed  by  his  heir,  but 
had  to  be  executed  by  his  executor  during  the  remainder  of 
the  minority  of  the  cestid  que  trust.  If  we  apply  this  mle 
to  the  case  at  bar,  we  will  see  that  the  estate  conveyed  is  for 
the  benefit  of  Brooke  Mackall,  senior.  This  trustee  could 
not,  under  the  language  of  this  deed,  control  the  property, 
nor  could  he,  as  has  been  contended,  bring  an  action  of  eject- 
ment against  his  cestui  que  trusty  for  though  the  general  rule 
was  pressed  upon  us  that  a  trustee  could  maintain  ejectment 
against  his  cestui  que  trust,  there  are  certain  essentials  neces- 
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Bary  to  enable  him  to  do  so  ;  it  is  elementary  law  that  he 
must  have  the  legal  title  and  the  right  of  entry,  but  this 
trustee  had  no  right  of  entry  against  his  cestui  que  trust. 

The  cestui  que  trust  had  reserved  to  him,  by  the  very  de- 
claration of  the  trust,  an  absolute  control  and  power  of  dis- 
position, and  right  of  possession  ;  and  it  is  plain  that  the 
trustee  could  not,  therefore,  maintain  ejectment  against  him. 
Now,  the  grantor  and  cestui  que  trust,  Brooke  Mackall,  senior, 
having  brought  action  in  the  name  of  the  trustee  against  a 
so-called  stranger,  disposed  of  his  interest  after  the  suit  was 
brought,  and  the  estate  of  the  trustee  ceased  thereby. 

The  trustee  had  no  right  of  possession  save  in  behalf  of 
the  cestui  que  trust,  and  the  latter  had  conveyed  all  his  right 
to  another,  including  his  right  of  possession.  In  such  a  case 
the  trustee  could  have  no  right  to  recover.  It  is  said,  how- 
ever, that  he  has  the  right  to  go  on  and  recover  mesne  profits  ; 
but  this  can  only  be  where  the  two  rights  go  together.  Here 
the  loss  of  one  involves  the  loss  of  the  other  ;  they  are  bQth 
in  the  same  boat,  and  both  go  down  together.  The  right  of 
action  having  determined,  the  suit  must  fail.  Cases  might 
be  cited  where  a  different  rule  applies,  as  where  the  defend- 
ant shows  that  he  has  acquired  a  better  title  since  the  action 
began,  but  we  have  found  no  such  application  to  the  entire 
loss  of  the  plaintiff's  title.  The  ground  is  not  taken  here 
that  the  defendant  had  a^^quired  a  new  estate  after  the  action 
began,  but  that  the  plaintiff's  right  of  action  disappeared 
with  the  right  of  possession  in  the  cestui  que  trust. 

The  judgment  below  must  be  affirmed. 
Mr.  Justice  Wylib  dissented. 
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Eleanora  Haydbn,  by  her  next  friend,  Joseph  E.  Hayden, 

vs. 

Sophia  A,  Weser  et  al. 

In  Equity.    No.  6823. 

5  Decided  April  6, 1882. 

i  The  Chief  Justio  k  and  Justices  Cox  and  Jakbs  sitting. 

1.  A  widow's  dower  before  assignment  cannot  be  sold  by  decrei*  of  a 
court  of  equity  to  satisfy  an  indebtedness  due  from  tiie  widow  to  tlie 
heir,  growing  out  of  lier  management  of  tiie  heir's  estate  while  acting 
as  guardian  thereof. 

2.  The  costs  of  all  permanent  improvements  made  before  assignment 
of  dower  are  to  be  charged  to  the  heir  and  not  to  the  doweress. 

Statement  of  the  Case. 

George  Ailer  died,  in  the  year  1865,  intestate,  pos- 
sessed of  certain  real  estate  in  the  city  of  Washington,  and 
leaving  his  widow,  now  Mrs.  Weser,  and  Eleanora  Ailer, 
now  Hayden,  his  only  child  and  heir-at-law,  surviving  him. 
His  widow  assumed  the  administration  of  his  estate  and  the 
guardianship  of  the  child.  The  rents  of  the  latter's  estate 
amounted  to  about  S3,500  per  annum. 

In  June,  1879,  the  daughter  having  married,  this  suit  was 
brought  for  an  account  of  Mrs.  Weser's  guardianship  she 
having  been,  on  the  petition  of  her  daughter,  by  her  hus- 
band as  next  friend,  removed  fi'ora  that  trust  March  1, 1879. 
The  cause  was  thei'eupon  referred  to  the  auditor  of  the  court 
with  directions  to  state  an  account.  The  i-eport  found  a  bal- 
ance of  $13,779.44  against  the  defendant,  and  the  court  be- 
low entered  a  decree  for  the  sale  of  the  defendant's  dower 
interest  in  her  late  husband's  real  estate  for  the  payment 
and  satisfaction  of  this  balance  less  the  credit  obtained  by 
the  allowance  of  several  exceptions  as  to  certain  items  of 
the  account. 

From  this  decree  defendant  appealed. 

M.  P.  Morris  for  plaintiff. 

HmE  &  Thomas  for  defendant. 

1.  Dower^  before  assignment  to  the  widow,  is  not  the  sub- 
ject of  sale  for  the  satisfaction  of  creditors.    Jackson  vs. 
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Aspell,  20  John.,  411.  And  this  doctrine  is  maintained  in 
Massachusetts,  Kentucky,  Illinois,  Missouri,  Alabama,  and 
several  other  States  of  the  Union.  Qooch  vs.  Atkins,  14 
Mass.,  378  ;  Johnson  vs.  Morse,  2  N.  H.,  48  ;  Shields  vs.  Bates, 
6  J.  J.  Mareh,  12  ;  Petty  vs.  Nailer,  16  B.  Mon.,  591 ;  Ifason 
vs.  Allen,  6  Greenl.,  479  ;  Waller  vs.  Mardus,  29  Mo.,  25  ; 
Wallis  vs.  Smith,  2  S.  &  M.,  220 ;  Torrey  vs.  Minor,  1 
Surr.  &  M.  Ch.,  489 ;  Hooks  vs.  Graham,  28  111.,  81 ;  Wal- 
lace  vs.  Hall,  19  Ala.,  867  ;  Blair  vs.  Harrison,  11  111.,  884; 
Summers  vs.  Babb,  13  III.,  483  ;  Tompkins  vs.  Fonda,  4 
Paige,  448. 

This,  we  believe,  is  the  first  instance  in  the  judicial  his- 
tory of  this  District  where  dower  rights,  before  assignment, 
have  been  sold  for  the  satisfaction  of  creditors  ;  the  text- 
writers  and  the  reports  everywhere  seem  to  be  silent  on  the 
subject.  There  would  seem  to  b^recedent  for  the  action  of 
the  court  below. 

Now,  if  a  widow's  dower  before  assignment  cannot  be 
taken  and  sold  on  execution  at  law,  we  fail  to  see  any  reason 
why,  before  assignment,  an  equity  court  can  take  hold  of  it 
any  more  than  a  court  of  law  ;  it  certainly  is  not  because  the 
estate  or  interest  is  any  more  tangible  in  that  form  than  in 
the  other.  It  certainly  will  not  be  seriously  maintained  here 
that  chancery  trustees  have  more  efficient  means  of  effect- 
ing a  sale  of  such  an  interest  than  the  marshal  has.  In  this 
case  the  widow  was  dowable  in  five  separate  pieces  of  prop- 
erty. The  proper  course  for  the  plaintiff  to  have  taken  was, 
first,  to  have  asked  the  court  to  appoint  a  receiver  of  the 
dower  interest  in  this  property ;  then  that  the  dower  be  as- 
signed ;  and,  last  of  all,  that  it  be  sold. 

2.  Permanent  improvements  are  to  be  charged  to  the  heir 
and  not  to  the  widow. 

The  evidence  disclosed  the  fact  that  the  guardian  had  ex- 
pended about  $4,000  in  permanent  improvements  upon  her 
ward's  estate.  The  auditor  charged  one-third  the  cost  of 
permanent  improvements  to  the  widow.  This  was  error: 
the  whole  cost  of  these  improvements  should  have  been 
charged  to  the  ward.    1  fioper  H.  &  W.^  849  ;  Park  on  Dow., 
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267 ;  Kent,  vol.  4,  65  ;  1  Wash.  R.  P.,  286  ;  Humphrey  vs. 
Phinney,  2  John.,  484  ;  Hale  vs.  James,  6  John.  Ch.,  260 ; 
Catlin  vs.  Ware,  9  Mass.,  218  ;  Larrowe  vs.  Beam,  10  Ohio, 
498  ;  Thompson  vs.  Morrow,  5  Serg.  &  R.,  289  ;  Powell  vs. 
Manf.  &  C.  Co.,  3  Mason,  349  ;  McClanahan  r^.  Porter,  10 
Mo.,  746. 

Mr.  Chief  Justice  Cartter  delivered  the  opinion  of  the 
court. 

The  chief  questions  involved  in  this  appeal  are  whether, 
in  this  District,  a  widow's  dower  before  assignment  can  be 
sold  for  the  satisfaction  of  creditors,  and  whether  the  costs 
of  all  permanent  improvements  before  assignment  of  dower 
should  not  be  charged  to  the  heir.  We  are  of  opinion 
that  both  these  questions  should  be  resolved  in  favor  of 
the  appellant ;  the  decree  appealed  from  is  therefore  re- 
versed, and  the  cause  remanded  to  the  court  below  with 
directions  to  recommit  the  cause  to  the  auditor  with  in- 
structions to  charge  the  cost  of  all  permanent  improve- 
ments to  the  heir,  and  to  re-examine  his  account  on  the 
other  points  excepted  to  and  which  were  overruled  in  the 
court  below. 
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Poole  &  Hume  vs.  John  H.  Daly  et  al. 

Daly  et  al.  vs.  Daly  et  al. 
In  Equity.    Nos.  3032  and  3081  Consolidated. 

5  Decided  April  17, 1882. 

}  The  Chiep  Justick  and  Jastices  Cox  and  Jambs  sittlnc 

1.  Wheu  an  attorney  at  law  obtains  a  judgment  in  the  capacity  of  ex- 
ecutor, and  is  at  the  same  time  attorney  for  other  parties  in  a  suit 
against  the  same  dt^fendant,  and  a  few  days  later  obtains  a  judgment 
for  them  also,  the  court,  in  applying  the  proceeds  of  an  equity  of  re- 
demprion,  to  the  satisfaction  of  these  judgments,  will  recognise  no 
prioi  ity,  but  will  distribute  pari  passu. 

2.  It  is  doubtful  whether  the  rule  heretofore  frequently  followed  by  this 
court  of  distributing  the  proceeds  of  an  equity  of  redemption  among 
judgment  creditors  in  tlie  order  of  tlieir  priority  in  obtaining  ttieir 
judgments,  is  the  correct  rule. 

3.  As  to  what  is  the  rule  that  should  be  followed  in  such  cases,  gu<are. 

The  Case  is  stated  in  the  opinion. 
Hine  &  Thomas  for  Poole  &  Hume. 
W.  J.  Miller  in  pro.  per. 
John  C.  Wilson  for  Daly. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

On  the  fifth  day  of  June,  1872,  Mr.  Wm.  John  Miller,  a 
member  of  the  bar,  recovered,  as  executor  of  James  Daly, a 
judgment  against  John  H.  Daly  for  $750.  Two  days  after- 
wards, June  7, 1872,  Poole  &  Hume,  merchants  of  this  city, 
recovered  a  judgment  against  the  same  defendants  for 
$924.12.  It  appears  that  the  only  real  estate  which  the  de- 
fendants owned  consisted  of  an  equity  of  redemption  in  an 
undivided  interest  in  certain  lots  in  this  city  w^hich  he  held 
as  one  of  the  heirs-at-law  of  his  father,  James  Daly.  On 
the  30th  of  December,  1872,  Poole  &  Hume  filed  a  bill 
against  John  H.  Daly,  in  the  nature  of  a  creditor's  bill,  pro- 
fessedly for  their  benefit  as  well  as  for  the  benefit  of  those 
of  his  other  creditors  who  might  come  in  and  participate  in 
the  expenses  of  the  suit.  The  object  of  the  bill  was  to  apply 
the  equity  of  redemption  of  John  H.  Daly  to  these  two 
judgments.  No  other  steps  were  taken  in  this  suit  except 
one  which  will  be  referred  to.  Afterwards  there  was  a  par- 
tition suit  between  the  heirs-at-law  of  James  Daly,  to  which 
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John  H.  Daly  was  a  party,  the  object  being  to  distribute  the 
proceeds  of  the  property  among  them.  Some  time  after- 
wards an  order  was  passed  in  the  two  suits  consolidating 
them  and  giving  the  judgment  creditors  the  right  to  share 
as  might  be  proper  in  the  proceeds  when  sold  under  the  par- 
tition suit.  Mr.  Miller,  the  executor,  had  filed  his  petition 
as  a  judgment  creditor,  coming  into  the  partition  suit,  and 
offering  to  bear  his  share  of  the  expenses  of  the  suit,  evi- 
dently intending  to  file  it  in  the  creditor's  suit,  but  having 
obtained  a  judgment,  he  would  get  the  same  benefit  under 
the  order  consolidating  the  two  cases,  as  he  would  have  had 
if  he  had  been  originally  a  party  to  the  creditors'  suit.  The 
court  below  followed  the  rule  that  the  judgment  creditors 
were  entitled  to  be  paid  in  the  order  of  their  priority,  and 
applied  the  proceeds  to  the  senior  judgment  of  Mr.  Miller, 
which  consumed  the  whole  of  the  proceeds.  This  was  ex- 
cepted to  by  Poole  &  Hume,  and  the  case  comes  before  us  on 
that  exception. 

There  are  three  rules  in  relation  to  the  distribution  of  the 
proceeds  of  an  equity  of  redemption,  which  have  more  or 
less  foundation  in  authority,  and  were  referred  to  by  coun- 
sel in  the  very  full  discussion  which  was  had  of  this  case. 
The  first,  and  the  one  followed  by  the  court  below,  is  that 
the  judgment  creditors  must  be  satisfied  in  the  order  of  their 
priority  in  obtaining  their  judgment.  The  second  is  that 
the  creditor  who  first  files  his  bill,  although  a  junior  judg- 
ment creditor,  shall  be  satisfied  in  full  as  a  reward  for  his 
diligence.  The  third  is  that  the  proceeds  shall  be  treated  as 
equitable  assets,  and  distributed  pari  passu  among  all  the 
judgment  creditors.  We  have  had  great  difliculty  in  de- 
ciding that  either  one  is  the  final  rule  for  this  jurisdiction. 
In  many  cases  the  first  rule  has  been  followed  as  such  by  the 
cot|rt,  but  we  find,  on  looking  into  the  matter,  that  there  is 
great  doubt  as  to  the  weight  of  authority  in  favor  of  that 
rule.  In  a  later  decision  of  the  Supreme  Court  of  the  Uni- 
ted States,  the  court  modifies  the  rule  considerably,  but  we 
do  not  propose  in  this  case  to  decide  on  any  of  these  as  the 
final  definite  rule  on  the  subject,  but  to  dispose  of  the  mat- 
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ter  on  considerations  peculiar  to  it.  It  appears  that  both  of 
these  suits  were  originally  in  the  hands  of  the  same  attorney 
on  the  common  law  side  of  the  court ;  and  it  further  appears 
that  both  of  them  were  ripe  for  judgment  at  the  same  time. 
Mr.  Miller,  who,  in  his  representative  capacity,  appeared  as 
plaintiff  in  one  case,  was  the  attorney  for  the  creditors  in 
the  other  and  we  think  that  the  relation  between  him  and 
them  was  one  involving  some  obligations ;  we  conceive  that 
they  did  not  intend  to  waive  any  of  their  rights,  but  consid- 
ered that  they  were  entitled  to  have  their  judgment  entered 
on  the  same  day  as  the  other  creditor  whom  they  employed 
to  appear  for  them.  They  could  not,  however,  expect  their 
attorney  to  give  them  priority  over  himself.  Without, 
therefore,  determining  the  question,  because  we  consider  it 
unnecessary  to  be  determined,  as  to  which  one  of  the  three 
rules  referred  to  is  to  govern  us,  we  shall  reverse  the  decree 
below,  and  order  the  proceeds  of  this  sale  to  be  divided,  as 
seems  to  us  according  to  the  plain  justice  of  the  case,  pari 
passu,  between  these  creditors. 

The  cause  will  be  remanded,  in  order  that  such  a  distribu- 
tion may  be  made. 
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TJnitbd  States,  Ex  Rel.  John  Thompson, 

vs.  . 
Dent  et  al.,  Commissioners  of  the  District  of  Columbia, 

At  Law.    No.  23,009. 

5  Decided  April  17, 1889. 

I  Tbm  Cbjsf  JuSTiOB  and  Jastices  Cox  and  Jaxbs  sitting. 

1.  The  certificates  of  drawback  issued  by  the  District  of  Columbia,  under 
the  act  of  Congress  of  June  19,  1878,  to  holders  of  certificates  of 
indebtedness  for  improvement  assessments  do  not  bear  interest. 

3,  Statutes  which  are  enacted  as  compromises  in  re^rd  to  matters  of 
taxation,  and  which  subject  the  municipality  to  obligations  which  did 
not  exist  before,  are  to  be  construed  so  that  these  new  obligations 
shall  not  be  made  larger  than  the  strict  and  precise  terms  of  the 
statute  require. 

Statement  of  the  Case. 

This  was  an  application  for  a  writ  of  mandamas  against 
Josiah  Dent,  Thomas  P.  Morgan,  and  "Wm.  J.  Twining. 
Commissioners  of  the  District  of  Columbia,  commanding 
them  to  issue  to  the  petitioner  seventeen  drawback  certifi- 
cates of  the  District  of  Columbia,  bearing  ten  per  cent, 
interest  until  paid,  under  the  act  of  Congress  of  June  19, 
1878. 

The  petition  set  out  at  great  length  the  acts  of  Congress 
and  of  the  District  legislature,  under  which  the  original 
assessment  was  made,  and  the  certificates  issued,  together 
with  a  history  of  the  litigation  growing  out  of  the  late  action 
of  the  board  of  public  works  in  making  the  assessments. 

The  following  is  the  form  of  the  certificate  issued  by  the 
board  and  received  by  the  relator : 

"  Certificate  of  Indebtedness. 

^^  District  of  Columbu, 

^'  Board  of  Public  "Works. 
"  Be  it  known,  that  the  Board  of  Public  Works  of  the 

District  of  Columbia  having  assessed  upon  lot  No. ,  in 

square  No. ,  in  the  city  of  Washington,  in  said  District, 

the  sum  of ,  for  its  proportionate  amount  of  the  cost  of 

improvements  upon  street, ,  issue  this  certificate 
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of  indebtedness  against  said  property  for  said  sum,  with 
interest  at  the  rate  of  ten  per  centum  per  annum  from  the 
date  hereof  until  paid.  Said  assessment  and  this  certificate 
constitute  a  lien  upon  said  property. 

"  This  certificate  is  issued  in  accordance  with  an  act  of 
Congress  of  the  United  States,  entitled  *  An  act  to  provide 
a  government  for  the  District  of  Columbia/  approved  Feb- 
ruary 21, 1871.  And  an  act  of  the  legislative  assembly  of 
the  District  of  Columbia,  entitled  *  An  act  prescribing  the 
mode  of  assessments  for  special  improvements  and  providing 
for  the  collection  thereof,'  approved  August  10, 1871 ;  and 
also  an  act  of  said  legislative  assembly,  entitled  "  An  act 
amendatory  of  an  act  entitled  *  An  act  prescribing  the  mode 
of  assessments  and.  providing  for  the  collection  thereof, 
approved  August  10, 1871,'  appoved  August  23, 1871. 

"  Given  under  our  hands,  in  the  city  of  Washington,  D. 
C,  this of ,  eighteen  hundred  and  seventy . 

"  Board  of  Public  Works^  D.  C." 

The  petitioner  claiming  title  to  a  number  of  these  certifi- 
cates of  assessment,  alleged  that  the  assessments  had  been 
revised  under  the  act  of  Congress  of  June  19,  1878,  and 
greatly  reduced ;  that  a  demand  had  been  made  on  the 
Commissioners  for  drawback  certificates  on  the  same  for  the 
amount  of  the  reductions  to  draw  ten  per  cent,  interest,  and 
compliance  therewith  refused. 

F.  E.  Alexander  for  relator. 

A.  G.  Riddle  and  Francis  Miller  for  respondent. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

The  relator  prays  that  the  Commissioners  of  the  District 
of  Columbia  be  compelled  by  a  writ  of  mandamus  to  issue  to 
him  certificates  of  drawback,  providing  on  their  face  for  the 
payment  of  interest  on  the  amount  of  the  drawback  at  the 
rate  of  ten  per  centum  per  annum. 

It  appears  that  the  legislative  assembly,  by  an  act  of 
August  10, 1871,  purporting  to  be  authorized  by  section  87 
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Of  the  (Organic  act,  provided  for  certain  improvementB  of 
streets  in  Washington,  and  for  assessment  of  the  cost  there- 
of upon  the  property  bordering  on  these  improvements,  to 
be  made  according  to  the  section  of  the  organic  act  referred 
to.  That  section  itself  only  provided  that  assessments  should 
be  made  ^^  in  the  manner  required  by  law,''  and,  as  no  other 
law  provided  how  they  should  be  made,  they  could  not  be 
made  in  accordance  with  the  authority  of  the  organic  act. 
They  were  actually  made,  therefore,  only  in  a  manner  pro- 
vided by  a  rule  adopted  by  the  board  of  public  works.  In 
the  litigation  which  naturally  followed,  they  were  found  not 
to  have  been  made  "  in  the  manner  required  by  law."  Con- 
gress then  cia.me  to  the  relief  of  the  District  and  of  the 
property-owners,  and  it  was  provided  by  the  act  of  1878, 
that  the  assessments  made  by  the  board  of  public  works 
should  stand  as  valid  and  should  be  enforced,  except  in  cases 
where  they  should  be  complained  of  and  revised  and  cor- 
rected. The  precise  form  of  that  provision  was,  that  the 
assessments  should  be  enforced,  ^^  Provided,  that  upon  com- 
plaint being  made  to  the  Commissioners  within  thirty  days 
from  the  passage  of  this  act,  of  erroneous  or  excessive 
charges  in  respect  to  any  of  said  assessments  which  remain 
unpaid,  said  Conmiissioners  are  hereby  authorized  to  revise 
such  assessment  so  complained  of  and  to  correct  the  same  ; 
and  where  certificates  of  assessment  have  been  issued,  they 
shall  issue  to  the  holder  of  such  certificates  a  drawback  cer- 
tificate for  the  amount  of  such  erroneous  or  excessive  charges, 
which  certificates  shall  be  received  at  any  time  in  payment 
of  assessments  for  special  improvements,  and  they  shall  be 
redeemed  in  the  manner  prescribed  for  the  redemption  and 
purchase  of  certificates  as  provided  by  an  act  of  the  legisla- 
tive assembly  of  May  29, 1878." 

By  this  act  Congress  authorized  the  Commissioners  to 
reduce  the  burden  of  the  property-owner,  and  to  give  to  the 
holder  of  any  certificate,  which  had  been  used  upon  the 
erroneous  or  excessive  assessment,  a  drawback,  which  should 
be  received  in  payment  of  special  improvement  assessments, 
82 


466  Thompson  v.  Thb  Distbiot. 

or  redeemed  by  the  District  in  a  certain  manner.    The  terms 
of  this  certificate  of  drawback  arc  the  subject  of  dispute. 

It  is  insisted  that,  as  the  original  certificates  of  indebted- 
ness provided  for  interest  at  the  rate  of  ten  per  centum,  and 
were  charged  as  liens  upon  the  property  benefited,  this  val- 
idating law  must  be  held  to  have  contemplated  that  the 
purchaser  of  this  charge  should  not  sufi'er  by  its  reduction ; 
in  other  words,  that  it  must  be  held  to  have  intended  that 
the  drawback  should  operate  just  as  the  original  certificate 
had  done,  and  was,  therefore,  to  bear  interest  at  the  same 
rate.  In  order  to  lay  a  foundation  for  this  proceeding,  the 
relator  made  a  demand  on  the  Commissioners  for  certificates 
expressed  in  accordance  with  this  theory.  . 

The  provision  of  the  validating  act  of  Congress  is,  strictly, 
that  the  certificate  of  drawback  should  be  co-extensive  with 
the  reduction  made  on  complaint  of  the  property-owner. 
The  language  of  the  act  is,  that  ^^  upon  complaint  being 
made  to  the  Commissioners  •  •  *  of  erroneous  or  ex- 
cessive charges  in  respect  to  any  of  said  assessments  which 
remaid  unpaid,  said  Commissioners  are  hereby  authorized  to 
revise  such  assessments  so  complained  of  and  to  correct  the 
same  ;  and  where  certificates  of  assessment  have  been  issued, 
they  shall  issue  to  the  holder  of  such  certificate  a  drawback 
certificate  for  the  amount  of  such  erroneous  or  excessive 
charges."  The  certificate  of  drawback  was  to  be  for  this 
and  for  nothing  more.  For  this  amount  only,  and  not  for 
this  amount  and  whatever  interest  might  have  accrued 
thereon  at  the  rate  of  ten  per  centum  per  annum,  it  was  re- 
ceivable in  payment  of  special  improvements.  The  use  to 
be  made  of  it,  and  the  fact  that  the  act  omits  to  state  that^ 
the  drawback  should  bear  interest  until  paid  or  used,  show 
conclusiveiy  that  the  act  did  not  intend  that  the  drawback 
should  be  an  interest-bearing  debt. 

It  must  be  remembered  that,  before  the  passage  of  this 
act,  the  District,  although  it  had  sold  these  original  certifi- 
cates of  assessment,  was  in  no  sense  a  debtor  to  the  holder 
of  them,  and  that  the  property  on  which  they  were  liens  was 
his  only  debtor.    It  must  also  be  remembered  that^  without 


Thompson  v.  Thb  Distuio*.  4et 

a  validating  act  of  Congress^  even  this  security  appeared  to 
be  invalid.  When  Congress  undertook^  in  such  a  state  of 
things,  to  give  relief  to  all  the  parties,  by  lifting  from  the 
property  erroneous  or  excessive  burdens,  and  give  validity  to 
a  part  of  the  hitherto  insecure  lien  of  the  certificate  of  in- 
debtedness^ and  by  providing  that  the  rest  of  the  certificate, 
which  was  no  longer  a  lien  should  be  available  against  the 
District,  as  if  it  had  been  originally  a  debt  of  the  District, 
it  is  manifest  that  the  whole  transaction  must  be  treated  as 
a  compromise  a<^ustment,  in  which  the  original  condition  of 
the  parties  are  to  some  extent  put  aside.  Compromises  of 
this  sort  are  to  be  construed  strictly  ;  especially  when  the 
adjustment  subjects  the  District  to  obligations  which  never 
existed  before.  The  obligation  to  receive  these  drawbacks 
for  improvement  assessments  and  to  redeem  them  placed  the 
District  in  the  position  of  debtor  to  that  extent,  and  this 
new  obligation  is  not  to  be  made,  by  construction,  larger 
than  the  strict  and  precise  terms  of  the  statute  requires  us 
to  make  it.  If  the  statute  omits  to  provide  expressly  that 
this  new  obligation  is  to  carry  interest,  we  are  bound  to  hold 
that  this  new  indebtedness  was  to  be  a  debt  without  in- 
terest. 
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John  Patch  vs.  Elias  E.  Whttb. 
At  Law.    ^o.  20,463. 

5  Decided  April  17, 1881. 

I  The  CmxF  justiob  and  Jastlees  Hagnxr  and  Jajob  sitting. 

A  will  contained  the  following  clause:  ^'I  bequeath  and  give  to  my 
dearly  beloved  brother,  Henry  Walker,  forever,  lot  No.  6  in  square 
403,  together  with  the  improvements  thereon  erected  and  appurtenan- 
ces thereto  belonging.''  The  testator  did  not  own  lot  6  in  square  403; 
but  the  plaintiff,  in  an  action  of  ejectment  to  recover  lot  3  in  square 
406,  offered  to  show  by  parol  evidence,  that  this  clause  was  intended 
as  a  devise  of  lot  3  in  square  406.  The  evidence  proposed  to  be  given 
was :  1.  That  the  testator  intended  to  leave  everything  he  owned  to 
his  brothers  and  sistera ;  2.  That  he  did  not  own  lot  6  in  square  403, 
but  that  he  did  own  lot  3  in  square  406,  which  was  in  the  same  gen- 
eral system  of  lots,  all  the  four  hundred  series  running  down  in  the 
same  straight  line  through  that  part  of  the  city;  3.  i  hat  the  lot  des- 
ignated in  the  will  had  no  improvements  upon  it,  whereas  lot  3  in 
square  406  was  improved  (the  lot  devised  being  described  in  the  clause 
quoted  as  an  improved  lot).  He  also  offered  to  prove,  as  going  to 
show  the  proper  reading  of  the  clause  as  understood  by  those  directly 
interested,  that  since  the  will  was  admitted  to  probate,  the  widow 
who  had  a  life  estate  in  one-third  of  all  the  property,  had  drawn  but, 
one-third  of  the  rents,  issues  and  profits  of  lot  3  in  square  406,  and 
that  the  guardian  of  Henry  Walker  had  drawn  the  other  two-thirds, 
and  that  all  the  beneficiaries  of  the  will  had  acquiesced  in  this.  Hdd^ 
inadmissible. 

The  Case  is  stated  in  the  opinion. 
E.  T.  Merrick  and  Calderon  Carlisle  for  plaintifis. 
Walter  D.  Davidqe  and  Gordon  &  Gordon  for  defendants. 
Mr.  Justice  Hagner  delivered  the  opinion  of  the  Court  : 

This  is  an  action  of  ejectment  instituted  by  Patch  against 
"White  to  recover  two  undivided  third  parts  of  lot  No.  8,  in 
square  406,  in  the  city  of  Washington.  At  the  trial,  the 
plaintiff,  to  maintain  his  action,  offered  in  evidence  a  deed 
to  himself  in  1873,  from  Brereton,  one  from  the  heirs  of 
Sewell  to  Brereton  in  1851,  and  a  deed  to  Sewell  from  Henry 
Walker,  bearing  date  1842.  Each  of  these  deeds  purported 
to  convey  the  entire  title  to  lot  No.  3.  To  prove  title  to 
the  property  in  Henry  Walker,  the  plaintiff'  then  offered  in 
evidence  the  will  of  James  Walker,  dated  September  17^ 
1832,  and  duly  admitted  to  probate.  In  this  wiU,  after  a 
devise  of  one-third  of  his  real  estate  to  his  widow  for  life, 
with  a  remainder  to  his  infant  son,  James  Walker,  the  tes- 
tator, devised  the  lot  of  ground  in  controversy  as  follows : 

*'  I  bequeath  and  give  to  my  dearly  beloved  brother^  Henry 
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Walker,  forever,  lot  No.  6,  in  square  408,  together  with  the 
improvements  thereon  erected  and  appurtenances  thereto 
belonging." 

The  testator  did  not  own  the  lot  herein  described,  but  the 
plaintifi*  offered  evidence  which  he  insisted,  if  admitted, 
would  enable  the  court  to  say  that  this  clause  should  be  con- 
sidered as  in  fact  a  devise  of  lot  No.  3  in  square  406.  The 
pai'ol  evidence  that  was  proposed  to  be  given  was,  first,  that 
the  testator,  James  Walker,  intended  to  leave  all  his  land 
and  everything  he  had  to  his  brothers  and  sisters ;  secondly, 
that  he  did  not  own  lot  6  in  square  403,  and  that  he  did  own 
lot  3  in  square  406,  which  was  in  the  same  general  system 
of  lots,  all  the  four  hundred  series  running  down  in  the 
same  straight  line  through  that  part  of  the  city ;  that  the 
lot  designated  in  the  will  had  no  improvements  upon  it, 
whereas  lot  3  in  square  406,  mentioned  in  the  declaration, 
was  improved,  (and  the  lot  devised  is,  in  the  clause  just 
quoted,  described  as  an  improved  lot ) .  He  then  offered  to 
prove  that,  since  the  will  was  admitted  to  probate,  Mrs. 
Walker,  who  had  a  life  estate  in  one-third  of  all  the  property, 
had  continued  to  draw  one-third  of  the  rents,  issues  and  profits 
of  the  lot  named  in  the  declaration,  that  is  to  say,  of  lot  3  in 
square  406,  and  that  the  guardian  of  Henry  Walker,  during 
his  minority,  had  drawn  the  other  two-thirds  of  the  rents  of 
that  lot,  and  that  all  the  beneficiaries,  the  people  .named  in 
the  will,  had  acquiesced  in  this,  going  to  show  the  proper 
reading  of  that  clause,  as  understood  by  those  directly  in- 
terests. 

The  question  is,  whether  this  evidence  is  admissible  or  not. 
It  is  not  improbable  that  this  may  have  been  a  case  of  mis- 
description through  a  blunder  of  the  testator,  or  his  scrivener, 
confusing  the  numbers  of  the  lot  and  the  square  by  a  sort  of 
jingle.  He  seems  originally  in  his  description  of  his  land  to 
have  made  other  blunders  in  the  will.  Thus,  he  gave  his 
son,  James  Walker,  "  lot  number  22,  in  square  number  three 
two  hundred  and  twenty,  fifty-two."  This  was  a  very  strange 
blunder ;  in  fact,  he  seems  to  have  been  a  man  very  likely 
to  blunder,  but  it  ib  jbo  b^  observed  that  this  last  one  he  cor- 
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reeled,  and  it  may  be  argued  that  he  would  have  corrected 
the  first  one  if  he  had  made  it  as  well  as  the  last,  and  that 
he  might  have  intended  to  buy  this  piece  of  land  before  he 
died.  The  difficulty  in  these  cases  arises  from  the  applica- 
tion of  the  rules  governing  the  subject,  the  rules  themselves 
being  pretty  plain.  And,  first,  it  is  to  be  observed  that  this 
is  not  a  suit  seeking  the  aid  of  words  not  written.  At  the 
same  time,  however,  a  court  of  law,  though  precluded  from 
ascribing  to  the  testator  any  intention  not  expressed  in  his 
will,  admit  their  obligation  to  give  effect  to  every  intention 
which  the  will,  properly  expounded,  contains.  The  answer, 
therefore,  to  the  question  above  proposed — enjoined  as  well 
as  sanctioned  by  the  general  principles  above  mentioned — 
must  be,  that  any  evidence  is  admissible  which,  in  its  nature 
and  effect,  merely  explained  what  the  testator  has  written  ; 
but  no  evidence  can  be  admissible  which,  in  its  nature  or 
effect,  is  applicable  to  the  purpose  of  showing  merely  what 
he  intended  to  have  written." 

The  case  of  Walton  against  White,  in  5  Maryland,  page 
297,  was  a  case  of  a  devise  of  lands  which  were  described  as 
being  ^^  on  the  south  side  of  Beaver  Dam  Branch,"  and  the 
court  says:  ^^The  question  in  expounding  a  will  is  not  what 
the  testator  meant,  au  distinguished  from  what  his  words 
express,  but  simply  what  is  the  meaning  of  the  words,"  and 
they  admitted  evidence  to  show  the  true  location  of  the 
branch.  The  principle  is  confirmed,  almost  in  the  same 
words,  in  the  case  of  Hammond  vs,  Hammond,  55  Maryland^ 
page  576.  But,  indeed,  there  is  a  perfect  flood  of  cases,  and 
multitudes  were  cited  in  the  argument.  We  think,  how- 
ever,  that  the  decision  of  the  courts  in  the  principal  cases 
would  not  admit  such  testimony  as  is  sought  to  be  intro- 
duced here.  Of  citing  cases  there  is  no  end,  but  it  is  to  be 
observed  that  many  of  them  are  early  cases  before  the 
statute,  and  are,  therefore,  not  reliable.  Such  is  the  opinion 
of  Bedfield,  Jarmen,  and  other  text-book  writers;  and 
among  those  cited  as  being  before  the  statute  are  the  cases 
from  Ambler  and  from  Coke's  reports.  All  these  are,  there- 
fore, not  safe  guides^  because,  unquestionably,  the  statute 
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was  intended  to  prevent  the  latitude  of  evidence  which  had 
hitherto  prevailed.  On  page  115  (margin)  of  Wigram,  it  is 
said:  "The  principle  (if  any)  upon  which  the  excepted 
cases,  taking  them  collectively,  are  founded,  is  by  no  means 
obvious ;"  and  further  down,  on  page  116,  he  says :  "How 
can  the  statute,  which  makes  a  writing  indispensable,  be 
satisfied,  if  the  thing  which  is  the  subject  of  disposition,  or 
the  person  who  claims  the  benefit  of  it,  is  not  described  in 
that  writing  with  certainty  sufficient  to  enable  the  court, 
by  the  description  in  the  writing,  to  determine  their  iden- 
tity?" In  the  case  of  Beaumont  against  Fell  (2  Pierre 
Williams),  the  Master  of  the  Bolls,  although  he  admitted 
the  parol  evidence,  said  :  "  If  this  had  been  a  grant — nay, 
had  it  been  a  devise — of  land,  in  equity,  where  *  the  con- 
science of  the  heir  may  be  affected,*  in  the  language  of  the 
courts,  ^  if  he  shall  insist  upon  the  literal  interpretation  of  a 
devise  against  the  meaning  well  known  to  himself  to  have 
been  intended  by  the  testator/  Naturally,  under  such  cir- 
cumstances, a  court  of  equity  might  be  more  inclined  to 
consider  the  oft\;r  of  such  evidence  than  a  court  of  law  in  a 
dry  legal  action  like  an  ejectment,  which  is  governed  by 
technical  rules.  By  the  Statute  of  Maryland  of  1798,  ch. 
101,  all  devises  of  any  land,  Jtc,  shall  be  in  writing,  signed 
by  the  party  devising  the  same,  or  by  some  other  person  in 
his  presence,  and  by  his  express  direction,  and  attested  and 
subscribed  to  in  the  presence  of  the  testator  by  three  or  four 
credible  witnesses,  or  else  it  shall  be  utterly  void,  and  of 
none  effect.  This  clause  is  a  literal  transcript  of  the  pro- 
vision in  the  Statute  of  Frauds  and  Perjuries,  29  Charles  11, 
ch.  8.  Now,  what  was  the  state  of  the  law  before  this  stat- 
ute? In  Wigram  on  Wills,  page  5,  author's  edition,  it  is 
thus  laid  down :  "  It  was  holden  before  the  statute  that 
parol  evidence  was,  in  certain  cases,  admissible  to  determine 
the  person  or  thing  intended,  where  the  description  in  the 
instrument  was  insufficient  for  that  purpose  ;  as  in  a  devise 
to  A  B,  where  there  were  two  persons  of  the  same  name,  or 
a  devise  of  the  manor  of  Dale,  where  the  testator  had  two 
manors  of  that  ii^me^  North  Dale  and  South  Dale,  in  which 
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cases  parol  evidence  of  witnesses  who  spoke  to  the  testator's 
intention  was  admissible  to  determine  which  of  the  two  per- 
sons named  respectively  A  B,  or  which  of  the  manors  of 
Dale  was  intended  by  the  testator.  That  is  to  say  where 
the  identity  of  the  person  or  thing  intended  by  the  testator 
has  been  the  only  point  in  dispute,  and  the  description  in 
the  will  has  been  insufficient  to  determine  it."  And^ 
further  down,  he  says :  "  The  courts  have  uniformly  pro- 
fessed to  be  governed  by  the  admitted  principle,  that,  the 
judgment  of  a  court  in  expounding  a  will  should  be  merely  decla^ 
tory  of  what  is  in  the  instrument.  This  was  the  general  ruie^ 
at  common  law  before  the  statute,  and  if  the  statute* 
has  not  strengthened  its  obligations,  it  certainly  has  not. 
relaxed  them,"  and,  as  to  the  effect  of  the  statute,  the 
author  states  that  it,  "  by  requiring  a  will  to  be  in  writing,, 
precludes  a  court  of  law  from  ascribing  to  a  testator  any  in- 
tention which  his  written  will  does  not  express,  and,  in 
effect,  makes  the  writing  the  only  legitimate  evidence  of 
the  testator's  intention.  'So  will  is  within  the  statute 
but  that  which  is  in  writing,  which  is  as  much  as  to 
say  that  all  that  is  effectual  to  the  purpose  must  be  in 
writing,  without  it  had  been  void  by  reason  of  the  mis- 
take both  of  the  Christian  and  surname ;  but  where  i& 
the  distinction  between  a  grant  and  a  devise  of  land  for 
the  purpose  under  consideration?"  This  case  was  one  where 
"Gertrude  Tardley"  was  held  entitled  to  a  legacy  which  waa 
given  by  the  will  to  "Catherine  Earnley."  Again,  on  page 
180,  Wigram  says :  "The  decisions,  then,  in  the  excepted 
cases  must,  it  is  conceived,  be  considered  to  a  great  extent 
as  arbitrary,  and  not  to  be  explained  upon  any  determined 
principle.  They  appear  to  be  decisions  in  which  the  general 
principle  has  been  sacrificed  to  meet  the  hardship  of  particu- 
lar cases."  One  of  the  principal  cases  involving  the  admis- 
sion of  parol  testimony  to  explain  what  the  testator  meant, 
is  the  celebrated  case  of  Goblet  vs.  Beechey,  reported  in  3 
Simon,  page  24.  It  is  well  known  that  the  origin  of  Mr* 
Wigram's  book  was  in  his  criticisms  on  that  case,  where  the 
MAster  of  the  Bolls  allowed  parol  evidence  to  explain  what. 
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was  meant  by  a  provision  in  the  will.  This  ruling,  however, 
was  reversed  by  Lord  Chancellor  Brougham.  After  the  de- 
cision in  Goblet  vs.  Beechey,  came  the  case  of  Miller  vs. 
Traverse,  in  8  Bingham.  In  that  case  the  testator  devised 
in  a  particular  way  all  his  estates  in  the  county  of  Limerick 
and  the  city  of  Limerick.  It  appeared  that  the  testator 
possessed  estates  in  the  city  of  Limerick,  but  none  in  the 
county,  but  that  he  had  large  possessions  in  the  county  of 
Clare,  and  the  offer  was  made  to  prove  that,  in  the  original 
draft  of  his  will,  the  devise  had  been  of  all  his  lands  in  the 
county  of  Clare  and  the  city  of  Limerick,  and  that,  by  a 
blunder  of  the  scrivener,  the  county  of  Limerick  had  been 
inserted  for  the  county  of  Clare.  This  case  was  heard,  on 
appeal,  by  Lord  Lyndhurst  and  Lord  Chief-Justice  TindaU 
among  other  judges,  and  their  opinions  were  delivered  at 
great  length  and  after  mature  examination,  and  it  was  there 
held  unanimously  by  the  judges  that  such  evidence  was  in- 
admissible. In  18  Howard  (see,  also,  11  Wharton),  in  the 
case  of  Watkins  against  Allen,  this  case  of  Miller  vs.  Tra- 
verse is  adopted  by  the  Supreme  Court  of  the  United  States 
as  expressing  the  correct  position  on  the  subject.  The  tes- 
tator in  the  present  case  does  not  say  that  his  property  was 
in  the  city  of  Washington,  and  it  cannot  be  doubted  that 
parol  evidence  to  that  extent  would  be  admissible  by  way  of 
identifying  the  property  named  by  him  in  the  will,  but  the 
argument  is  that  we  can  go  further  than  this  and  correct 
the  numbers  as  given  for  square  and  lot. 

Now,  the  applicable  cases  seem  to  be  confined  to  instances 
of  what  Lord  Bacon  calls  "  equivocation  "  in  a  will,  recog- 
nizing the  principle  as  laid  down  by  him  that  parol  evidence 
was  admissible  "  where  the  persons  or  things  may  be  equally 
designated  by  the  same  description,"  or  where  there  is  a  de- 
scription plain  enough  as  to  one  part  in  the  will  and  equivo- 
cal as  to  the  other,  the  equivocal  part  may  be  rejected  if 
enough  remains  to  let  us  see  what  the  testator  really  intended 
to  express,  or  portions  of  the  description  may  be  rejected, 
provided  there  is  something  left  certain,  as  if  a  man,  on 
writing  bis  will  on  the  back  of  a  deed^  should  say,  ^^  I  give 
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the  piece  of  land  conveyed  to  me  by  the  within  deed  con- 
taining 100  acres,  lying  in  the  county  of  Dale,"  ftc.,  he  may 
have  number  of  acres  wrong,  he  may  have  the  county  wrong, 
and  he  may  have  the  position  wrong,  and  the  name  may  be 
incorrect,  and  yet  such  a  devise  may  be  sustained,  because  a 
sufficient  description  of  the  property  intended  is  evinced  by 
his  declaration  that  it  is  the  property  conveyed  by  the  deed 
that  is  pointed  out  in  the  will — in  other  words,  one  thing 
may  be  incorrect  and  be  corrected  by  another,  if  there  is 
anything  to  correct  it  by.  In  the  case  of  Wilkins  et  al.  vs. 
Allen,  18  Howard,  page  286,  the  whole  matter  is  decided  on 
the  strength  of  this  English  decision. 

Now,  applying  these  principles  here,  what  can  we  do  with 
the  devise  of  this  lot  ?  The  will  says,  "  lot  6,  in  square 
403,"  and  it  is  said  that  ought  to  be  read  lot  8  in  square 
406.  The  first  thing  to  do  then  is  to  strike  out  the  num- 
ber of  the  lot  and  then  to  strike  out  the  number  of  the 
square.  What  then  remains  ?  Nothing  on  earth  but  these 
^'improvements."  It  is  manifest  that  this  will  was  not 
drawn  by  a  lawyer  ;  it  jumbles  ^improvements  "  and  appur- 
tenances together,  and  leaves  out  words  of  limitation,  and 
makes  other  blunders  all  the  way  through,  and  to  admit  parol 
testimony  to  give  efiect  to  the  blunders  of  this  man  is  to  do 
the  very  thing  which  the  statute  was  designed  to  prevent. 
The  recent  important  cases  seem  to  be  within  the  prindple  I 
have  just  enunciated.  For  instance,  a  New  Hampshire  case 
where  the  property  was  described  wrongly,  but  was  identified 
as  "  the  piece  I  bought  of  A  ;"  a  case  reported  in  2  Washing- 
ton's Reports,  where  "  a  lot  on  Fourth  street  in  the  occupa- 
tion of  A  and  B,"  was  held  to  pass  a  lot  on  Third  street  in 
the  occupation  of  the  persons  named ;  a  case  in  Indiana, 
where  the  northeast  quarter  of  a  township  was  devised  and 
the  northwest  quarter  was  held  to  pass,  the  rest  of  the  de- 
scription being  there  sufficient ;  the  case  in  20  Missouri,  on 
page  239,  where  the  sections  devised  were  right,  but  the 
township  wrong,  and  the  property  was  identified  in  the  will 
by  it  saccessibility  to  the  "  Big  Spring  ;"  the  case  of  Fitz- 
patrick  i;^.  Fitzpatrick,  in  86  lowa^  where  the  testatrix  de- 
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vised  the  west  half  of  the  northeast  quarter,  which\she  did 
not  own,  instead  of  the  east  half  of  the  southwest  quarter, 
which  was  her  property,  and  where  the  plaintiff  offered 
proof  that  a  similar  mistake  to  that  insisted  on  in  the  cose 
of  Miller  vs.  Traverse  had  occurred,  and  to  prove  by  the 
scrivener  that*the  description  originally  given  to  him  was 
the  correct  one,  but  the  offer  of  parol  proof  was  rejected. 
In  the'case'of  Wetheree's  Lessee  vs.  Bascoville,  the'circum- 
stances  were  quite  touching  ;  a  settler  in  the  far  west,  killed 
by  Indians,  while  dying  had  at  the  door  of  his  cabin  dictated 
his  will  to  a  neighbor  ;  it  happened  that,  possibly  through 
want  of  familiarity  with  the  subject,  the  scrivener  incor- 
rectly recited  the  instructions  of  the  testator,  and  this  fact 
was  so  evident  that  the  heirs  for  many  years  had  held  the 
property  among  themselves  according  to  the  verbal  directions 
of  the  testator,  and  against  the  written  devises  in  the  will. 
When,  however,  a  claim  was  made  under  the  language  of 
the  will,  the  Supreme  Court  held  that  parol  evidence  of 
what  the  testator  directed  the  scrivener  to  write  was  inad- 
missible and  that  the  devises,  as  expressed  in  the  will  were 
conclusive  upon  the  rights  of  the  parties.  It  results,  in  the 
language  of  the  court  in  the  case  of  Jackson  vs.  Van  Vach- 
ten,  in  11  John.,  page  201,  that  ^'  in  cases  of  this  kind,  where 
there  is  no  sufficient  description  in  the  will,  independent  of 
that  which  is  false,  the  devise  fails  for  uncertainty.  It  would 
be  impossible  for  counsel  ever  to  advise  with  confidence  as  to 
a  title  derived  under  a  will  if,  as  in  the  present  instance, 
after  the  expiration  of  nearly  fifty  years,  it  is  admissible  by 
parol  evidence  to  prove  that  a  devise  of  property  distinctly 
described  in  the  will,  was  in  fact  a  devise  of  another  portion 
not  named  in  the  will' and  differing  in  location  and  in  all 
other  points  of  description,  and  if,  under  ibe  sanction  of 
this  statute  of  frauds,  such  evidence  is  to  be  admitted,  we 
may  well,  in  the  language  of  an  English  judge,  say  that  its 
title  should  be  changed  and  that  it  should  be  called  ^^an  act  for 
the  promotion  of  fraud  and  the  encouragement  of  perjuries." 

The  rulings  below  are  affirmed. 

The  Ghibf  Justice  dissented. 
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Gborgb  T.  Jones  vs.  William  W.  Warden. 
In  Equity,    No.  7389. 

S  Decided  April  18, 188B. 

i  The  CmxF  JuBTiOB  and  Justices  Coz  and  Jaicbs  sitting. 

Plaintiff  filed  his  bill  to  obtain  tlie  surrender  of  a  certificate  of  stoclc 
He  alleged  that  the  defendant  obtained  it  from  him  with  the  under- 
standing that  it  was  to  be  used  for  the  purpose  of  exercising,  in  some 
way,  an  improper  influence  with  certain  officials  of  the  government  to 
inure  to  the  benefit  of  plaintiff  and  defendant. 

Bddy  That  on  plaintiff 's  own  statement  equity  would  deny  him  relief. 

The  Case  is  stated  in  the  opinion. 

S.  S.  Hbnkle  and  John  E.  Norris  for  plaintiff. 
BiRNEY  A;  Birney  for  defendant. 

Mr.  Justice  James  delivered  the  opinion  of  the  court. 

The  plaintiff  states  in  his  bill  that  he  holds  a  promissory 
note  of  the  defendant  for  $4,629.96,  and  thiat  the  defendant 
undertook  to  secure  the  payment  of  it  by  depositing  with 
him  two  certificates  of  stock  of  the  Columbian  Bank  Note 
Company  ;  that  afterwards  defendant  came  to  him  with  ref- 
erence to  a  matter  which  the  company  had  before  the  Treas- 
ury Department,  and  fraudulently  and  falsely  represented 
to  him  that  he,  defendant,  had  great  influence  with  the 
Secretary  of  the  Treasury,  and  by  deception,  and  with  frau- 
dulent intent  and  purpose,  induced  the  plaintiff*  to  loan  him 
temporarily  one  of  these  certificates,  and  that  he  now 
refuses  to  return  the  same.  His  bill  concludes  with  a  prayer 
that  the  defendant  be  required  to  surrender  the  certificate, 
or  if  sold,  for  its  value  and  for  general  relief.  The  defend- 
ant, in  his  answer,  denies  that  he  falsely  represented  that  he 
had  great  influence  with  the  Secretary  of  the  Treasury,  and 
in  short,  denies  that  he  did  any  of  the  fraudulent  things, 
charged.  The  plaintifi*  does  not  state  in  so  many  words  that 
Warden  made  these  statements  knowing  that  he  had  not 
great  influence  with  the  Secretary  of  the  Treasury,  but  does 
say  that  he  pretended  that  he  had.  Testimony  was  taken 
on  both  sides.  Jones,  as  a  witness  in  his  own  behalf,  merely 
stating  his  story  over  again,  says  that  the  defendant  repre- 
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sented  to  him  that  it  was  important  to  show  to  the  Secre- 
tary of  the  Treasury  that  he,  defendant,  was  a  stockholder 
in  the  company,  and  that  he  wanted  one  of  his  certificates 
of  stock  to  show  to  the  Secretary,  in  order  to  convince  him 
of  that  fact.  The  defendant,  on  the  other  hand^  appearing 
as  a  witness  on  his  own  behalf,  swears  that  the  plaintiff, 
wanted  him  to  perform  certain  services  for  the  company,  and 
that  the  plaintiff,  being  largely  interested  in  whatever  the 
company  might  achieve,  was  willing  to  pay  him  a  fee,  and 
that  he  agreed  to  compensate  him  by  giving  him  at  once,  as 
a  retainer,  one  of  these  certificates. 

It  appears,  therefore,  that  the  answer  completely  denies^ 
under  oath,  the  allegations  of  the  bill,  and  that  the  defend- 
ant, as  a  witness,  as  completely  contradicts  the  story  of  the 
plaintiff  as  a  witness,  and  to  the  defendant's  testimony  is 
added  that  of  his  son,  which,  though  not  very  definite,  seems 
to  sustain  in  rather  a  general  way  the  story  of  the  defend- 
ant. It  seems  that  a  contract  made  with  the  Columbian 
Bank  Note  Co.  by  a  former  Secretary  of  the  Treasury  had 
been  rescinded  by  his  successor,  and  that  the  object  of  the 
defendant's  services  was  to  persuade  the  new  Secretary  to 
revoke  that  order  and  restore  the  contract.  Now  for  that 
purpose  it  was  entirely  unnecessary  for  the  defendant  to 
appear  as  a  stockholder  ;  he  could  make  his  argument  just 
as  well  in  his  capacity  as  a  lawyer,  as  in  his  capacity  as  an 
owner  of  stock.  But  the  plaintiff  avers  that  he  understood 
the  defendant's  purpose  in  obtaining  the  certificate  wias  that 
it  might  be  used  in  some  way  to  obtain  that  which  argument 
could  not  secure.  If  the  certificate  was  to  be  put  to  such  a 
use  it  was  clearly  to  exert  an  improper  influence,  and  the 
plaintiff  in  his  own  statement  would  be  left  by  a  court  of 
equity  just  where  it  found  him.  But  the  plaintiffs  case  is, 
as  we  have  seen,  wholly  denied  by  the  answer,  and  his  testi- 
mony is  in  the  same  manner  denied  by  the  defendants's  tes- 
timony, with  some  little  addition  from  that  of  his  son.  The 
biU  might  here  be  dismissed,  but  as  the  question  of  owner- 
ship of  this  stock  does  not  seem  to  be  clearly  raised,  and  as 
we  have  some  doubt  as  to  who  in  the  end  should  be  entitled 
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to  it,  we  are  not  willing  to  conclude  the  plaintiff  by  our  in- 
ability to  give  relief,  if  he  should  I  show  a  case  entitling  him 
to  any  ;  we  will  therefore  dismiss  the  bill  without  prejudice. 


Qborqb  W.  Phillips,  Receiver, 

vs. 
S.  S.  Smoot  and  Alexander  B.  Shepherd. 

At  Law.    No.  16,191. 

5  Decided  May  1, 188S. 

2  The  Chief  Justice  and  Jastlces  Coz  and  Jajob  Bitting. 

1.  Plaintiff  sued  defendant  as  guarantor,  declaring  on  a  paper  purport- 
ing to  be  the  guaranty  of  the  defendant  and  described  it  as  bearing 
date  November  13,  1874.  The  principal  contract  bore  date  November 
13, 1874,  and  was  signed  by  the  principal  only :  at  the  foot  thereof, 
and  on  the  same  Rheet  of  paper,  was  tlie  contract  of  guaranty  signed 
by  defendant  only ;  it  bore  no  date,  but  referred  in  its  terms  to  the 
principal  contract ;  it  was  proven  by  parol  evidence  that  both  con- 
tracts were  signed  the  same  day. 

Held^  That  these  contracts  were  separate  instruments  and  that  the 
guaranty  being  signed  by  a  different  party  did  not  take  its  date  from 
the  principal  contract;  as  it  was  not  dated,  it,  therefore,  did  not 
conform  to  the  paper  described  in  the  declaration  and  was  not 
admissible  in  evidence  to  prove  the  court  act  of  the  defendant. 

2.  A  receiver  appointed  to  talce  possession  of  property,  but  required  by 
the  order  appointing  him  to  give  bond  before  proceeding  to  act,  can- 
not, until  such  bond  is  given,  legally  dispossess  a  party  in  possession. 

3.  If  a  party  being  rightfully  in  possession  of  real  estate,  sign  a 
lease  agreeing  to  pay  rent  to  one  whom  he  supposes  to  be  a  receiver 
with  authority  to  take  possession  of  the  property,  he  is  not  estopped 
from  afterwards  showing  the  want  of  authority  and  title  on  the  j^ut 
of  the  lessor ;  such  a  case  does  not  come  witliin  the  rule  that  the  ten- 
ant shall  not  deny  the  title  of  his  landlord. 

Statement  of  the  Case. 

Motion  for  Dew  trial  on  exceptions. 

The  plaintiff  began  this  suit  by  filing  the  following  dec- 
laration entitled  as  above : 

"  The  plaintiff  is  receiver  in  a  certain  cause  pending  in 
the  Supreme  Court  of  the  District  of  Columbia  between 
Hugh  A.  Maughlin,  plaintiff,  and  Charles  H.  Winder  et  al., 
defendants^  said  cause  numbered  4002^  Equity  docket  14, 
and  sues  by  virtue  of  a  certain  decree  passed  in  said  caa8e{on 
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the  18th  day  of  November,  A.  D.  1874,  and  a  certain  other 
order  made  therein  on  the  18th  day  December,  1875. 

'^  And  the  plaintifi'  sues  the  defendants  for  that  the  plain- 
tiff did  on  the  18th  day  of  November,  A.  D.  1874,  at  the 
city  of  Washington,  District  of  Coulmbia,  demise  that  cer- 
tain dwelling  house  and  premises  numbered,  &c.,  in  the  city 
of  Washington,  to  the  defendant,  Samuel  S.  Smoot,  to  hold 
and  occupy  the  said  premises  at  a  monthly  rental  of  $166. 
66|  to  be  paid  on  the  last  day  of  each  calendar  month  as  long 
as  said  renting  should  continue,  in  consideration  whereof 
the  said  defendant,  Samuel  S.  Smoot,  by  his  deed  dated  on 
said  18th  day  of  November,  A.  D.  1874,  at  the  city  of  Wash- 
ington, in  the  court  to  be  produced,  covenanted  to  pay  to 
the  plaintiff  the  sum  of  $166.66}  on  the  last  day  of  each 
calendar  month  so  long  as  the  said  renting  should  continue. 

"And  the  defendant,  Alexander  R.  Shepherd,  by  his  deed 
dated  said  18th  day  of  November,  A.  D.  1874,  at  said  city 
of  Washington,  in  court  to  be  produced,  covenanted  and 
agreed  in  consideration  of  said  letting  from  the  plaintiff  to 
the  defendant,  Smoot,  to  assure  and  guarantee,  and  did  in 
fact  assure  and  guarantee,  to  the  plaintiff  the  prompt  pay- 
ment of  the  rent  covenanted  to  be  paid  by  the  said  defend- 
ant, Smoot,  as  hereinbefore  set  forth.  And  the  plaintiff 
avers  that  the  defendant,  Smoot,  took  possession  of  said 
premises  and  still  continues  in  possession  thereof,  and  further 
the  plaintiff  says  there  is  now  due  him  as  rent  under  said 
lease  the  sum  of  $l,666.66f  with  interest  on  the  same  as 
follows  :  On  $166.66§  from  March  81,  1875  ;  on  $166.66} 
from^April  80, 1875  ;  on  $166.66f  from  May  31, 1875  ;  on 
$166.66}  from  June  30, 1875 ;  on  $166.66}  from  July  31, 1875  ; 
on  $166.66}  from  August  81, 1875  ;  on  $166.66}  from  Sep- 
tember 80, 1875  ;  on  $166.66}  from  October  31, 1875  ;  on 
$166.66}  from  November  80, 1875  ;  on  $166.66}  from  De- 
cember 81,  1875. 

.  AndTplaintiff  avers  that  demand  has  been  made  upon  (he 
said  defendants,  Smoot  and  Shepherd,  for  the  payment  of 
the  said  sum  due  as  aforesaid,  but  that  the  same  has  not 
been  paid  nor  any  part  thereof.     Wherefore  the  plaintff 
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claims  the  said  sum  of  $1,666.66§  with  interest  theteon  as 
aforesaid  and  costs. 

To  this  declaration  the  defendants  pleaded  separately. 
Smoot  pleading : 

1st.  Non  est  factum. 

2d.  At  the  time  of  bringing  this  suit  defendant  held  the 
right  to,  and  the  possession  of,  said  premises,  of  which  he 
had  not  been  divested,  and  said  lease  passed  nothing  to  him. 

8d.  The  said  lease  was  executed  by  the  plaintift'  without 
authority  and  is  void  in  law. 

Issue  was  joined  upon  the  first  plea  and  to  the  second  and 
third  pleas  plaintifi' replied: 

That  the  said  defendant  accepted  possession  of  the  demised 
premises  from  the  plaintiff  under  the  lease  declared  ujpon 
and  is  estopped  from  disputing  the  lessor's  title. 

Upon  this  replication  issue  was  joined,  Shepherd  pleaded  : 

Ist.  Non  est  factum. 

2d.  Want  of  notice  of  Smoot's  failure  and  default. 

Issue  was  joined  on  the  first  plea  and  to  the  second  a  de- 
murrer was  interposed  which  at  the  trial  was  sustained. 

On  the  trial  plaintiff  offered  in  evidence  the  following 
paper  writings  purporting  to  have  been  executed  by  the  de- 
fendants to  plaintiff: 

"  This  indenture  made  this  18th  day  of  November,  A.  D., 
1874,  between  George  W.  Phillips,  receiver  in  a  cause  pen- 
ding in  the  Supreme  Court  of  the  District  of  Columbia, 
numbered  4002,  Equity  Dock.,  of  the  first  part ;  and  Samuel 
S.  Smoot,  of  the  city  of  Washington,  District  aforesaid,  of 
the  second  part,  witnesseth  that  the  said  party  of  the  first 
part  hereby  leases  to  the  said  party  of  the  2d  part  the  prem- 
ises numbered  211  4 J  street,  northwest,  in  said  city  of  Wash- 
ington, at  a  monthly  rental  at  the  rate  of  $166.66|,  to  be 
paid  on  the  last  day  of  each  calendar  month  so  long  as  said 
renting  shall  continue. 

^^  In  case  the  said  renty  or  any  monthly  payment  of  the 
same  shall  not  be  paid  punctually  on  the  day  when  the  same 
shall  become  due,  but  shall  remain  due  and  unpaid  five  days 
after  the  same  shall  become  due,  then  at  the  option  of  the 
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leBSor^  this  lease  shall  at  once  cease  and  determine  and  the 
said  receiver  shall  enter  without  previous  notice  of  any  sort, 
all  such  being  hereby  waived.  The  said  party  of  the  second 
part  hereby  agrees  to  pay  the  rent  above  reserved  promptly 
as  £he  same  shall  become  due^  and  consents  to  the  forfeiture 
and  re-entry  hereinbefore  provided  for  at  the  option  of  the 
lessor  in  case  of  default  in  payment  of  said  rent. 

"It  is  understood  by  all  parties  that  this  lease  shall  com- 
mence from  the  date  of  this  indenture  this  13th  day  of 
November,  1874. 

"  Samuel  S.  Smoot,  ( Seal , ) 

*  "  G.  W.  Phillips,  Receiver ^  (Seal.) 
'*  Chas.  H.  Winder,  Witness:' 

At  the  foot  of  this  lease  and  on  the  same  sheet  of  paper 
was  the  following : 

"  I,  Alex.  R.  Shepherd,  of  the  city  of  Washington,  D.  of 
C,  in  consideration  of  the  letting  aforesaid,  do  hereby  as- 
sure and  guarantee  to  the  lessor  named  in  said  lease  the  prompt 
payment  of  the  rent  reserved  therein,  and  in  case  the  same 
is  not  paid  by  the  said  lessee,  I  hereby  make  myself  respon- 
sible for  the  same,  and  I  consent  that  the  clause  therein 
providing  for  a  forfeiture  shall  apply  at  the  option  of  the 
lessor  and  at  his  option  only. 

"Alex.  B.  Shepherd.     (Seal.) 
"  Chas.  H.  Winder,  Witness:^ 

The  defendant  objected  to  the  admission  of  either  of  these 
instruments,  but  the  objection  was  overruled  by  the  court. 

Plaintiff  then  testified  that  after  his  appointment  as  re- 
ceiver he  visited  the  premises  described  in  the  declaration 
which  he  found  in  the  possession  of  the  defendant  Samuel 
S.  Smoot,  that  thereupn  he  informed  Smoot  of  his  (plain- 
tiff's) appointment,  and  said  to  him  that  unless  he  at  once 
gave  him  a  lease  with  good  security  he  would  dispossess  him 
and  the  same  day  the  lease  and  guaranty  of  the  defendants 
were  furnished,  that  several  months  rent  was  paid  by  Smoot, 
but  that  all  the  rent  claimed  was  due  and  unpaid.  The  order 
of  the  court  in  equity  authorizing  and  directing  plaintiff  to 
88 
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sue  was  introduced,  and  plaintiff,  after  admitting  that  he 
had  never  given  bond  as  receiver  in  said  equity  cause,  rested 
his  case. 

Defendant  then  offered  in  evidence  the  order  appointing 
plaintiff*  receiver.  This  order,  which  was  entitled  in  the 
equity  cause,  and  dated  November  13, 1874,  after  appoint- 
ing the  plaintiff  receiver  and  declaring  that  "  as  such  re- 
ceiver "  he  is  authorized  and  directed  to  demand  and  recover 
possession  "of  the  premises  in  question  "  and  to  rent  the 
.  said  premises  and  receive  rents  therefor,  "  and  further  or-. 
dered  "  that  the  said  receiver  before  proceediuff  to  act  as  such 
file  in  this  court  his  bond  with  surety  to  be  approved  by  the 
court,  conditioned  in  the  penal  sum  of  two  thousand  dollars,' 
for  the  faithful  performance  of  his  duties  as  said  receiver." 

The  defendants  then  rested,  and  thereupon  requested  the 
court  to  instruct  the  jury  as  follows  : 

"If  the  jury  find  from  the  whole  evidence  that  the  order 
appointing  the  plaintiff*  receiver,  provided  that  before  pro- 
ceeding to  act  as  such,  he  should  file  a  bond  with  surety,  to  be 
approved  by  the  court,  conditioned  for  the  faithful  pepforra- 
ance  of  his  duties  as  said  receiver,  and  that  the  plaintiff 
never  complied  with  said  order  by  filing  such  bond,  and  they 
further  find  that  the  defendant,  Smoot,  was  in  posses- 
sion of  said  property,  and  that  the  defendants  executed  said 
lease  and  guaranty  under  mistake  and  misapprehension  of 
the  authority  of  said  receiver,  the  plaintiff  is  not  entitled 
to  recover." 

The  court,  however,  refused  to  so  instruct  the  jury,  but 
directed  a  verdict  to  be  rendered  for  plaintiff,  which  was 
accordingly  done.  To  the  refusal  of  the  court  to  exclude 
the  lease  and  guaranty  as  evidence  and  to  instruct  the  jury 
as  prayed,  and  to  the  instruction  of  the  court  to  the  jury  to 
find  for  plaintiff',  the  defendants  excepted  and  moved  in 
general  term  for  a  new  trial. 

A.  C.  Bradley  for  defendants : 

1.  The  contract  of  guaranty  was -improperly  admitted  iu 
evidence  in  support  of  the  second  count  of  the  declaration  :. 
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Because  it  is  averred  that  ^^  defendant,  Shepherd,  by  his 
deed  dated  said  13th  day  of  November,  A.  D.  1874,"  and 
the  same  is  not  dated.  1  Ch.  PL,  16  Am.  Ed.  Perkins, 
818.  1  GreenL  Ev.,  sec.  56,  58,  61  ;  Lord  Raym.,  1043  ;  2 
Campb.,  307,  note;  4  East  Rep.,  477;  Stephens  vs.  Graham, 
7  S.  and  R.,  605  ;  Church  vs.  Fetterow,  2  Pa.,  801  ;  Metcalf 
vs.  Standeford,  1  Bibb.,  618  ;  Grant  vs.  Winn  et  al.,  7 
Mo.,  188. 

Because  there  is  a  further  variance  between  the  statement 
of  the  contract  in  the  declaration  and  the  proof.  I  Ch. 
PL,  268-9,  and  cases  316-7  ;  1  GreenL  Ev.,  58,  66,  69. 

2.  The  plaintiff  had  no  title,  or  authority  as  receiver,  be- 
cause he  never  complied  with  the  order  appointing  him,  by 
executing  the  required  bond.  Thompson  on  Prov.  Rem.> 
478,  480,  481;  Edwards  on  Recrs.,  98  and  99;  High  on 
Recrs,  sec.  121 ;  1  Sm.  Ch.  Pr.,  628,  635  ;  Banks  vs.  Potter, 
21  How.  Pr.,  471-2  ;  Winchester  Tr.,  vs.  The  Union  Bank 
of  Balto.,  2  G.  and  J.,  73, 79;  Johnson  vs.  Martin,  1  Thomp. 
&  Cook,  (N.  T.),  504. 

3.  Defendant  Smoot  is  not  estdpped  to  avail  himself  of 
the  want  of  title  and  authority  in  the  receiver,  because  he 
was  in  possession  of  the  property,  of  his  own  right,  and 
whilst  in  possession,  was  induced  by  the  representations  and 
threats  of  the  receiver,  and  under  mistake  of  his  authority, 
to  take  a  lease  tVom  him.  Bigelow  on  Estoppel,  lix.,  856- 
860,  864  ;  Tewksberry  vs.  Magraff,  38  CaL,  237  ;  Swift  vs. 
Dean,  11  Vt.,  326  ;  Shultz  &  Hurd  vs.  Elliott,  11  Humph., 
183;  Cornish  vs.  Searall,  8  B.  &  C,  471;  Franklin  vs.  Merida, 
85  CaL,  558  ;  Miller  vs.  McBrien,  14  S.  &  R.,  382. 

It  is  immaterial  so  far  as  this  defense  is  concerned,  whether 
the  lease  is  parol  or  under  seal,  see  Bigelow  Estop.,  lix,  848^ 
850,  852. 

And  moreover,  the  estoppel  pleaded  is  only  an  estoppel 
in  pais. 

4.  Defendant  Shepherd  is  not  estopped  to  deny  the  title 
and  authority  of  the  receiver  :  because  as  to  him  there  can 
be  no  estoppel  in  pais.    Bigelow  Estop.,  75,  xlix. 

And  there  is  no  estoppel  by  deed :  and,  moreover,  he  does 
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not  deny  any  statement  or  recital  in  the  deed.    Kepp  vs. 
Wiggett,  10  0.  B,,  85. 

Jas.  G.  Payne  and  R.  Ross  Perry  for  plaintiff. 

Mr.  Justice  Jambs  delivered  the  opinion  of  the  court : 

It  appears  in  this  case  that  in  a  certain  chancery  suit  the 
plaintiff,  Phillips,  was  appointed  receiver  of  the  property 
involved  therein,  with  direction  "  that  the  said  receiver,  be- 
fore proceeding  to  act  as  such,  file  in  this  court  his  bond 
with  surety  to  be  approved  by  the  court."  Without  filing 
his  bond  as  required  he  called  upon  Mr.  Smoot,  who  was  in 
possession  of  the  premises,  to  attorn  to  him,  saying  that  if 
he  did  not  he  would  turn  him  out.  Thereupon  an  arrange- 
ment was  made  by  which  Smoot  was  to  pay  $166.66f  per 
month  rent  and  to  take  a  lease,  which  was  dated  the  18th 
of  November,  1874.    That  lease  runs  in  the  following  words: 

"This  indenture  made  this  13th  day  of  November,  A.  D.^ 
1874,  between  George  W.  Phillips,  receiver  in  a  cause  pend- 
ing in  the  Supreme  Court  of  the  District  of  Columbia,  num- 
bered 4002,  Equity  Doc,  of  the  first  part ;  and  Samuel  8. 
Smoot,  of  the  city  of  Washington,  District  aforesaid,  of  the 
second  part,  witnesseth  that  the  said  party  of  the  first  part 
hereby  leases  to  the  said  party  of  the  second  part,  the  premises 
numbered  211  Four-and-half  street,  northwest,  in  said  city 
of  Washington,  at  a  monthly  rental  at  the  rate  of  J166.66f , 
to  be  paid  on  the  last  day  of  each  calendar  month  so  long  as 
said  renting  shall  continue. 

"  In  case  the  said  rent,  or  any  monthly  payment  of  the  same 
shall  not  be  paid  punctually  on  the  day  when  the  same  shall 
become  due,  but  shall  remain  due  and  unpaid  five  days  after 
the  same  shall  become  due^  then  at  the  option  of  the  lessor 
this  lease  shall  at  once  cease  and  determine  and  the  said 
receiver  shall  enter  without  previous  notice  of  any  sort,  all 
such  being  hereby  waived.  The  said  party  of  the  second 
part  hereby  agrees  to  pay  the  rent  above  reserved  promptly 
as  the  same  shall  become  due,  and  consents  to  the  forfeiture 
and  re-entry  hereinbefore  provided  for  at  the  option  of  the 
lessor  in  case  of  default  in  payment  of  said  rent. 


"^ 
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^'  It  is  understood  by  all  parties  that  this  lease  shall  com- 
mence from  the  date  of  this  indenture  this  13th  day  of 
November,  1874. 

"  Samuel  S.  Smoot,  (Seal.) 

"  G.  W.  Phillips,  Receiver.  (Seal.) 
"  Chas.  H.  Winder,  Witness. 

Mr.  Phillips  required  that  Smoot  should  give  security. 
On  the  same  paper,  therefore,  with  this  lease  the  defendant 
Shepherd  signed  the  following  : 

"  I,  Alexander  R.  Shepherd,  of  the  city  of  Washington, 
D.  of  C,  in  consideration  of  the  letting  aforesaid,  do  hereby 
assure  and  guarantee  to  the  lessor  named  in  said  lease  the 
prompt  payment  of  the  rent  reserved  therein,  and  in  case  the 
same  is  not  paid  by  the  lessee,  I  hereby  make  myself  respon- 
sible for  the  same,  and  I  consent  that  the  clause  therein  pro- 
viding for  a  forfeiture  shall  apply  at  the  option  of  the  lessor 
and  at  his  option  only." 

This  is  simply  signed  Alex.  R.  Shepherd,  with  a  witness. 

That  paper  itself  is  not  separately  dated,  while  the  lease, 
just  below  the  foot  of  which  this  paper  of  Shepherd's  is 
written,  is  dated  November  18th,  1874.  It  was  proved  that 
the  signature  of  Shepherd  was  made  on  the  same  day  with 
the  other.  The  plaintiff  has  joined  these  two  parties  as 
joint  obligors,  and  has  set  forth  that  Shepherd,  by  a  deed  of 
a  certain  date,  given  plaintiff,  undertook  as  that  paper  sets 
forth. 

The  first  question  presented,  is  whether  this  paper  con- 
forms to  the  description  in  the  declaration.  The  plaintiff 
testifies  that  it  is  a  paper  dated  the  18th  of  November,  1874. 
Unless  it  is  so  dated,  under  a  proper  construction  of  these 
two  papers,  it  is  not  the  paper  declared  on.  We  are  unani- 
mously of  opinion  that  these  are  separate  instruments. 
They  are  signed,  one  by  Smoot  and  the  other  by  Shepherd.- 
And  although  Smooths  paper  is  dated,  the  other  is  not,  for, 
being  a  paper  containing  a  signature  of  another  party,  and 
being  an  instrument  of  itself,  it  does  not  take  its  date  from 
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the  former.  Nor  does  not  in  its  terms  embody  the  other  in 
such  a  way  as  to  show  that  it  is  part  of  that  other.  It  re- 
fers to  another  paper  and  adopts  some  of  its  terms,  bat  we 
do  not  think  that  makes  it  the  same  instrument^  any  more 
than  a  page  which  refers  to  some  other  page  is  a  part  of  the 
page  referred  to.  It  was  error,  therefore,  to  admit  it  in 
evidence. 

There  is  another  point  to  which  we  might  speak  as  we 
have  no  doubt  on  the  subject.  It  is  the  question  as  to  the 
right  of  the  receiver  to  maintain  his  action  as  landlord. 

It  is  claimed  that  inasmuch  as  Smoot  took  possession  under 
this  alleged  lessor  he  is  estopped  to  deny  title.  We  are  of 
opinion  that  until  the  receiver  had  given  his  bond  he  had, 
as  against  Smoot,  no  right  of  possession. 

The  court  directed  that  the  receiver  should  take  away 
Smooths  possession  and  hold  the  property  for  the  court. 
Until  his  possession  should  be  taken  away,  in  strict  pursuance 
of  that  order,  he  was  rightfully  in  possession.  Therefore, 
when  the  receiver  demanded  of  Smoot  that  he  attorn  to 
him,  he  made  the  demand  upon  a  man  who  was  there  claim- 
ing to  be  in  possession  of  his  own  right.  He  could  not  be 
displaced  until  the  order  of  the  court  appointing  the  receiver 
was  complied  with,  to  wit,  that  before  the  receiver  should 
act  as  such  he  should  give  bond. 

That  being  their  situation,  the  receiver,  having  given  no 
bond,  had  no  legal  right  to  the  possession,  and  the  defend- 
ant being  in  possession  as  of  his  'own  right  when  that  de- 
mand was  made  on  him,  it  cannot  be  said,  in  law,  that  in 
making  this  lease  he  took  possession  under  the  receiver ;  all 
he  did  was  to  use  words,  he  did  no  act  We  do  not  think 
that  the  circumstances  of  this  case  bring  it  within  that  well- 
known  class  of  cases  which  declare  that  if  a  person  goes  into 
possession  under  another  he  cannot  deny  his  title. 

The  result  of  our  conclusion  is,  that  the  judgment  must 
be  reversed  and  the  case  remanded. 
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NlELAUS  JOST  £T  AL.  VS.  ABRAHAM  JOST  ET  AL. 

Inequity.    No.  7,601. 

5  Decided  May  6, 1889. 

I  The  CmBF  Justice  wad  Jastiees  Coz  and  Jambb  Bitting. 

2.  Where  a  particular  estate  is  devised  to  one  with  remainder  to  the  de- 

'  yisor's  heira'at4aw^  the  remaindermen  take  the  same  estate  which  the 
law  would  have  cast  upon  them  if  the  devisor  had  died  intestate  as  to 
the  remainder.  And  in  such  case,  for  the  purpose  of  ascertaining  th^ 
heirs,  the  will  is  to  he  regarded  as  a  nullity. 

2.  A  treaty  between  the  United  States  and  a  foreign  power,  if  valid,  is 
as  much  a  part  of  the  law  of  the  land  as  the  common  law  or  statutes. 

"S.  Under  the  treaty  of  1850,  between  Switzerland  and  the  United  States, 
citizens  of  Switzerland  may  inherit  of  citizens  of  the  United  States 
in  the  same  manner  as  any  other  citizens  of  this  country. 

The  Case  is  stated  in  the  opinion. 
R.  D.  MussEY  for  plaintiffs  : 

Our  contention  is  that,  immediately  upon  the  re-marriage 
of  Mrs.  Jost,  the  title  to  the  realty  theretofore  enjoyed  by 
her,  vested  in  them,  subject  to  a  charge  made  by  the  will 
of  $144  a  year  during  his  life  in  favor  of  Abraham  Jost. 
We  submit  the  following  points  : 

1.  A  fair  construction  of  the  will  charges  the  annuity  of 
$144  to  Abraham  upon  that  of  the  testator's  realty  which 
was  not  given  to  Kiefer.  [And  which  as  a  matter  of  fact 
had  been  held  in  Jost's  name  for  Kiefer's  benefit.] 

n.  Assuming  for  the  present,  that  the  plaintiffs  and 
Abraham  are  equally  "  heirs-at-law  "  of  Benedict  it  is  fairly 
inferable  from  the  will  (though  not  free  from  doubt),  that  thQ 
testator  did  not  intend  to  include  Abraham  among  the  re- 
mainder-men, after  the  duration  of  the  widow's  estate;  for 
specific  provision  was  made  for  Abraham  of  a  permanent 
character. 

in.  The  controversy  under  the  will  hinges  upon  the  de- 
finition to  be  given  to  the  phrase  heirs-at-law. 

The  current  of  decisions  favors  a  definition  ( when  realty 
is  spoken  of ),  equivalent  to  "those  who  would,  under  the 
law,  inherit  the  realty." 

It  should  be  considered,  too,  that  wills  have  largely  a 
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Boman  or  civil  law  origin.  Under  that  law  the  beneficiary 
of  the  testator  named  in  the  will  is  an  heir,  and  the  hdrs-at- 
law  are  those  on  whom  descent  wonld  be  cast  if  there  were 
no  will. 

The  plaintiffs  are  Swiss — ^friendly  aliens.  Under  the  com- 
mon law  descent  would  not  be  cast  on  them. 

But  the  treaty  stipulations  between  Switzerland  and 
the  United  States  abrogate  the  common  law  in  that  respect. 
Treaties  of  1847  and  1850.  See  Hauenstein  vs.  Lynham^ 
100  U.  S.,  483-490^  and  the  record  of  the  same  case  in  the 
Virginia  Court  of  Appeals. 

These  treaties  belong  to  a  series  of  treaties  Of  dmilar 
character  made  by  the  United  States  which  indicate  a  na- 
tional policy. 

The  Executive  Departments  of  the  United  States  Gov- 
ernment have  given  a  similar  construction  to  them.  Foreign 
Relations,  1880,  952-3. 

'^  Heirs-at-law  "  is  spoken  of  (alien)  natural  heirs  in  Chirac 
W.  Chirac's  Lessees,  2  Wheaton,  272. 

The  language  of  the  will,  heirs-aUlaw  to  be  divided  among 
them  in  equal  shares^  excludes  the  idea  that  the  one  natural- 
ized heir  was  meant ;  and  the  pleadings  and  proceedings 
herein  disclose  reasons  in  Abraham's  mental  condition  why 
the  testator  should  not  encumber  him  with  property. 

IV.  If  the  court  hold  it  was  the  intent  of  the  testator  to 
convey  the  remainder  to  his  foreign  heirs,  their  alienage  is 
no  bar.  See  the  Spratt  cases  construing  the  act  of  Mary- 
land of  December  19,  1790,  in  1  Peters,  323,  and  4  Peters, 
892. 

V.  Should  the  court  hold  that  the  devise  was  to  the  naiu- 
ralized  one  of  the  heirs-at-law,  then  it  is  void,  and  the  estate 
passes  by  descent.  Phillips  vs.  Dashiel's  Lessee,  1  H.  &  J., 
478  ;  Medley  vs.  Williams,  7  G.  &  J.,  61 ;  Gilpin  vs.  Hollings- 
worth,  8  Md.,  190  ;  Barnitz's  Lessee  vs.  Casey,  7  Cr.,  464. 

Wm.  B.  Webb,  I.  G,  Kimball  and  W.  T.  S.  Curtis  for 
defendants : 

In  this  jurisdiction  no  alien  could  inherit  lands  from  a  cit- 
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izen ;  he  could  take  only  by  purchase.    Only  Ahraham  Jost 
is  entitled. 

1.  As  this  is  a  devise  to  hdrs-aUlaw.  it  is  void  and  the 
heir  takes  by  descent.  Hurst  vs.  Earl  of  Winchelsea,  1  W. 
BL,  187 ;  Scott  vs.  Scott,  1  Eden.,  462  ;  Ellis  et  al.  vs.  Page 
et  al.,  7  Gush.,  168 ;  Parsons  vs.  Winslow,  6  Mass.,  178 ; 
Whitney  vs.  Whitney,  14  Mass.,  90. 

2.  The  words  hetrs-aUlaw  designate  a  class  and  when  used 
in  a  devise  refer  only  to  such  persons  as  are  appointed  by  law 
to  succeed  to  the  realty  in  case  of  intestacy.  Clark  vs.  Cor- 
dis et  al.,  4  Allen,  480  ;  Gwynne  vs.  Maddock,  14  Ves.,  488; 
De  Beauvoir  vs.  De  Beauvoir,  8  H.  of  L.  Ca.,  544. 

A  testator  is  presumed  to  use  the  word  heirs  in  its  techni- 
cal sense.  2  Jarman  on  Wills,  1  to  6  ;  Campbell  vs.  Bawdon, 
18  K  T.,  417. 

It  is  laid  down,  generally,  in  the  English  and  American 
cases  that  a  devise  to  ^^  heirs-aUlaw  "  means  (o  those  who  are 
such  at  the  testator's  death  unless  a  contrary  intent  is  clear. 
Doe  vs.  Lawson,  8  East.,  278  ;  Bird  vs.  Lackie,  8  Hare,  801 ; 
Abbott  vs.  Bradstreet,  8  Allen,  587  ;  Judge  Qrier's  Opinion 
in  Aspden's  Estate,  2  Wall.,  Jr.,  438  ;  Porter's  Appeal,  48 
Penn.  St.,  207  ;  Eby's  Appeal,  50  Penn.  St.,  811. 

8.  The  complainants  cannot  take  as  heirs-at-law.  An  alien 
cannot  be  an  heir  to  a  citizen.  Orr  vs.  Hodgson,  4  Wheaton, 
468 ;  JadsBon  vs.  Jackson,  7  Johns.,  215  ;  Smith  vs.  Zanes,  4 
Ala.,  99 ;  1  Bacon  Abr.  Alien  C,  180  ;  1  Thomas'  Coke,  100; 
2  Black.  Comm.,  249 ;  8  Dessaus.,  100 ;  7  Rich.,  165;  Id.,  845; 
Spratt  vs.  Spratt,  1  Pet.,  848  ;  People  vs.  Canklin,  1  Hill,  67; 
Fairfax  vs.  Hunter,  7  Cr.,  619 ;  Levy's  Lessee  vs.  McCartee, 
6  Pet.,  102. 

""4.  K  it  be  contended  that  the  evident  intent  of  the  tes- 
tator was  to  provide  for  his  alien  heirs,  it  is  answered  that 
this  can  be  shown  only  by  extrinsic  evidence,  and  this  is  not 
a  case  where  such  evidence  can  be  resorted  to.  Miller  vs. 
Travers,  8  Bing.,  244 ;  Bird  vs.  Luckie,  8  Hare,  808  ;  Driver 
vs.  Frank,  8  Maule  &  S.,  80 ;  Lomax  vs.  Holander,  1  Ves., 
294  ;  Fenn  vs.  Lownds,  4  Bur.,  2250 ;  Doe,  dem.  Hiscocks  vs. 
Hiscocks,  5  M.  &  W.,  86 ,  Jackson  vs.  Hart,  12  Johns.^  88 ; 
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Doeiy  dem.  AUen^  vs.  Allen,  12  Ad.  &  Ellis,  451 ;  Doe  vi. 
Brown^  11  East^  441 ;  Mann  vs.  Mann's  Exrs.,  1  Johns.  Ch«, 
286. 

It  remains  to  inquire  if  the  bar  of  alienage  is  removed  by 
the  treaty. 

The  treaty  can  only  operate  upon  such  an  estate  as  is  the 
subject  of  escheat,  and  to  make  the  treaty  applicable  to  the 
estate  of  a  citizen,  it  is  necessary  that  this  incident  of  es- 
cheat, which  gives  the  treaty  jurisdiction,  shall  have  occurred. 
See  Hall  vs.  Gittings,  2  H.  &  J.,  125 ;  People  t;^.  Cutting,  8 
Johns.,  1 ;  SutliflEer^.  Forgey,  1  Cowen,  95  5  Moorr^.  White, 
6  Johns.  Oh.,  865 ;  Davison  vs.  Godfrey,  4  Or.,  822  ;  Spratt 
V8.  Spratt,  1  Pet.,  848. 

From  the  nature  of  things  the  whole  estate  must  escheat. 
There  can  be  no  partial  escheat.  Weightman  vs.  Laborde, 
1  Spear,  490  ;  Mathews  vs.  "Ward's  Lessee,  10  G.  &  J.,  451 ; 
Cf.  Washburn  on  Real  Property ;  Greenleaf s  Cruise,  Vol. 
8,  899. 

Until,  therefore,  there  is  an  entire  failure  of  heirs  there 
can  be  no  escheat,  and  until  there  is  an  escheat  there  can  be 
no  jurisdiction  of  the  treaty.  But  here  there  is  an  heir 
capable  of  taking.  The  language  of  the  treaty  is  peculiar ; 
it  refers  to  realty  that  "  shall  fall "  to  a  citizen  who,  by 
reason  of  his  being  an  alien  to  the  country  where  it  is  located 
cannot  hold  it,  and  provides  that  such  estate  shall  not 
escheat  as  it  otherwise  would,  but  may  be  sold  and  the 
proceeds  removed.  It  is  not  the  province  of  a  treaty  to 
change  the  laws  of  descent  of  the  several  States  of  the 
Union.    See  United  States  vs.  Fox,  94  U.  S.,  820. 

Whatever  view  may  be  taken  of  the  eflfect  of  the  treaty 
upon  the  interest  and  estate  of  complainants  in  Benedict 
Jost's  property,  there  can  be  no  question  that  that  instra- 
ment  cannot  affect  Abraham's  Jost's  title  to  that  property. 
He  is  an  "heir-at-law,"  capable  of  inheriting  from  his 
brother,  and  holding  the  property.  Such  rights  cannot 
escheat. 

The  treaty  has  recently  been  discussed  by  the  Supreme 
Oourt  of  the  United  States.    Hauenstein  i;^.  Lynham,  100 


JosT  r.  JOST.  491 

U.  8..  488.  Hauenstein  was  an  alien  holding  property  in 
Virginia.  When  he  died  his  estate  was  taken  possession  of 
by  the  escheator  and  sold.  His  foreign  heirs  applied  for 
relief  under  the  treaty  and  were  refused  by  the  Virginia 
courts.  The  Supreme  Court  gave  them  relief  but  it  did  so 
entirely  on  the  ground  that  Hauenstein  was  an  alien  himself^ 
and  could  not  transmit  his  estate  to  alien  kin. 

Mr.  Justice  Cox  delivered  the  opinion  of  the  court. 

Benedict  Jost,  a  citizen  of  Switzerland,  emigrated  to  the 
United  States,  was  naturalized  and  afterwards  acquired  real 
estate,  by  purchase,  in  the  District  of  Columbia.  He  died 
September  11, 1869,  after  making  a  will,  by  which  be  devised 
his  real  estate,  to  which  this  suit  relates,  for  the  use  of  his 
wife,  durante  viduiiatey  with  remainder  to  his  heirs-at-law,  to  be 
divided  equally  between  them.  He  left  no  issue,  but  left  a 
widow  who  afterwards  married  again  and  died,  and  a  natu- 
ralised brother  residing  in  the  District  of  Columbia,  and 
several  brothers  and  sisters  and  the  descendants  of  others^ 
who  reside  in  and  are  citizens  of  Switzerland. 

These  relatives  in  Switzerland  claim  to  be  heirs-at-law  and 
file  this  bill  for  a  sale  of  the  real  estate  and  a  distribution  of 
its  proceeds.  The  validity  of  this  claim  has  been  discussed 
and  submitted  for  decision  as  a  preliminary  question  in  the 
cause. 

The  will  purports  to  pass  to  the  heirs-at-law  just  the  same 
title  which  the  law  would  cast  upon  them,  and  in  such  case 
their  title  is  referred  to  the  act  of  the  law,  and  the  will  is 
regarded  simply  as  a  nullity.  This  is  the  case  even  where  a 
particular  estate  is  first  given  out  of  the  inheritance.  The 
will,  therefore,  for  the  purposes  of  the  present  inquiry,  may 
be  put  out  of  the  case,  and  the  simple  inquiry  will  be,  on 
what  persons  does  the  law  cast  the  title  to  this  property? 

This  question  must  be  determined  on  general  principles 
by  the  lex  loci  rei  sitce— the  law  of  the  place  where  the  prop- 
erty is  situated. 

By  the  common  law,  in  force  in  the  District  of  Columbia, 
the  title  to  this  property  would  descend  to  all  the  brothers 
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and  sisters  of  the  decedent,  or  their  descendants,  who  have 
heritable  blood.  But  by  the  same  common  law  an  alien  is 
under  a  disability  to  inherit  realty  from  b,  citizen.  And  no 
change  is  made  in  this  respect  by  the  Maryland  act  of  De- 
cember, 1791,  as  interpreted  by  the  Supreme  Court  of  the 
United  States  in  Spratt  v.  Spratt,  1  Pet.,  823,  and  4  Pet.,  892. 

The  question  to  be  considered  is,  whether  the  treaty  be- 
tween the  United  States  and  Switzerland  of  1850,  which,  if 
valid,  is  as  much  a  part  of  the  law  of  the  land  as  the  common 
law  or  statutes,  makes  any  change  in  this  respect. 

The  main  provisions  that  are  pertinent  are  contained  in 
the  1st  and  8d  clauses  of  Article  5,  which  are  as  follows,  viz.: 
"  The  citizens  of  each  one  of  the  contracting  parties  shall 
have  power  to  dispose  of  their  personal  property  within  the 
jurisdiction  of  the  other,  by  sale,  testament,  donation  or  in 
any  other  manner  ;  and  their  heirs,  whether  by  testament  or 
cA  intesiaie^  or  their  successors^  being  citizens  of  the  other  party, 
shall  succeed  to  the  said  property  or  inherit  it,  and  they  may  take 
possession  thereof,  either  by  themselves  or  by  others  acting  for 
them ;  they  may  dispose  of  the  same  as  they  may  think  proper ^ 
paying  no  other  charges  than  those  to  which  the  inhabitants 
of  the  country  wherein  the  said  property  is  situated  shall  be 
liable  to  pay  in  a  similar  case. 

"  The  foregoing  provisions  shall  be  applicable  to  real  estate 
situated  within  the  States  of  the  American  Union,  or  within 
the  Cantons  of  the  Swiss  confederation,  in  which  foreigners 
are  entitled  to  hold  or  ifiherit  real  estate." 

There  is  an  apparent  ambiguity  in  the  first  clause  which, 
however,  disappears  upon  a  careful  examination.  The  first 
sentence  clearly  applies  only  to  property  which  a  citizen  of 
one  country  •may  leave  within  the  jurisdiction  of  the  other, 
and,  as  applied  to  this  case,  would  only  aftect  property  which 
Jost,  a  citizen  of  the  United  States,  might  leave  in  Switzer- 
land, and  not  that  which  he  would  leave  here.  The  ambi- 
guity in  question  grows  out  of  the  use  of  the  words  "  said 
property"  in  the  following  sentences,  which  contain  the 
provisions  aftecting  this  case.  If  the  terms  "  said  property" 
mean,  and  are  confined  to,  property  which  a  citizen  of  one 
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country  may  own  within  the  jurisdiction  of  the  other,  this 
clause  of  the  treaty  fails  to  provide  for  the  facts  of  the 
present  case.  If  they  simply  mean  the  personal  property, 
generally,  of  a  citizen  of  either  party,  then  the  two  clauses 
together — the  latter  extending  the  provisions  of  the  former 
to  real  estate — ^furnish  the  law  for  this  case. 

The  context  shows  that  the  first  mentioned  interpretation 
of  the  words  "  said  property  "  cannot  be  the  correct  one.  The 
sentences  following  the  first  clearly  provide  for  the  case 
where  the  decedent  is  a  citizen  of  one  country  and  his  heirs 
of  another,  and  where  the  property  is  situated  in  a  different 
country  from  that  of  the  heirs,  i.  e.,  in  that  of  which  the 
deceased  was  a  citizen  ;  because  it  provides  that  the  heirs  in 
question  may  inherit  or  succeed,  which  was  unnecessary  if 
the  property  was  in  their  own  country,  and  that  they  shall 
be  liable  to  no  other  charges  than  those  to  which  the  inhab- 
itants of  the  country  wherein  the  property  is  situated  shall  be 
liable  in  a  similar  case.  It  meets  this  very  case.  It  would 
not  be  necessary  for  the  United  States  to  stipulate  that 
Jost's  foreign  heirs  might  inherit  his  property  in  Switzer- 
land I  their  own  laws  would  provide  for  that.  But  it  was 
necessary  for  the  United  States  to  stipulate  that  those  heirs 
should  inherit  the  property  in  the  United  States,  and  might 
dispose  of  it  on  the  same  terms  as  inhabitants  of  the  country 
where  it  is  situated. 

The  clear  intent  of  this  clause  of  the  treaty,  therefore, 
we  think,  is  that  a  citizen  of  one  country  may  dispose  of 
his  property  in  the  other,  and  that  on  his  death  his  heirs 
who  may  be  citizens  of  the  other  shall  inherit  his  personal 
property  wherever  it  may  be,  and  the  terms  "said  prop- 
erty "  mean  "  said  personal  property,"  without  the  limita- 
tion of  being  within  the  jurisdiction  of  the  other  party. 

The  third  clause  extends  these  provisions  to  real  estate  in 
States  of  the  Union  in  which  aliens  may  be  entitled  to  hold 
or  inherit  real  estate. 

By  the  act  of  Maryland  of  1791,  before  mentioned,  en- 
titled "An  act  concerning  the  Territory  of  Columbia  and  the 
city  of  Washington,"  it  is  provided,  that  any  foreigner  may, 
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by  deed  or  will,  hereafter  to  be  made,  take  and  hold  lands 
within  that  part  of  said  territory  which  lies  within  this 
State,  in  the  same  manner  as  if  he  was  a  citizen  of  this 
State,  and  the  same  lands  may  be  conveyed  by  him  and 
transmitted  to  and  be  inherited  by  his  heirs  or  relations  as 
if  he  and  they  were  citizens  of  this  State/' 

It  may  be  suggested  that  the  words  "  hold  or  inherit "  in 
the  treaty  should  be  read  as  if  they  were  "  hold  and  inherit," 
and  that  it  applies  only  to  those  localities  where  the 
•  foreigners  may  both  inherit  and  hold,  or,  in  other  word**, 
may  hold  by  inheritance^  which  is  not  provided  for  in  the 
Maryland  act. 

It  will  be  presently  seen,  however,  that  the  treaty  clearly 
means  to  give  a  right  to  inherit  where  it  does  not  exist  al- 
ready, and  also  where  there  may  be  no  right  to  hold  after 
inheriting.  It  therefore  cannot  intend  to  confine  its  bene- 
fits to  places  where  there  is  already  a  right  to  hold  by  inheri- 
tance. 

A  question  may  suggest  itself,  what  is  meant  by  the  term 
"  heirs"  in  the  treaty.  Undoubtedly,  examined  by  the  light 
of  the  common  law,  its  language  would  seem  somewhat  in- 
congruous. That  is  to  say,  since  by  the  common  law  there 
can  be  no  alien  heirs,  it  would  not  be  strictly  correct  to  speak 
of  heirs  who  are  "  citizens  of  the  other  party,"  and  to  pro- 
vide that  heirsyhall  inherit  would  sound  superfluous.  But  it 
is  to  be  remembered  that  the  treaty  employs  the  language 
not  of  the  common,  but  of  international  law,  and  there  is  no 
diflBiculty  in  understanding  that  it  refers  to  those  on  whom 
the  local  law  would  cast  the  succession,  in  virtue  of  their 
relationship  to  the  deceased,  if  there  were  no  disability  such . 
as  that  of  alienage.  The  policy  of  the  Government  is  seen, 
and  we  are  assisted,  in  arriving  at  its  meaning  in  this  treaty, 
by  a  comparison  of  this  with  others  ;  thus  in  the  treaty  with 
France  of  1800,  it  is  provided,  that  "  the  citizens  and  in- 
habitants of  either  of  the  two  countries  who  shall  be  heirs  of 
goodSy  movable  or  immovable  in  the  other  shall  be  able  to  suc- 
ceed ab  intestato  (which  is  only  another  expression  for  "shall 
inherit")  without  being  obliged  to  obtain  letters  of  naturali* 
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zation  j  •  •  *  and  also,  that  in  case  the  laws  of  either 
of  the  two  states  should  restrain  strangers  from  the  exercise 
of  the  rights  of  property  with  respect  to  real  estate,  such 
real  estate  may  be  sold  or  otherwise  disposed  of,"  &c.,  &c. 

And  in  the  treaty  of  1848  with  Austria,  and  some  four- 
teen others  with  difterent  powers,  extending  over  the  period 
between  1795  and  1867,  it  it  is  provided  that  *'  when,  on  the 
death  of  any  person  holding  real  property,  or  property  not 
personal,  within  the  territories  of  one  party,  such  real  prop- 
erty would,  by  the  laws  of  the  land^  descend  on  a  citizen  or  sub- 
ject  of  the  otheVj  were  he  not  disqualified  by  the  laws  of  the 
country  where  the  property  is  situated,  such  citizen  or  subject 
shall  be  allowed  a  term  of  two  years  to  sell  the  same." 
Throughout  the  series  of  treaties  those  who  would  inherit 
but  for  the  disqualification  of  alienage  are  intended  to  be 
provided  for,  and  there  can  be  no  doubt  that  the  same  per- 
sons are  designated  in  the  treaty  under  consideration,  under 
the  terms  ^^heirs  being  citizens  of  the  other  party. ^^ 

It  may  seem  doubtful  whether  the  Federal  Government 
has  authority,  in  virtue  of  the  treaty  making  power,  and, 
therefore,  whether  it  could  have  intended  to  interfere  with 
the  laws  of  descent  in  relation  to  real  property  in  the  several 
States. 

The  treaties  referred  to  recognize  or  create  a  distinction 
between  holding  real  estate,  whether  by  descent  or  other- 
wise, and  simply  inheriting  it.  They  do  not  purport  to  inter-, 
fere  with  State  laws  as  to  the  holding  of  realty  by  aliens,  but 
they  do  unquestionably  purport  to  give  a  right  to  inherit 
where  it  does  not  exist  already,  to  this  extent  and  subject  to 
this  qualification,  viz.,  that  where  the  State  laws  do  not  per- 
mit aliens  to  AoW,  they  still  may  sell  the  property  which,  if 
they  were  citizens,  they  might  inherit  and  hold  and  realize 
the  proceeds  for  their  own  use. 

This  is  expressly  provided  in  the  fourth  clause  of  section 
6  of  the  treaty  with  Switzerland,  as  well  as  in  the  others 
that  have  been  referred  to.  And  with  reference  to  the 
power  of  the  Federal  Government  on  this  subject,  it  is  suf- 
ficient  to  say,  that  whatever  may  be  thought  of  it  as  affect- 
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ing  property  in  the  States,  there  can  be  no  question  about 
it  in  the  District  of  Columbia. 

We  are,  therefore,  satisfied  on  the  whole  that  the  com- 
plainants are,  by  virtue  of  the  Maryland  act  of  descent,  in 
force  in  the  District  of  Columbia,  and  the  treaty  with 
Switzerland,  heirs-at-law  of  Benedict  Jost  equally  with  his 
brother,  resident  here. 

We  have  discussed  the  case  as  one  of  intestacy  because 
we  see  nothing  in  the  general  language  of  the  will,  or  the 
circumstances  of  the  parties,  that  confines  the  terms  em- 
ployed to  the  foreign  heirs  on  the  one  hand,  or  the  domestic 
heir  on  the  other,  or  gives  to  those  terms  any  other  effect 
than  belongs  to  a  general  devise  to  an  heir-at-law. 


McDebmott  Bros.  vs.  Sarah  Garland. 
At  Law.    No.  21,351. 

5  Decided  Hay  26, 1882. 

)  Thb  Chibf  Justiob  and  Jostices  Cox  wad  Jaxbs  sitting. 

Defendant,  a  married  woman,  purchased  a  carriage  of  plaintiffs,  up- 
on credit.  At  the  time  of  the  purchase  she  stated  that  she  was  living 
in  the  country*  and  wanted  the  carriage  to  ride  backwards  and  forwarcS 
to  look  after  her  property  in  the  city.  Hddy  tliat  the  defendant  beinff 
a  married  woman  was  not  liable  in  an  action  at  law ;  affirming  ana 
following  Schneider  t^.  Garland,  ante^  p.  350. 

Statement  op  the  Case. 

This  was  an  action  of  assumpsit  against  a  married  woman 
living  with  her  husband,  for  the  purchase  money  of  a  car- 
riage.  The  testimony  showed  that  the  defendant  went  to 
the  store  of  the  plaintiffs,  who  were  carriage  dealers,  and 
stated  that  she  wanted  to  purchase  a  carriage,  saying  at  the 
same  time  that  she  was  living  in  the  country  and  wanted 
the  carriage  to  ride  backwards  and  forwards  to  look  after  her 
property  in  the  city.  It  was  in  evidence  that  she  owned  a 
house  on  Sixth  street  in  this  city.    A  carriage  was  accord* 
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ingly  sold  her,  and  some  time  afterwards  when  she  was 
called  upon  to  pay  she  said  that  her  property  was  encum- 
bered and  that  she  was  trying  to  straighten  it  out  and 
as  soon  as  this  was  done  she  would  pay  the  bill.  The  de- 
fendant offered  no  testimony,  but  prayed  the  court  to 
instruct  the  jury  that  on  the  whole  evidence,  if  believed 
by  them,  the  plaintiffs  were  not  entitled  to  recover.  But 
the  court  refused  so  to  instruct  the  jury  and  thereupon 
charged  them  that  if  they  believed  from  the  evidence  that 
the  defendant  purchased  from  the  plaintiffs  the  carriage  as 
charged  in  the  declaration,  and  that  she  stated  at  the  time 
of  the  purchase  that  she  was  living  in  the  country  and 
wanted  the  carriage  to  ride  backwards  and  forwards  to  look 
after  her  property  in  the  city,  and  that  she  owned  a  house  in 
the  city  then  the  plaintiffs  were  entitled  to  recover.  Ver- 
dict for  plaintiffs. 

Thos.  F.  Miller  and  John  P.  Rilet  for  plaintiffs. 

Haoker  &  Maddox  for  the  defendant  cited  the  case  of 
Schneider  &  Son  vs.  Garland  decided  at  the  last  term  of  the 
court  and  reported  ardCy  p.  850. 

Chief  Justice  Cartter,  delivering  the  opinion  of  the  courts 
said : 

The  rule  laid  down  in  the  case  of  Schneider  &  Son  vs. 
Gkirland,  decided  at  the  last  term  of  this  court  must  be  held 
to  apply  here.  That  was  even  a  much  stronger  case  than 
this  but  the  court  found  that  the  defendant,  a  married 
woman,  was  not  liable  in  an  action  at  law.  This  rule  being 
applied  it  follows  that  the  judgment  below  must  be  reversed. 
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The  United  States  vs.  Charles  J.  Guitbau. 
Cbiminaii  Docket.    No.  14,066. 

i  Decided  May  23, 188B. 
The  Gheif  Jubtici  and  Jitstioss  Mac  Abthds,  HAOXiBMid 
Jahsb,  sitting, 

I.  Section  5339  of  the  Bdvised  Statutes  of  the  United  States  applies  to 
murder  committed  within  the  District  of  Columbia. 

%  Murder  is  committed  within  the  District  of  Columbia  when  the 

ll  i  felonious  blow  is  struck  there,  notwithstanding  the  consequent  death 

I  J  happen  without  the  District  and  in  one  of  the  States. 

*  3.  Penal  statutes  are  to  be  coiistrued  lilce  all  other  statutes,  according  to 

their  plain  and  sensible  meanhig^  and  a  plain  and  sensible  purpose  is 

not  to  be  defeated  by  an  arbitrary  method  of  reading  its  words.    The 

words  are  to  be  so  construed  as  to  effectuate  the  intention  of  complete 

protection  against  the  crime,  if  their  ordinary  and  reasonable  meaning 

permit  such  construction. 

4.  Insanity  is  a  defence  on  the  very  ground  that  it  disables  the  accused 
from  Icnowing  that  his  act  is  wrong.  The  very  essence  of  the  inquliy 
is  whether  his  insanity  is  such  as  to  deprive  him  of  that  knowledge. 
If,  therefore,  a  witness  is  competent  to  give  his  opinion  as  to  tbe 
mental  capacity  of  the  accused,  he  is  competent  to  state  his  opinion 
as  to  the  degree  of  capacity  or  of  incapacity,  by  reason  of  disorder, 
and  whether  the  disorder  seemed  to  have  reached  such  a  degree  as  to 
deprive  him  of  the  knowledge  of  ri^lft  and  wronsf. 

5.  The  question  whether  a  certain  trait  in  the  defendant's  character  is 
an  Indicium  of  insanity  involves  the  question  of  its  nature,  and  an 
expert  witness  on  the  subject  of  insanity  docs  not  exceed  the  limits  of 

**  the  inquiry  in  stating  precisely  whether  the  trait  be  a  vice  or  a  disease. 

6.  Testimony  by  the  defendant's  wife  (in  the  case  at  bar  a  divorced  wife) 
that  she  saw  no  indications  of  insanity  exhibited  by  him  during  their 
association,  does  not  come  within  tlie  rule  which  protects  the  privacy 
and  confidence  of  the  marriage  relation. 

7.  Where,  for  the  purpose  of  proving  the  insanity  of  the  defendant, 
evidence  is  given  searching  the  history  of  his  whole  life  down  to  the 
time  of  the  act  charged  in  the  indictment,  and  his  moral  nature  and 
traits  are  presented  to  the  jury  as  showing  that  acts  done  by  him 
must  be  accounted  for  by  a  conclusion  of  insanity,  testimony  is 
admissible  in  rebuttal  as  to  particular  acts  and  conduct  of  the 
defendant  contemporaneous  with  the  history  produced  on  his  part  and 

^      tending  to  disprove  the  existence  of  the  grounds   on   which  the 
inference  of  insanity  is  based. 

8.  ^fVTiether  the  inability  to  resist  wrong  by  one  having  an  actual 
knowledge  of  the  difference  between   right  and  wrong,  is  such  a 

^      mental  disorder  as  would  constitute  a  defence  to  the  crime  of  murder, 

9.  It  is  not  error  to  refuse  to  instruct  the  jury  upon  a  matter  of  law 
where  no  evidence  tending  to  raise  that  quesiivjn  is  introduced. 

10.  Nor  is  it  error,  where  no  evidence  is  introduced  tending  to  show  an 
incapacity  to  act  u'pon  a  Icnowledge  tliat  the  act  was  wrong,  for  the 
Court  to  instruct  the  jury  that  tiie  affirmative  tendency  of  the  evidence 
in  the  case  was  to  support  a  wholly  different  theory  and  groond  of 
defence. 

II.  The  first  day  of  a  term  of  this  court,  but  not  its  duration,  is  fixed ; 
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the  teror  etlids  whenever  the  court  adjourns  sine  die^  and  is  then 
determined  lor  all  purposes.  If,  therefore,  the  day  to  which  final 
execution  of  a  sentence  is  postponed  falls  after  the  next  term  of  this 
court  as  determined  by  its  adjournment  sine  die^  execution  is  post- 
poned in  accordance  with  the  moaning  of  Section  84o  of  the  Bevised 
Statutes  of  the  District  of  Columbia. 
12.  If  it  should  happen  in  any  case  that  this  court  has  prolon^d  the 
**  next  term ''  referred  to  in  that  section  until  the  day  set  for  final 
execution  is  reached,  the  criminal  court  would  then  be  authorized 
upon  application  of  the  party,  to  postpone  execution,  so  that  it  should 
fall  after  the  actual  adjournment  sine  die  of  this  court. 

Statement  of  the  Cabe. 

On  the  2d  of  July,  1881,  the  President  of  the  United 
States,  James  A.  Garfield,  while  standing  in  the  waiting 
room  of  the  Baltimore  and  Potomac  Kailroad  depot,  in  the 
city  of  Washington,  D.  C,  was  fatally  shot  by  the  prisoner, 
Charles  J.  Guiteau.  The  ball  from  the  assassin's  pistol  en- 
tered the  back  of  the  President  about  J:hree  inches  to  the 
right  of  the  back-bone  and  inflicted  a  woand  which  resulted 
in  death  about  three  months  afterwards  at  Elberon  in  the  ^ 

county  of  Monmouth  in  the  State  of  New  Jersey.  Imme- 
diately after  the  death  th^body  was  brought  back  to  the 
District  of  Colambia  and^ai^in  state  at  the  Capitol.  No 
inquest '  was  held  upon  the  body  while  in  the  District. 
These  facts  are  shown  on  the  record  to  be  undisputed. 
For  this  crime  the  prisoner  was  arrested,  indicted,  tried, 
convicted  and  sentenced  at  a  criminal  term  of  this  court. 
The  indictment  contained  eleven  counts,  in  each  of  which 
a  place  of  death  was  stated.  Some  laying  it  inthe  District 
of  Columbia  without  any  videlicit,  and  others  alleging  it  as 
occurring  in  Monmouth  county,  State  of  New  Jersey  ;  others 
that  the  death  took  place  in  Monmouth  county.  State  of  New 
Jersey,  and  that  the  body  was  afterwards  brought  within 
the  District  of  Columbia. 

The  trial  lasted  from  the  14tb  of  November,  1881,  until 
January  25th,  1882,  when  a  verdict  of  guilty  as  indicted 
was  rendered.  Whereupon  the  prisoner,  on  the  4th  day  of 
February,  1882,  was  sentenced  to  be  executed  on  the  80th 
of  June  following : 

Numerous  exceptions  were  taken  at  the  trial  and  embodied 
in  thirty-two  bills  of  exceptions  brought  to  the  General  Term. 
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• 
Most  of  them,  however,  were  either  abandoned  or  not  pressed 

upon  the  argument  of  the  case.    The  counsel  for  the  prisoner 

resting^  mainly  upon  the  want  of  jurisdiction,  the  admission 

of  certain  testimony  and  the  invalidity  of  the  sentence.    The 

following  extracts  from  the  brief  and  argument  of  counsel 

for  the  prisoner  bear  only  upon  the  more  important  points 

raised. 

Charles  H.  Reed,  for  the  prisoner  : 

I.  Hud  the  criminal  court  jurisdiction  to  try  and  sentence 

the  prisoner  for  the  crime  of    murder?    I  insist  that  it 
did  not  have  such  jurisdiction. 

The  evidence  is  undisputed  that  the  death  occurred  in 
Monmouth  county,  New  Jersey.  The  common  law  pre. 
Tails  and  is  in  force  in  the  District  of  Columbia,  in 
reference  to  the  place  where  the  crime  was  committed 
unless  the  same  has  been  modified  by  statute.  Thist  hag 
not  been  done.  By  the  common  law,  where  the  mortal 
wound  was  inflicted  in  one  county  or  jurisdiction  and 
the  death  occurred  in  another  county  or  jurisdiction,  the 
accused  could  not  be  convicted  in  either  of  murjier  for 
the  reason  that  the  crime  of  murder  was  not  complete 
till  the  death  happened,  and  the  mortal  wound  aud  death 
must  occur  in  the  same  jurisdiction.  This  is  technical,  but 
it  is  the  law.  Each  State  is  independent  of  and  foreign  to 
the  United  States,  and  every  other  State,  so  far  as  the 
definition  and  punishment  of  crimes  are  concerned.  In  this 
respect  the  State  of  New  Jersey  is  just  as  independent  of 
and  foreign  to  the  United  States  and  District  of  Columbia 
as  it  is  to  Canada.  Story  on  Conflict  of  Laws,  4th  ed.,  sees. 
620,  621 ;  4  Gilman  (Ills.)  525  ;  74  Dls.,  218. 

It  is  the  law  beyond  any  question  that  where  the  mortal 
wound  is  given  in  one  country  and  the  victim  dies  m 
another  country,  the  person  inflicting  the  wound  cannot  be 
tried  in  either  for  murder  unless  there  is  some  statute  to 
authorize  it.  In  the  year  1648  the  Parliament  of  Great 
Britain  passed  a  law  to  change  the  common  law  and  to  pro- 
vide for  the  indictment  and  trial  of  cases  where  the  mortal 
^ound  was  given  in  one  county  and  death  occurred  in 
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another.  The  preamble  to  said  law  expressly  states  that 
prior  to  the  same  no  sufficient  indictment  could  be  found  in 
either  county.  Thus  the  law-making  power  of  Great  Britain 
explicitly  declared  what  the  common  law  then  was  in  such 
a  case.  See  the  Stat,  of  2d  and  3d  Edw.  VI.,  chap.  XXIV. 
The  preamble  of  which  is  as  follows : 

"  Forasmuch  as  the  most  necessary  office  and  duty  of  the 
law  is  to  preserve  and  save  the  life  of  man,  and  condignly 
to  punish  such  persons  that  unlawfully  and  wilfully  murder, 
flay,  and  destroy  man.  *  *  *  II.  And  where  it  often 
happeneth  and  cometh  in  ure  in  sundry  counties  of  this 
reahn  that  a  man  is  feloniously  stricken  in  one  county,  and 
after  dieth  in  another  county,  in  which  case  it  hath  not 
been  founden  by  the  laws  or  customs  of  this  realm  that  any 
sufficient  indictment  thereof  can  be  taken  in  any  of  the 
said  two  counties,  for  that  6j/  the  custom  of  this  realm  the 
jurors  of  the  county  where  such  party  died  of  such  stroke  can 
take  no  knowledge  of  the  said  stroke  being  in  a  foreign  county, 
although  the  same  two  counties  and  places  adjoin  very 
nearly  together  ,•  we  the  jurors  of  the  county  where  the 
stroke  teas  given  cannot  take  knowledge  of  the  death  in  another 
county^  although  such  death  most  apparently  came  of  the 
same  stroke  ;  so  that  the  King's  majesty  within  his  own 
realm  cannot,  by  any  laws  yet  made  or  known,  punish  such 
murderers  or  manquellers  for  ofienses  in  this  form  commit- 
ted and  done,  *  •  •  for  redress  and  punishment  of 
which  offenses,  and  safeguard  of  life,  be  it  enacted,"  &c. 

All  recognized  precedents  of  indictment  for  murder  allege 
that  the  victim  died  within  the  jurisdiction  of  the  court 
where  the  accused  is  indicted.  Whartons'  Prec.  of  Indict- 
ments, Vol.  1,  8th  ed.,  p.  114,  note  W. 

In  Vol.  1,  8th  ed.,  Wharton's  Crim.  Law,  sec.  888,  it  is 
said  : 

^'  The  indictment  at  common  law  should  also  aver  that  the 
deceased  died  in  the  county  in  which  the  indictment  is  found." 

In  Chitty's  Criminal  Law,  Vol.  1.  (6th  Am.  ed.),  177,  the 
author  says : 


r\ 
I 


I 


f 


502  Unitbd  States  t?.  GuiTJSAir. 

'^The  venue  was  always  regarded  as  a  matter  of  substance, 
and,  therefore,  at  common  law,  when  the  oft'ense  was  com- 
menced in  one  county  and  consummated  in  another,  the  venue 
could  be  laid  in  neither,  and  the  ofiender  went  altogether 
unpunished.  ♦  •  •  And  thus,  also,  if  a  mortal  blow  was 
given  in  one  county,  and  the  party  died  in  consequence  of 
the  blow  in  another,  it  was  doubted  whether  the  murder 
could  be  punished  in  either,  for  it  was  supposed  that  a  jury 
of  the  first  could  not  take  notice  of  a  death  in  the  second^ 
and  a  jury  of  the  second  could  not  inquire  of  the  wounding 
in  the  first."  ^ 

And  to  the  same  eflSect  are  Blackstone,  Vol.  2,  p.  802 ; 
Bacon's  Abr.,  Vol.  6,  p.  62 ;  Hawkin's  Pleas  of  the  Crown, 
Vol.  2,  p.  801,  §  36  ;  Hale's  Pleas  of  the  Crown,  Vol.  2,  p.  163 ; 
Comw.  VB.  Linton,  (2  Virginia  Cases,  206),  decided  in  1820  ; 
1  Devx.  (S.  Ca.)  Law  Rep.,  141,  decided  in  1826 ;  State  i?s, 
Moore,  6  Foster,  (N.  H.),  451 ;  101  Mass.  Rep.,  1 ;  7  Mich., 
160  ;  8  Mich.,  334;  12  Wise,  600;  31  N.  J.,  68  ;  40  K 
J.,  546 ;  1  Wash.  C.  C,  463.  In  2  Curtis  C.  C,  451,  the 
indictment  charged  that  the  mortal  wound  was  given  on  the 
high  seas,  on  board  a  vessel  of  the  United  States,  and  that 
the  deceased  afterwards  died  on  shore  within  the  United 
States.  The  prisoner  was  convicted  of  manslaughter.  Af- 
terwards his  counsel  moved  in  arrest  of  judgment.  Curtis. 
J.,  said  : 

<<The  12th  section  of  the  act  of  April  30, 1790,  (1  Stat, 
at  Large,  115),  makes  the  crime  of  manslaughter  on  the  high 
seas  punishable  by  fine  and  imprisonment.  It  does  not  de- 
fine the  term  otherwise  than  by  the  term  of  manslaughter. 
It  thus  remits  us  to  the  common  law  for  its  definition.  Man- 
slaughter is  the  unlawful  killing  of  a  human  being  without 
malice,  and  there  is  not  such  a  killing  on  the  high  seas  if 
the  death  takes  place  on  land.  In  accordance  with  this. 
Judge  Washington,  in  United  States  V5.  McGill,  (1  Wash. 
C.  C,  463),  decided  in  1806,  that  the  killing  with  malice  by 
a  stroke  on  the  high  seas  that  produced  death  on  shore^  was 
not  murder  on  the  high  seas." 

In  15  S.  &  M.,  257,  the  mortal  wouud  w«8  inflicted  io  one 
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county  and  the  death  occurred  in  another,  the  Supreme  Court 
of  Mississippi  in  deciding  the  case,  say : 

'*  The  better  opinion  seems  to  have  been  that  by  the  com- 
mon law,  when  the  blow  was  given  in  one  county  and  the 
death  happened  in  another,  the  offender  was  not  indictable 
in  either." 

If  this  court  follows  the  decisions  heretofore  made  in  the 
District  of  Columbia,  then  further  argument  is  unnecessary, 
for  the  precise,  question  has  been  twice  decided,  as  appears 
from  the  two  following  cases  : 

In  United  States  r^.  Bladen,  1  Cr.  C.  C,  548,  the  mortal 
wound  was  given  in  the  District  of  Columbia  and  the  death 
occurred  in  the  State  of  Maryland.    The  court  says : 

"The  court,  upon  consideration  of  the  point  reserved,  is 
of  the  opinion  that  as  the  death  happened  in  St.  Mary's 
county  in  Maryland,  although  the  fatal  stroke  was  given 
here,  the  judgment  must  be  for  the  prisoner,  the  offense 
not  being  complete  within  our  jurisdiction.  (Haydon's  Case, 
4  Co.,  41,  (a);  Home  vs.  Ogle,  42  Co.,  4,  (6);  2  Just.,  318- 
820 ;  8  Just.,  48,  49,  73.)  The  prisoner  being  also  indicted 
for  an  assault  was  bound  over  to  appear  to  answer  to  that . 
indictment,  and  in  the  meanwhile  to  be  of  good  behavior.'* 

This  same  question  was  decided  in  the  same  way  by  Judge 
Crawford  in  the  criminal  court  of  the  District  of  Columbia 
in  the  case  of  James  Rolla,  who  was  indicted  for  murder. 
The  case  is  reported  in  2  Am.  L.  Jour.,  138.  I  admit  that 
there  are  a  few  decisions  which  hold  that  when  the  stroke 
and  death  occur  in  difi'erent  counties  the  indictment  may  be 
found  in  the  county  where  the  wound  was  inflicted.  (1 
East,  861  ;  1  Hale  P.  C,  436.)  But  both  these  authors 
say  that  in  such  case  the  body  was  removed  to  the  county 
where  the  mortal  wound  was  given  for  the  coroner  to  take  an 
inquest.  No  inquest  was  held  upon  the  body  of  the  deceased  in 
ihis  case  in  the  District  of  Columbia. 

Lord  Hale,  on  the  same  page,  says :  "  On  the  other  side* 
as  to  some  respects^  the  law  regards  the  death  as  the  con- 
£iimmation  of  the  crime  !^nd  not  merely  the  stroke." 


/ 


/ 


604  Unitkd  Statbs  r.  Gutpbau. 

East,  in  a  note  at  the  bottom  of  page  861,  (1  East),  says : 

"  That  opinion,  however,  is  contrary  to  the  sense  of  thele^s- 
lature  as  expressed  in  the  Stat.  2  and  8  Edw.  YI^  ch.  24,  which 
declares  that  in  such  case  it  hath  not  been  found  by  the  laws 
or  customs  of  this  realm  that  every  such  indictment  thereof 
can  be  taken  in  either  of  the  said  two  counties." 

This  note  clearly  shows  that  Mr.  East  did  not  think  the 
text  good  law. 

In  Riley  vs.  State,  9  Humphrey  (Tenn.),  646,  the  Supreme 
Court  decides  that  the  crime  was  committed  where  the  wonnd 
was  inflicted.  But  it  was  not  necessary  to  decide  that 
question,  for  from  the  evidence,  it  might  properly  have  been 
inferred  that  the  victim  died  in  the  county  where  the  wound 
was  inflicted. 

The  Supreme  Court  of  Wisconsin  expressly  dissent  from 
the  case  above  cited.    State  vs.  Pauley,  12  Wise,  541. 

The  State  vs.  Brown,  16  Webb  (Kansas),  475,  is  a  most 
remarkable  decision.  The  information  wholly  failed  t< 
allege  the  place  of  death,  and  yet  the  court  sustained 
conviction  for  manslaughter,  although  the  law  is  well  settlei 
that  the  indictment  or  information  must  allege  the  place  of 
death.  It  does  not  appear  from  the  report  of  the  case  where 
the  deceased  died.  He  may  have  died  in  the  county  where 
the  mortal  blow  was  given. 

The  foregoing  are  all  cases  where  the  wound  was  inflicted 
in  one  county  and  the  death  occurred  in  another  county  of 
the  same  State,  and  not  in  another  State  or  foreign  country. 
The  only  case  (which  I  have  found)  which  holds  that 
where  the  mortal  wound  is  given  in  one  State  and  the  injured 
party  dies  in  another  State,  the  accused  may  be  tried  in  the 
county  where  the  wound  is  inflicted,  is  that  of  Minnesota 
vs.  Gessert,  21  Minn.,  869. 

This  case  stands  alone,  and  should  not,  I  submit,  be  fol- 
lowed by  this  court  against  the  authorities  above  cited  to 
the  contrary. 

K  there  is  a  fair  and  reasonable  doubt  of  the  jurisdiction 
of  the  criminal  court  to  try  and  sentence  the  defendant* 
then  the  court  should  give  him  the  benefit  of  the  doubt. 
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Wharton,  Vol.  1.  sec.  28,  in  his  work  on  Criminal  Law, says: 

"At  the  same  time,  in  matters  of  reasonable  doubt,  this 
doubt  is  to  tell  in  favor  of  life  and  liberty." 

He  refers  in  note  2  to  U.  8.  vs.  Morris,  14  Pet.,  464  ;  U.  S. 
vs.  Wiltberger,  5  Wheat.,  76  ;  U.  S.  i;^.  Sheldon,  2  Wheat., 
119  ;  U.  S.  vs.  Clayton,  2  Dillon,  219.  In  the  case  of  Mc- 
Gill  vs.  U.  S.,  4  Dallas,  897,  Judge  Peters,  on  this  question, 
says : 

"  It  is  a  general  rule  with  me  to  abstain  from  the  exercise 
of  jurisdiction  whenever  I  doubt  my  authority  to  exercise 
it."    In  U.  S.  vs.  Gardner,  10  Pet.,  the  court  say  : 

"  But  if  this  is  a  doubtful  construction  of  the  act  it  ought 
to  be  adopted  in  a  case  so  highly  penal  as  the  present." 

Twenty-six  States  have  passed  laws  to  change  the  com- 
mon law  on  this  question,  thereby  showing  that  the  law- 
making power  of  such  States  considered  such  changes  neces- 
sary. Congress  has  not  passed  any  such  law  in  reference  to 
the  District  of  Columbia.     It  is  a  casus  omissus. 

It  has  been  suggested  that  the  criminal  court  had  juris- 
diction by  virtue  of  section  731  of  the  Revised  Statutes  of 
the  United  States,  which  reads  thus  : 

"  When  any  offense  against  the  United  States  is  begun 
in  one  judicial  circuit  and  completed  in  another,  it  shall  be 
deemed  to  have  been  committed  in  either,  and  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  punished  in  either 
district  in  the  same  manner  as  if  it  had  been  actually  and 
wholly  committed  therein." 

The  District  of  Columbia  is  not  a  judicial  district  or  cir- 
cuit. It  is  not  so  declared  by  any  law.  And  Congress  in 
section  8491  Revised  Statutes  regards  and  treats  the  Su- 
preme Court  of  the  District  Columbia  as  not  being  embraced 
in  the  list  of  United  States  district  courts.  The  defendant 
was  indicted,  tried,  and  sentenced  in  the  criminal  court  of  the 
District  of  Columbia.  The  criminal  court  is  certainly  not 
a  United  States  district  or  circuit  court.  7  Wall.,  871- 
The  crime  for  which  the  defendant  was  convicted  was  not 
begun  in  any  jvMcialj  district  or  circuit  court  of  the  United 
States  recognized  by  law,  and  it  was  completed  within  tho 
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jurisdiction  of  a  State.  If  the  deceased  had  died  withia  the 
District  of  Columbia  the  oftciKsu  would  have  l)oeu  aijiiinst 
the  United  States  and  not  against  any  State.  If  the  defend- 
ant had  shot  the  deceased  at  Elberon,  in  the  State  of  New 
Jersey,  and  he  had  died  there,  it  would  have  been  an  offense 
against  the  State  of  New  Jersey  and  not  against  the  United 
States,  and  no  United  States  court  would  have  had  any 
jurisdiction  over  it. 

Suppose  the  defendant  had  shot  the  deceased  at  Elberon, 
in  the  State  of  New  Jersey,  instead  of  in  the  District  of 
Columbia,  and  he  had  died  there  ;  would  any  United  States 
court  in  New  Jersey,  in  such  case  have  jurisdiction  to  try  him? 
Clearly  not.  Without  some  act  of  Congress  the  criminal 
court  of  the  District  of  Columbia  would  not  in  such  a  case 
have  jurisdiction  to  try  him. 

n.  The  most  serious  and  grievous  error  perpetrated  on  the 
trial  was  the  admission  of  the  testimony  of  Mrs.  Dunmire- 
She  was  married  to  the  defendant  in  July,  1869,  and  lived 
with  him  until  1873,  a  period  of  four  years,  when  she  was 
divorced.  She  was  put  upon  the  stand  and  asked  the  follow- 
ing question  : 

*  "You  said  that  you  were  married  to  the  defendant  in 
1869,  and  lived  with  him  as  his  wife  up  until  the  time  of 
your  divorce  in  1874.  I  will  ask  you  to  state  to  the  juiy 
whether  in  your  association  with  him  you  ever  saw  anything 
that  would  indicate  that  he  was  a  man  of  unsound  mind?" 
Objection  was  made,  but  overruled,  and  the  witness  an- 
swered  :     *'  I  did  not." 

I  submit  she  was  an  incompetent  witness.  Section  877 
Revised  Statutes  of  the  District  of  Columbia  provides  as 
follows : 

"  Sec.  877.  Nothing  in  the  preceding  section  shall  render 
any  person  who  is  charged  with  an  offense  in  any  criminal 
proceeding  competent  or  compellable  to  give  evidence  for 
or  against  himself ; 

^^Or  render  any  person  compellable  to  answer  any  question 
tending  to  criminate  himself ; 
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"Or  render  a  husband  competent  or  compellable  to  give 
evidence  for  or  against  his  wife,  or  a  wife  competent  or 
compellable  to  give  evidence  for  or  against  her  husband,  in 
any  criminal  proceeding  or  in  any  proceeding  instituted  in 
consequence  of  adultery  ; 

'^Nor  shall  a  husband  be  compellable  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  the  marriage, 
nor  shall  a  wife  be  compellable  to  disclose  any  communica- 
tion made  to  her  by  her  husband  during  the  marriage." 

Does  this  divorce  relieve  the  objection  of  this  statute?  By 
no  means.  She  did  not  attempt  to  testify  to  anything  that 
occurred  except  during  the  marriage  relation.  Nothing  be- 
fore, nothing  after.  I  refer  your  honors  to  1st  Greenlears 
Evidence,  sections  834  to  838  inclusive.  In  section  387 
he  says : 

"  Neither  is  it  material  that  this  relation  no  longer  exists. 
The  great  object  of  the  rule  is  to  secure  domestic  happiness 
by  placing  the  protecting  seal  of  the  law  upon  all  confiden- 
tial communications  between  husband  and  wife  ;  and  what- 
ever has  come  to  the  knowledge  of  either  by  means  of  the 
hallowed  confidence  which  that  relationship  inspires  cannot 
be  afterwards  divulged  in  testimony,  even  though  the  other 
party  be  no  longer  living." 

And  see  13  Peters,  209,  and  cases  cited.  Cross  vs.  Rut- 
ledge,  81  HL,  268.  Waddams  vs.  Humphrey,  22  111.,  661  ; 
Creed  vs.  The  People,  81  111.,  565  ;  58  111.,  866. 

ni.  The  sentence  is  void.  Section  845  of  the  Revised 
Statutes  of  the  District  of  Colambia  is  as  follows  : 

"  To  enable  any  person  convicted  by  the  judgment  of  the 
court  to  apply  for  a  writ  of  error  in  all  cases  where  the  judg- 
ment shall  be  death  or  confinement  in  the  penitentiary,  the 
court  shall,  on  application  of  the  party  accused,  postpone  the 
final  execution  thereof  to  a  reasonable  time  beyond  the  next 
term  of  the  court,  not  exceeding  in  any  case  thirty  days  after 
the  end  af  such  term." 

The  defendant  was  sentenced  on  the  4th  day  of  February, 
1882,  which  day  was  in  and  during  the  December  Term,  1881, 
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of  the  criminal  court.  The  next  term  of  the  General  Term 
the  Supreme  Court,  after  the  sentence,  beirnn  on  the  fourth 
Monday  of  April,  1882,  and  will  continue  until  the  fourth 
Monday  of  October,  1882. 

The  defendant  was  sentenced  to  be  executed  on  the  30th 
day  of  June,  1882.  The  date  of  his  execution  should  by  law 
have  been  fixed  on  some  day  within  thirty  days  after  the 
fourth  Monday  of  October,  1882.  It  needs  no  authority  to 
show  that  the  judgment  of  a  court  of  sentence  to  death  is 
null  and  void  if  the  day  fixed  for  the  execution  of  the  sen- 
tence is  not  authorized  by  law.  In  this  case  the  day  fixed 
for  the  execution  of  the  defendant  is  not  only  not  author- 
ized by  law,  but  is  expressly  prohibited.  The  language  is  : 
"  The  court  shallj^  &c.  The  words  " to  a  reasonable  time  be- 
yond the  next  term  of  the  court^'*  most  evidently  mean  and 
refer  to  the  next  General  Term  of  the  Supreme  Court, 
and  not  to  the  next  terra  of .  the  criminal  court.  The 
manifest  object  of  the  statute  was  to  give  the  accused  ample 
time  to  have  his  case  heard  by  the  judges  of  the  General 
Term  of  the  Supreme  Court.  This  is  clear  from  its  lan- 
guage : 

"To  enable  any  person  convicted  by  the  judgment  of  the 
court  to  apply  for  a  writ  of  error,"  &c. 

Such  writ  of  error  can  be  heard  only  in  and  by  the  Gen- 
eral Term  of  the  court.  Where  terms  of  court  are  fixed  by 
law,  each  term  continues  from  the  day  the  court  convenes 
to  the  day  designated  by  law  for  the  commencement  of  the 
next  succeeding  term.  The  period  from  the  fourth  Monday 
of  April,  1882,  to  the  fourth  Monday  of  October,  1882,  con- 
stitutes the  April  term,  whether  or  not  the  judges  thereof 
hold  the  court  every  day  during  that  time. 

Gborgb  B.  Corkhill  for  the  United  States : 

As  to  the  jurisdiction.  The  definition  of  murder  as  con- 
tained in  the  works  of  standard  ancient  and  modern  writers 
upon  English  and  American  criminal  law  will  be  useful. 

Finch  defines  murder  to  be  *'  manslaughter  upon  former 
malioe^  which  we  call  prepensed  malice  ;  as  if  one  to  kill  h^ 
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wife  give  her  (lying  sicke)  poyson  in  a  rosted  apple;  and 
she,  eating  a  little  of  it,  give  the  rest  to  a  little  child  of 
theirs,  which  the  husband,  lest  he  be  suspected,  suiFereth  the 
child  to  eate,  who  dieth  of  the  same  poyson  ;  this  is  murder 
though  the  wife  recover,"  &c.    (Third  Book  of  the  Law,  215.) 

According  to  Lord  Coke,  Pleas  of  the  Crown,  47, "  mur- 
der is  when  a  man  of  sound  memory  and  age  of  discretion, 
unlawfully  killeth  tmihin  any  county  of  the  realms  any  reason- 
able  creature  in  rerum  naturce  under  the  King's  peace  with 
malice  fore  thought,  either  expressed  by  the  party  or  implied 
by  law,  so  that  the  party  wounded  or  hurt,  &c.,  die  of  the 
wound  or  hurt,  &c.,  within  a  year  and  day  of  the  same." 
e/  Sir  Mathew  Haljf,  1  Pleas  of  the  Crown,  425-6,  defines 
murder  as  ^^  a  killing  of  a  man  ex  malitia  prcecogitatay^^  and 
says  that  *^  antiently  a  barbarous  assault  with  intent  to  mur- 
der so  that  the  party  was  left  for  dead,  but  yet  recovered 
again,  was  adjudged  murder  and  petit  treason." 

Sir  William  Hawkins,  whose  work  on  Pleas  of  the  Crown 
followed  Hale's,  after  saying  that  the  word  "  murder  "  an- 
ciently signified  only  the  private  killing  of  a  man,  and  re- 
ferring to  14  Edw.  HI,  c.  4,  repealing  the  Danish  law  con- 
cerning JEngleschire,  says : 

"  By  murder,  therefore,  i^t  this  day,  we  understand  the 
wilful  killing  of  any  subject  whatsoever  through  malice 
forethought  whether  the  person  slain  be  an  Englishman  or 
a  foreigner."     (P.  92.) 

East's  Pleas  of  the  Crown,  appeared  in  the  year  1716! 
and  murder  in  the  sense  in  which  it  was  understood  in  the 
writer's  time  was  defined  to  be  "  the  voluntary  killing  any 
person  (which  extends  not  to  infants  in  venire  sa  mere)  under 
the  King's  peace,  of  malice  prepense  or  aforethought,  either 
express  or  implied  by  law."    X^^^^^^-  ®^-  ^^  1806,  p.  214.) 

Sir  William  Blackstone  wrote  in  1758,  and  in  a  note  by 
the  American  editors  to  the  first  American  edition  of  Hale's 
P.  C,  it  is  observed  that  Coke's  definition  of  murder,  as 
modified  by  Blackstone,  is  "  so  accurate,  comprehensive  anfl 
elegant  that  it  has  been  universally  recognized  wherever 
Ic   Jlnglish  law  prevails.    ^<  Murder,"  says  Blackstone,  4  Com,^ 


; 


610  TTNIfBD  STATfiJI  V.  QvtXZAV: 

198, "  ift  when  a  person  of  sonnd  memory  and  discretion  un- 
lawfully killeth  any  reasonable  creature  in  being  and  under 
the  King's  peace  with  malice  aforethought  either  express  or 
implied."  This  is  substantially  the  definition  of  the  crime 
as  known  for  several  hundred  years  and  as  now  understood 
in  the  United  States.  (See  Wharton  Grim.  Law,  Vol.  2, 
9ec.  930.) 

It  will  be  observed  that  the  definition  of  Coke  is  the  only 
one  which  in  terms  makes  the  "  killing  within  any  county  of 
the  realm "  an  essential  constituent  element  of  the  offense 
of  murder.  On  page  48  he  speaks  of  "  murder  "  being  done 
out  of  the  realm,  as  when  two  of  the  King's  subjects  go 
abroad  and  fight  there  and  one  kills  the  other^  also  of  the 
murder  involved  in  a  stroke  upon  the  high  seas  and  the 
death  upon  land,  &c.,  from  which  the  inference  seems  fair 
that  by  the  language  quoted  he  did  not  mean  that  the 
stroke  and  death  should  necessarily  be  coincident  in  the 
same  county,  but  if  he  did,  from  numerous  decisions  of  the 
English  and  American  courts,  and  various  acts  of  Parlia- 
ment and  of  legislatures  in  this  country,  it  is  manifest  that 
the  ofiense  was  not  understood  in  England  and  has  not  been 
understood  in  this  country  in  that  restricted  sense. 

East  (1  Pleas  of  the  Crown,  361)  says  : 

"  "Where  the  stroke  and  death  are  in  different  counties,  it 
was  doubtful  at  common  law  whether  the  offender  could  be 
indicted  at  all,  the  offence  not  being  complete  in  either, 
though  the  common  opinion  was  that  he  might  be  indicted 
where  the  stroke  was  given,  for  that  alone  is  the  act  of  the 
party,  and  the  death  is  but  the  consequence,  and  might  be 
found,  though  in  another  county,  and  the  body  was  removed 
into  the  county  where  the  stroke  was  given."  And  see 
Finch, ''  Fourthe  Book  of  Law,"  411 ;  Hale  P.  C.,462 ;  Haw- 
kin's  P.  C,  92,  sec.  13. 

East  then  says  that,  by  the  2d  and  3d  Edw.  VI,  ch.  24, 
the-trial  is  now  settled  to  be  in  the  county  where  the  death 
happens. 

That  act  provided  for  the  indictment  and  trial  in  the 
county  where  the  death  happened,  in   cases  wherein  the 
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blow  was  inflicted  in  one  county  and  the  death  happened  in 
another.  Afterwards^  in  the  year  1729^  Parliament  passed 
the  act  known  as  2d  Geo.  IT,  ch.  21.  The  act  is  entitled 
"An  act  for  the  trial  of  murders,  in  cases  where  either  the 
stroke  or  death  only  happens  within  that  part  of  Great 
Britain,  called  England."    It  provided  as  follows  : 

"  For  preventing  any  failure  of  justice,  and  taking  away 
all  doubts  touching  the  trial  of  murders  in  the  cases  herein- 
after mentioned,  be  it  enacted,  &c.,  •  •  •  when  any 
person,  at  any  time  after  the  24th  day  of  June,  1729,  shall 
be  feloniously  stricken  or  poisoned  upon  the  sea,  or  at  any 
place  out  of  that  part  of  the  kingdom  of  Great  Britain 
called  England^  and  shall  die  of  the  stroke  or  poisoning 
within  that  part  of  the  kingdom  of  Great  Britain  called 
England  ;  or  where  any  person,  at  any  time  after  the  24th 
day  of  June,  1729,  shall  be  feloniously  stricken  or  poisoned 
at  any  place  within  that  part  of  Great  Britain  called  Eng- 
land, and  shall  die  of  the  same  stroke  or  poisoning  upon  the 
sea,  or  at  any  place  without  that  part  of  the  kingdom  of 
Great  Britain  called  England  ;  in  either  of  the  said  cases, 
an  indictment  thereof  found  by  the  jurors  of  the  county  in 
that  part  of  the  kingdom  of  Great  Britain  called  England, 
in  which  such  death,  stroke,  or  poisoning  shall  happen  res- 
pectively, as  aforesaid,  whether  it  shall  be  found  before  the 
coroner  upon  view  of  such  dead  body,  or  before  the  justices 
of  the  peace  or  other  justices  or  commissioners,  who  shall 
have  authority  to  inquire  of  murders,  shall  be  as  good  and 
eiiectual  in  the  law,  as  well  against  the  principals  in  any  such 
murder,  as  the  accessories  thereunto,  as  if  such  felonious 
stroke  and  death  thereby  ensuing,  or  poisoning  and  death 
thereby  ensuing,  and  the  offense  of  such  accessaries  had  hap- 
pened in  the  same  county  where  such  indictment  shall  be 
found  ;  and  the  justices  of  gaol  delivery,  &c.,  in  the  same 
county  where  such  indictment  should  be  found,  &c.,  shall 
and  may  proceed,  &c.,  as  well  against  the  principals  in  any 
such  murder  as  the  accessories  thereto,  &c.,  and  they  [the 
ofienders]  shall  receive  the  like  trial,  judgment,  order  and 
execution,  &c.,  as  they  ought  to  do,  if  such  felonious  stroke 
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and  death  thereby  ensuing,  or  poisoning  and  death  thereby 
ensuing,  &c.,  had  happened  in  the  same  county  where  such 
indictment  shall  be  found." 

Was  the  Colony  or  the  State  of  Maryland  entitled  to  the 
benefit  of  these  statutes  of  2d  and  8d  Edw.  YI,  ch.  24,  and 
of  2d  Geo.  n,  ch.  21,  as  a  part  of  its  law  at  the  time  of  the 
Revolution. 

The  colonists  brought  with  them  so  much  of  the  common 
law  and  so  much  of  the  British  statutes  as  was  applicable  to 
their  new  situation,  and  the  colonial  courts,  as  the  exigency 
arose,  applied  both,  and  so  far  as  the  statutes  were  concerned 
they  were  applied  without  reference  to  the  question  whether 
they  were  of  a  general  nature,  or  restricted  by  their  terms 
to  particular  parts  of  Great  Britain.  But  the  courts  of 
Maryland  went  even  further  than  this,  and  enforced  without 
regard  to  their  general  or  local  nature,  such  of  the  English 
statutes  as  were  passed  subsequent  to  the  first  emigration, 
when  found  applicable,  in  the  administration  of  justice.  This 
was  the  sole  test.  An  instance  is  the  statute  of  11  Geo.  11, 
ch.  19,  which  by  its  terms  was  restricted  to  "  that  pari  of 
Great  Britain  called  Englandy  Dominion  of  Wales^  and  the 
town  of  Berwick'On'Tweed.^^  This  statute  was  held  to  be  in 
force  in  Maryland  in  Calvert's  Lessees  vs.  Eden,  2  H.  &  McH., 
290,  and  also  in  cases  reported  in  7H.  &  J.,  370, 872  ;  5  Gill, 
12  ;  and  30  Md.,  294. 

The  act  of  4  Geo.  II,  ch.  26,  related  to  proceedings  in  the 
courts  of  justice  'Mn  that  part  of  Great  Britain  called  Eng- 
land "  and  to  the  "  court  of  exchequer  in  Scotland,"  that  of 
6  Geo.  n,  ch.  14,  related  expressly  to  the  court  of  assize  ^'  in 
the  county  Palatine  of  Chester ; "  both  have  been  held  to  be 
in  force  in  Maryland  and  the  instances  might  be  multiplied. 
See  Alexander's  British  Statutes,  pp.  483,  497, 581, 594, 688, 
645,  688. 

Samuel  Chase,  a  distinguished  Maryland  jurist  and  states- 
man, for  many  years  prior  to  the  Revolution  one  of  the  fore- 
most lawyers  at  the  bar  of  the  colony,  and  afterwards  one  of 
the  Associate  Justices  of  the  Supreme  Court  of  the  United 
States  from  1796  until  his  death  in  1811,  in  a  letter  evidently 
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written  after  the  Revolution,  referring  to  this  subject,  says  : 
"  It  is  a  general  principle  that  the  fii'st  settlers  of  Maryland 
brought  with  them  all  English  statutes  made  beforeihe  charter 
and  in  force  at  the  time  which  were  applicable  to  the  local  and 
other  circumstances  of  the  province,  and  the  courts  of  justice 
always  decided  the  applicability  of  any  statute  and  of  con- 
sequence its  extension.  I  have  understood  that  the  judges 
of  the  old  government  laid  it  down  as  a  general  rule  that  all 
statutes /or  the  administration  of  justice,  whether  made  before 
or  since  the  charter,  as  far  as  they  were  applicable,  should  be 
adopted  by  them."  (Quoted  in  introduction  to  Kilty's  Re- 
port on  Statutes. ) 

The  language  of  this  letter  became  the  language  of  the 
court  in  deciding  the  case  of  Silby  vs,  William's  Exrs.,  3  Q-. 
&  J.,  52.  In  this  case  the  court  held  that  the  statute  of  80 
Chas.  II,  chap.  7,  and  a  part  of  4  and  5  of  W.  &  M.,  ch.  24, 
were  in  force.       ^ 

Hence  it  follows  that  at  the  time  of  the  Revolution  the| 
law  of  Maryland  consisted  of  the  common  law  and  of  all ' 
British  statutes  necessary  ^^for  the  administration  of  justice^^' 
whether  found  before  the  charter  or  during  the  subsequent 
period  of  its  subjection  to  the  Crown  of  England,  and  this 
proposition  it  is  submitted,  is  not  aftected  by  the  bill  of  rights. 
That  the  statutes  of  2  and  8  Edw.  V,  ch.  24,  and  2  Geo.  II, 
ch.  21,  which  provided  for  the  trial  of  an  existing  oftense, 
were  necessary  "  for  the  administration  of  justice  "  is  too  plain 
to  need  argument. 

From  the  Revolution  to  the  time  of  the  cession  no  change 
has  been  made  in  the  law  of  the  State,  except  by  the  act  of 
1789,  ch.  22,  which,  however,  does  not  affect  the  particular 
point  now  under  discussion      See  Kilty's  Reports,  165. 

The  act  of  cession  on  the  part  of  the  State  (1791,  ch.  45,) 
provided  that  the  laws  of  the  State  were  not  to  cease  in  the 
ceded  territory  until  Couacress  should  otherwise  ordain,  and 
the  act  of  Congnfias,  February  27, 1801,  provided  that  the 
laws  of  the  State  of  Maryland,  as  they  then  existed,  should  I 
be  and  continue  in  force  in  that  part  of  the  said  District! 
^         35 
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which  wafi  ceded  by  the  Stste  to  the  United  States  and  bgr 

them  acaepted. 

The  Goverument  contends  that  on  other  gronnde  the  ju- 
riadiction  of  the  coart  is  ample ;  bat  granting^  for  the  sake 
Qf  the  argument;  that  this  is  not  the  case,  it  af^iean  fran 
the  foregoing  that  under  the  law  of  Maryland  as  it  existed 
at  the  time  of  the  cession,  the  jurisdiction  is  complete ;  that 
what  the  courts  of  the  colony  could  have  done  at  the  time 
of  the  Revolution  ^^fw  the  adminisiraium  of  jusiicty^  in  the 
way  of  giving  effect  to  acts  of  Parliament  this  court  can  do* 

Neither  the  case  of  the  United  States  vs.  Bladen,  1  O.  C. 
C,  548,  nor  the  case  of  the  United  States  vs.  Bolla,  reported 
in  2  Am.  Law  Journal,  188,  can  be  regarded  as  oooclosive 
precedents  in  the  present  case. 

In  the  Bladen  case  the  mortal  blow  was  given  in  Alexan* 
dria  (then  a  part  of  the  District  of  Columbia),  the  death 
took  place  in  St.  Mary's  county,  Maryland,  and  the  ocmrt 
was  of  opinion  that  the  offense  was  not  complete  in  the  Dis- 
trict of  Columbia ;  the  act  of  Congress  relating  to  the  ces- 
sion provided  that  in  the  part  of  the  District  of  Columbia 
ceded  by  the  State  of  Virginia,  the  laws  of  that  State  ^ 
in  force  at  the  time  should  continue  in  force  until  altered 
or  repealed  by  Congress ;  so  far  as  the  trial  was  eoncemed, 
therefore,  the  law  of  Virginia  was  the  law  of  the  caee,  and 
it  does  not  appear  that  the  statute  of  2  and  8  Edw.  VI,  ch. 
24,  or  2  Geo.  II,  ch.  21,  was  in  force  in  that  State.  Com. 
vs.  Linton,  2  Va.  Cases,  205.  The  Bladen  case,  therefore, 
is  of  no  authority  in  determining  the  law  of  Maryland,  by 
which  the  point  now  under  consideration  must  be  determined. 

There  is  no  official  report  of  the  RoUa  case  \  the  account 
in  the  Law  Journal  is  but  a  memorandum  prepared  pnobably 
by  the  counsel  for  the  prisoner.  It  gives  what  can  be  eon- 
sidered  at  most  but  the  ruling  upon  the*  points  raised  oi  m 
inferior  court,  and  whatever  may  be  our  respect  for  Judge 
Crawford,  it  cannot  be  maintained  that  his  dictum  in  the 
.case  must  be  regarded  as  conclusive  authority.  Judioel 
opinions  are  entitled  to  no  more  weight  than  the  foiiee  of 
their  reasoning  and  the  legal  learning  displayed  in  support 
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of  them.  The  decision  in  the  BoUa  case  is  utterly  destitute 
of  either,  and  in  the  Bladen  case  there  is  none  of  the  one 
and  little  of  the  other  to  recommend  it. 

But  a  broader  view  may  be  taken  of  the  question.  In 
early  times  the  jury  were  in  fact  the  witnesses  ;  in  the  case 
of  a  crime  secretly  committed,  where  there  were  no  wit- 
nesses, there  could  be  no  jury  trial.  Profatt  on  Jury  Trial, 
sees.  20,  29.  Gradually  they  were  allowed  to  hear  evidence 
and  use  their  own  knowledge  in  connection  with  it,  and  in 
the  beginning  of  the  Tudor  period  in  English  history  (1482) 
the  same  author  says  the  jury  in  its  present  form  may  be  con- 
sidered as  having  been  established. 

Bishop,  Crim.  Law,  sees.  113,  114, 115,  and  notes,  learn- 
edly discusses  whether  at  common  law  the  homicide  is  com- 
mitted in  the  locality  where  the.blow  is  given,  or  in  that  in 
which  the  death  tpok  place,  or  partly  in  one  or  partly  in  the 
other,  and  he  arrives  at  the  conclusion  ^*  that  the  infliction 
of  the  mortal  blow  constitutes  the  crime  in  felonious  homi- 
cide, yet  until  death  the  mortality  of  the  wound  cannot  be 
established  in  evidence.  •  •  •  •  •  True  the  United 
States  courts  have  held  that  if  a  blow  be  given  on  the  high 
seas,  and  death  follows  on  land,  this  is  not  a  homicide  fully 
committed  on  the  high  seas.  (See  U.  S.  vs.  McGill,  4  Dall., 
426  ;  U.  S.  vs.  Bladen,  1  Cr.  C.  C,  548.)  But  this  holding 
is  mainly  in  consequence  of  the  early  cases  not  having  ieen 
well  argued,  and  is  a  remnant  of  the  old  doctriney  which  neces- 
sarily prevailed  when  the  petit  jurors  were  also  the  wit- 
nesses. In  addition  to  the  American  cases  cited  by  Bishop 
in  section  118,  may  be  added  the  recent  case  of  Green  i;^.  The 
State,  decided  in  the  December  term,  1880,  of  the  Supreme 
Court  of  Alabama,  in  which  it  was  held  that  "  the  crime  of 
murder  consists  in  the  infliction  of  the  fatal  wound,  coupled 
with  the  requisite  conteuiporaneous  intent  or  design  which 
renders  it  felonious  ;  the  subsequent  death  of  the  injured 
party  is  a  result  or  sequence  rather  than  a  constituent  ele- 
mental part  of  the  crime."  This,  so  far  as  the  question  of 
jurisdiction  was  concerned,  was  held  to  be  a  correct  prin- 
ciple.   In  this  case  the  shooting  took  place  in  Alabama,  but 
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the  death  occurred  within  a  year  and  a  day  iu  the  State  of 
Georgia.  It  is  true  that  there  was  a  statute  covering  the 
oftence,  which  the  court  held  to  be  valid,  but  the  ruling  was 
irrespective  of  it.  Law-Central,  No.  2,  p.  90.  And  also  in 
State  vs,  Gessert,  21  Minn.,  369,  in  which  a  blow  in  the 
State  followed  by  death  in  another  State  was  held  to  be 
murder  in  the  county  where  the  blow  was  given. 

Upon  the  question  of  the  jurisdiction  to  try  the  defendant 
under  the  count  in  the  indictment  alleging  the  mortal  blow 
in  the  District  of  Columbia,  the  death  in  Monmouth  county, 
New  Jersey,  and  that  the  corpse  was  brought  back  to  the 
District  in  which  the  mortal  blow  was  struck : 

Finch's  "Fourth  Booke  of  Law,"  p.  411,  after  stating  that 
an  "  enditement  "  that  "  one  stroke  I.  S.  in  one  county  of 
which  he  died  in  another  is  no  good  enditement,"  proceeds 
"  and,  therefore,  before  the  statute  of  2  and  3  E.  VI.  (which 
altereth  the  law  in  the  case)  they  were  wont  to  carry  the 
corpse  into  the  countie  where  the  stroke  was." 

And  Hale,  p.  426,  says  :  "  If  the  party  died  in  another 
county,  the  body  was  removed  into  the  county  where  the 
stroke  was  given  for  the  coroner  to  take  an  inquest  super 
visum  corporjis,  &c." 

Hawkins,  page  94,  sec.  13,  says  : 

"  But  it  hath  been  holden  by  others  that  if  the  corpse 
were  carried  into  the  county  where  the  stroke  was  given,  the 
whole  might  be  inquired  of  by  a  jury  of  the  same  county." 

East,  page  361,  says,  that  where  the  stroke  and  death 
were  in  difierent  counties,  it  was  doubtful  at  common  law, 
whether  the  offender  could  be  indicted  at  all,  "  though  the 
more  common  opinion  was  that  he  might  be  indicted,  where 
the  stroke  was  given,  for  that  alone  is  the  act  of  the  party, 
and  the  death  is  but  a  consequence,  and  might  be  found 
though  in  another  county,  and  the  body  was  removed  into  the 
county  where  the  stroke  was  given.'*^ 

A  note  to  the  above  in  the  Philadelphia  edition  of  1806, 
says  that  the  statement  of  East,  as  to  the  common  opinion 
respecting  the  trial  in  the  county  where  the  blow  was  struck, 
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&c.,  and  the  body  being  brought  back,  is  contrary  to  the 
sense  of  the  legislature  as  expressed  in  the  statute  of  2  and 
3  Edw.  VI,  ch.  24,  which  declares  that  "in  such  case  it  hath 
not  been  found  that  by  the  laws  or  customs  of  this  realm 
that  any  indictment  thereof  can  be  taken  in  either  of  said 
two  counties."  It  does  not  seem,  however,  that  the  act 
refers  to  or  includes  a  case  in  which  the  body  was  brought 
back,  it  simply  deals  generally  with  the  case  of  a  blow  in 
one  county  and  the  death  in  another,  in  most  of  which  it 
was  doubtless  not  feasible  to  bring  the  body  back,  and  such 
construction  it  should  receive  when  relipd  upon  as  abolishing 
a  common  law  proceeding,  which,  according  to  Finch,  clearly 
obtained. 

In  the  note  to  the  sections  of  Bishop,  above  referred  to, 
he  quotes  Starkie  (1  Grim.  PL,  2d  ed.,  3,  and  note),  upon 
the  question  of  bringing  the  body  back,  as  follows  : 

"  And  the  diflSlculty  was  frequently  avoided  by  carrying 
the  dead  body  back  into  the  county  where  the  blow  was 
struck^  and  there  a  jury  might  inquire  both  of  the  stroke 
and  death."  And  he  adds,  "  Where  witnesses  to  the  stroke 
who  were  to  be  the  jurors  might  identify  the  body  and  thus 
learn  of  their  own  knowledge  that  the  man  was  dead ; " 
and  Bishop  further  says,  "  I  have  never  seen  it  disputed, 
while  it  is  often  asserted,  that  whatever  might  be  the  legal 
rule  in  the  absence  of  the  dead  body,  if  the  body  were 
brought  back  to  the  county  where  the  blow  was  given,  there 
might,  before  the  statute  of  2  and  3  Edw.  VI,  be  an  indict- 
ment in  such  county." 

This  statute,  even  if  the  common  law  had  been  as  stated 
in  it,  which  is  doubtful,  did  not,  as  we  have  seen,  apply  to  a 
<case  where  the  body  was  brought  back. 

Under  the  counts  in  the  indictment,  alleging  the  mortal 
Mow  in  one  judicial  district  and  the  death  in  another  : 

Section  731  Revised  Statutes  of  the  United  States,  edition 
of  1875,  reads  as  follows  : 

"  When  any  offence  against  the  United  States  is  begun 
in  one  judicial  district  and  completed  in  another,  it  shall  be 
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deemed  to  have  been  committed  in  either,  and  may  be  dealt 
with,  inquired  of,  tried,  determined  and  punished  in  either 
district  in  the  same  manner  as  if  it  had  been  actually  and 
wholly  committed  therein." 

Was  it  the  intention  of  Congress  that  the  District  of 
.Columbia  should  be  considered  a  judicial  district  in  the 
jsense  in  which  the  term  is  used  in  this  section. 
'     Sections  760,  761  and  762  of  theEevised  Statutes  relating 

{to  the  District  of  Columbia  demonstrate  this  beyond  question. 
}  '*  Sec.  760.  The  Supreme  Court  sfuill  possess  the  same 
.'powers  and  exercise  the' same  jurisdiction  as  the  circuit  courts  of 
/the  United  States. 

^^  Sec.  761.  The  justices  of  the  Supreme  Court  shall  seve- 
rally possess  the  poxoers  and  exercise  the  jurisdiction  possessed 
and  exercised  by  the  judges  of  circuit  courts. 

'^  Sec.  762.  Any  one  of  the  justices  may  hold  a  special 
term  with  the  same  powers  and  jurisdiction  possessed  and  exer- 
cised by  district  courts  of  the  United  States." 

The  word  "  circuit,"  used  in  section  731  in  place  of 
"  district,"  in  the  revision  of  1878,  is  an  evident  error  ;  no 
amendment  of  the  section  as  it  appeared  in  the  first  revision 
had  been  made,  and  the  commission  had  no  authority  to 
change  the  word  ;  the  second  revision  is  not  conclusive  and 
the  section  must  stand  as  in  the  edition  of  1876.  See  act 
of  March  2, 1877,  ch.  82,  as  amended  by  the  act  of  March  9, 
1878,  ch.  26,  providing  for  appointment  of  commissioner  to 
prepare  new  edition,  &c.    19  Stats.,  268  ;  20,  27. 

In  regard  to  the  testimony  of  Mrs.  Dunmire  : 

While  a  wife  may  not  testify  as  to  what  was  communi- 
cated to  her  by  her  husband  she  is  not  prevented  from  tes- 
tifying as  to  facts  learned  by  her  own  observation  and  open 
to  observation  of  other  parties,  although  they  concern  her 
husband.  Greenleaf,  Vol.  1,  sec.  254,  in  laying  down  the 
general  rule,  says  :  "  She  may  be  permitted  to  testify  iofmcft 
which  came  to  her  knowledge  by  means  equally  accesMle  to  wrty 
person  not  standing  in  that  relation.^^ 

The  cases  of  Anderson  vs.  Eennaird^ &  East ,  1S8  ;  B#w 
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idge  vs.  Winder,  1  Car.  &  P.,  869  ;  Coffim  «l  Jomb,  15 
Pick.,  446,  and  Williams  v.  Baldwin,  8  Vt.,  sustain  thi« 
doctrine.  Mrs.  Dunmire  was  not  offered  to  prove  a  oonfi* 
dential  commanication  of  Guiteaa  to  her  while  has  wife. 
She  was  simply  giving  her  opinion  founded  on  her  own 
observation  of  him.  Her  testimony  is  purely  negative,  u  e., 
that  she  never  observed  anything  indicating  insanity.  It 
seems  impossible  to  regard  this  as  a  disclosare  of  confiden- 
tial communications. 

Walter  D.  Davidgb,  special  attorney  for  the  United 
States,  from  whose  argument  on  the  question  of  jurisdiction 
we  extract  the  following  : 

This  indictment  is  under  the  act  of  Congress  of  80th 
of  April,  1790,  commonly  known  as  the  crimes  act. 

The  objection  to  the  jurisdiction  of  this  court  involves,  in 
my  humble  judgment,  two  patent  fallacies ;  first,  that  the 
plain  and  obvious  meaning  of  the  words  of  a  statute  of  the 
United  States  is  to  be  controlled  by  the  common  law  ;  and, 
secondly,  that  there  is  any  such  doctrine  known  to  the  com- 
mon law  as  that  the  place  of  death  is  a  constituent  element 
in  the  crime  of  murder. 

The  counsel  for  the  defendant  is  certainly  right  when  he 
says  that  there  can  be  no  crime  against  the  Federal  Gov- 
ernment, save  where  it  is  created  by  statute,  and  he  might 
have  added,  for  the  simple  reason  that  the  Federal  Govern- 
ment had  no  antecedent  law  whereby  crime  was  to  exist, 
and  having  no  antecedent  law,  of  course  it  had  not  any  com- 
mon law. 

Among  the  provisions  of  the  crimes  act,  which  undoubt- 
edly was  intended  to  embrace  the  whole  area  of  crime  against 
the  Government,  is  the  following : 

-  ."Sec.  8.  And  be  it  enacted,  ^c.  That  if  any  person 
or  persons  shall  within  any  fort,  arsenal,  dock-yard,  maga 
zinfe,  or  in  any  other  place  or  district  of  country,  under  the 
sole  and  exclusive  jurisdiction  of  the  United  States,  commit 
the  crime  of  wilful  murder,  such  person  or  persons  on  bein^ 
thereof  convicted^  sb^U'sufier  death."     (1  Stat,  118.) 
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That  statute  was  passed  eleven  years  before  the  acquisi- 
tion of  the  District  of  Colombia,  and  was  in  anticipation  of 
the  acquisition,  as  well  of  the  District  of  Columbia,  as  of 
other  needful  places,  all  of  which  places  when  from  time  to 
time  ceded,  came  under  the  operation  of  the  act. 

This  is  a  very  plain  statute.  It  says,  so  plainly  that  he 
who  runs  may  read,  that  if  any  person  shall,  within  any 
place  subject  to  the  exclusive  jurisdiction  of  the  Federal 
Government,  commit  the  crime  of  murder,  such  person 
should  suffer  death. 

What  is  meant  by  committing  the  crime  of  murder?  The 
great  fundamental  rule  to  be  applied  to  the  construction  of 
this  and  all  other  statutes,  is  that  the  words  of  the  legisla- 
ture are  to  be  taken  in  their  plain  and  ordinary  and  popular 
sense. 

It  is  charged  in  the  indictment,  and  found  by  the  jury^ 
that  the  defendant  struck  the  mortal  blow  here,  wherever 
the  victim  died.  Does  anybody  deny  that  the  offense  in- 
tended to  be  punished  by  the  above  law  is  the  act?  It  is 
the  commission — the  law  says,  in  plain  terms,  that  if  any 
person  in  said  district  shall  commit.  Let  me  call  attention 
to  the  places  in  relation  to  which  the  legislature  was  enact- 
ing this  law.  They  were  not  places  where  communities  were 
expected  to  congregate.  The  largest  of  all  these  embraced 
in  the  law  is  the  District  of  Columbia.  A  dock-yard  does 
not  afford  accomodations  for  people  who  are  stricken  by 
mortal  blows.  Neither  does  an  arsenal,  nor  a  post-office, 
nor  a  custom-house,  nor  a  court-house.  And  yet  if  I  am 
wrong,  in  respect  of  what  Congress  meant  by  the  use  of 
this  word  commit,  the  legislature  intended  that  a  President 
of  the  United  States  could  be  struck  mortally  in  any  one  of 
the  places  mentioned,  and  it  would  not  be  murder  unless  he 
died  within  such  places.  ^ 

We  have  heard  of  the  statute  of  2d  and  3d  Edward  yi, 
whereby,  when  the  mortal  stroke  was  in  one  county  of  Eiig- 
land  and  death  in  another,  the  jury  of  the  county  where  the 
victim  died  could  try  the  offense  ;  and  also  of  2d  Geo.  11^ 
providing  for  cases  where  either  the  stroke  or  death  hap- 
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pened  within  that  part  of  Great  Britain  called  England. 
But  the  difficulty  in  the  United  States  is  that  legislation 
could  not  in  raany  cases  provide  a  remedy.  The  sixth  amend- 
ment to  the  Constitution  provides — 

"  In  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  to  a  speedy  trial  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  commiitedJ*^ 

Well,  if  murder  cannot  be  committed  unless  the  victim 
dies  within  the  judicial  district  where  the  mortal  blow  is 
struck,  it  is  absolutely  impossible  for  Congress  to  apply  a 
remedy  in  any  case  where  the  blow  is  struck  in  one  juris- 
diction ^nd  the  victim  dies  in  another.  For  by  the  organic 
law  the  party  charged  is  entitled  to  a  trial  in  the  State  or 
district  where  the  crime  is  committed. 

Do  you  believe  that  the.  legislature  intended  to  perpetrate 
the  huge  farce  of  undertaking  to  punish  crimes  committed 
in  these  places  by  a  provision  that  would  be  brutem  fulmen 
if  the  party  left  that  place  and  passed  into  the  jurisdiction 
of  a  State  ?  Or  do  you  believe  that  in  cases  where  the  party 
stricken  passed  from  the  place  under  the  exclusive  jurisdic- 
tion of  the  Federal  Government,  and  died,  it  was  intended 
that  the  crime  committed  should  not  be  that  of  murder? 

But  it  is  said  that  the  common  law  imposes  upon  this  law 
the  condition  provided  the  party  struck  shall  die  within  the 
county. 

My  answer  is,  what  has  the  Congress  of  the  United  States 
to  do  with  the  common  law  ?  I  concede  that  in  this  sec- 
tion of  the  crimes  act,  the  words  "the  crime  of  murder" 
being  used  we  all  turn  to  the  jurispinidence  of  the  mother  j 

country  to  find  out  the  meaning  of  those  words.  But  I  am 
at  an  utter  loss  to  conceive  how,  when  the  Congress  of  the 
United  States  has  passed  a  law,  the  plain  meaning  of  that 
law  can  be  controlled  or  overridden  by  considerations  which 
belong  to  the  territorial  division  of  the  mother  country,  or 
the  machinery  by  which  the  crime  of  murder  was  punished 
there,  or  the  incidents  to  or  consequences  of  such  crime 
there,  or  the  policy  of  that  .country,  or  indeed  anything  else 
but  the  meaning  of  the  word  murder.    For  that  I  admit  we 
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turn  to  the  law  of  England  as  understood  when  the  act  was 
passed  ;  but  what  part  of  that  law  ?  If  a  technical  term  is 
used  in  an  act  of  Congress,  that  of  murder  as  here,  for  in- 
stance, are  we  to  turn  for  guidance  to  what  the  judicial  and 
legal  mind  of  the  mother  country  recognized  and  reprobated 
as  murder,  or  are  we  to  be  remitted  to  the  twilight  and  bar- 
barism of  the  common  law  ? 

There  is  no  writer  upon  English  law  who  defines  the  crime 
of  murder  as  involving,  as  a  constituent  element,  the  death 
of  the  victim  in  the  jurisdiction  where  the  blow  was  struck. 

The  whole  difficulty  lay  in  the  circumscribed  powera  of  an 
English  grand  jury,  which  did  not  allow  that  body,  where 
death  took  place  beyond  the  county,  to  find  the  fact  of  death, 
which  fact  you  will  observe,  but  not  the  place  where  it  hap- 
pened, was  an  inherent  essential  element  in  the  crime  of  mur- 
der. 4th  Blk.  Com.,  195  ;  Coke  P.  C,  47  ;  Hale  P.  C,  425, 
426  ;  Hawkins  P.  C,  92  ;  East.  Crown  Law,  214,  §  2  ;  King 
vs,  Hargrave,  5  C.  4;  P.,  510 ;  Grosvener  vs.  Inhabitants  of 
Lath,  12  East,  344.  These  authorities  abundantly  show 
that  according  to  the  definitions  of  murder  nowhere  is  the 
place  of  death  an  element  of  the  case. 

In  the  Constitution  of  our  country  it  is  a  very  common 
thing  to  use  terms  which  require  definition  or  explanation 
by  reference  to  English  jurisprudence.  Thus  the  Constitu- 
tion speaks  of  a  bankrupt  system.  It  speaks  also  of  mari- 
time and  admiralty  jurisdiction.  What  is  the  meaning  of 
these  terms?  How  far  back  are  we  to  go  to  get  a  meaning? 
If,  in  respect  of  bankruptcy,  we  went  back  to  the  twilight 
we  would  not  get  any  meaning  at  all,  for  there  was  no  bank- 
ruptcy system.  The  whole  system  in  England  is  statutory, 
I  so  far  as  I  know.    So,  if,  in  respect  of  admiralty  or  mari- 

\  time  jurisdiction,  we  went  back  to  the  beginning,  we  would 

inevitably  strike  upon  the  rock  of  barbarism.  What,  there- 
fore, is  the  correct  rule  when  either  the  Constitution  or  a 
statute  uses  a  technical  term?  Surely,  it  is  the  accepted 
and  recognized  meaning  of  that  word  at  the  time  of  such 
use,  whether  such  meaning  be  th^  result  of  the  original  prin- 
ciples of  the  common  law  or  of  statutory  enactments,  and 
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the  ^e  of  reference  is  even  then  not  a  very  stnngent  one. 
Reference  is  not  made  to  a  rule  to  control  and  override  the 
legislative  intent,  but  only  to  something  which  may  af- 
ford light  in  the  ascertainment  of  such  intent.  If,  without 
such  reference,  the  intent  is  clear,  then  the  courts  must  exe- 
cute the  intent,  although  varying  from,  or,  even  in  direct 
conflict  with,  any  principle  or  rule  of  English  jurisprudence, 
See  Waring  vs.  Clark,  5  How.,  441,  456,  457,  458. 

Now,  let  us  suppose  a  place  under  the  exclusive  jurisdiction 
of  the  Federal  Government,  and  a  party  mortally  stricken 
in  such  place,  and  then  taken  for  health,  or  what  not,  into 
a  judicial  district  beyond  that  in  which  the  place  is  situated, 
then  you  have  not  only  the  evil  that  is  presented  here  of  a 
failure  of  justice,  but  you  have  such  failure  incurable  under 
the  Constitution  of  your  country,  if  "  committed  "  means 
what  it  is  contended  on  the  other  side  to  mean.  It  would 
not  be  competent  even  for  Congress  to  aiibrd  any  remedy 
whatever.  But  to  the  end  of  time,  or  until  an  amendment 
of  the  Constitution,  the  crime  of  murder  is  to  stalk  unpun- 
ished, simply  because  whilst  the  evil  energy  of  the  criminal 
was  exerted  to  its  utmost  in  one  judicial  district  of  the 
United  States  the  death  of  the  pai*ty  stricken  ensued  in  an- 
other judicial  district. 

The  thing  punished,  then,  by  the  law  is  the  act — where 
a  person  "  commits."  There  is  no  room  for  doubt.  The  un- 
derlying fallacy  in  respect  of  this  whole  subject  of  jurisdic- 
tion consists  simply  in  not  discriminating  between  the 
crime  and  the  processes  whereby  in  ancient  times  the  crime 
was  punished. 

If  you  will  refer  to  4th  Blackstone  Commentaries,  195, 4;c., 
it  will  be  found  that  the  writer  there  treats  at  large  of  the 
crime  of  murder,  but  does  not  allude,  however  remotely,  to 
the  death  of  the  stricken  man  beyond  the  county  or  the 
realm.  It  is  afterwards,  and  when  treating  of  the  processes 
whereby  the  crime  was  punished,  that  he  points  out  the  lim- 
ited powers  of  an  English  jury  and  the  remedies  applied  by 
Parliament  in  the  acts  of  2  and  8  Edward  YI.  and  2 
George  n. 
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The  same  may  be  said  of  the  arranojement  adopted  by 
that  accurate  writer,  Mr.  East.  He  rlefines  mnrdcr.  Vol.  1, 
at  section  112,  and  devotes  many  pages  to  the  consideration 
of  the  crime.  Subsequentty,  commencing  at  section  126» 
Vol.  1,  he  examines  the  processes  of  punishment ;  or  in  his 
own  language,  "where  this  offense  may  be  examined  into 
and  tried  ";  and  then,  for  the  first  time,  explains  the  insuf- 
ficiency of  the  power  of  a  grand  jury,  in  consequence  of  its 
inquiry  being  confined  to  the  county,  and  the  remedy  enacted 
to  supply  such  insuflSciency. 

I  ought  to  state  in  this  connection  that,  although  where 
the  victim  died  beyond  the  county  of  the  stroke,  the  often- 
der  could  not,  at  common  law,  be  punished  by  indictment, 
it  is  a  great  mistake  to  suppose  that  there  was  no  other 
punishment  for  the  offense.  At  that  time  in  England  there 
was  a  proceeding  very  common,  that  of  appeal  of  murder,  in 
which  the  wife,  or  near  relative  of  the  deceased  party,  could 
recover  both  compensation  for  the  loss  sustained,  and  at  the 
same  time  a  judgment  as  severe  as  if  the  offender  had  been 
indicted.  That  proceeding,  involving  both  the  vindication 
of  private  right  and  public  justice,  could  be  instituted  in  the 
county  where  the  mortal  blow  was  struck,  although  death 
ensued  in  another  county. 

East  says  : 

^*  At  common  law  the  appellant  had  his  election  to  bring 
his  appeal  in  either  county,  in  which  case  it  was  triable  by 
a  jury  returned  from  each.     Crown  Law,  sec.  128. 

Thus,  it  is  not  true  that  when  the  deceased  died  in  the 
county  where  stricken,  murder  ceased  to  be  murder  if  he  died 
in  another  county  ;  on  the  contrarj^  it  was  murder  every- 
where. 

On  this  subject  of  an  appeal  of  murder  I  respectfully  refer 
the  court  to  4  Bl.  Com.,  312-316  ;  and  the  appeal  of  murder 
case  in  Maryland  of  Soaper  vs,  Negro  Toifci,  1  H  &  Mc  H.,  P. 

Could  there  be  a  stronscer  illustration — that  the  defect  of 
the  common  law  consisted  in  the  incapacity  of  the  grand  jury 
to  inquire  of  the  fact  of  death  where  it  happened  out  of 
the  county,  and  not  in  the  monstrous  notion  that  there  was 
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no  crime  where  death  so  happened — ^than  in  the  passage 
cited  from  East. 

But  this  is  not  all.  Where  the  body  of  the  deceased  was 
carried  back  into  the  county  where  the  blow  was  struck,  the 
grand  jury  had  full  power  to  inquire  and  find  the  indictment. 
Why?  The  only  reason  why  the  indictment  could  not  be 
found  where  the  deceased  died  in  another  county,  or  died 
abroad,  was  that  the  vision  of  the  grand  jury  was  not  by  the 
English  law  allowed  to  penetrate  beyond  the  limits  of  the 
county.  They  could  not,  therefore,  inquire  whether  the  de- 
ceased was  dead  or  not,  and  death  was  a  postulate  of  the 
crime  of  murder,  not  death  in  a  particular  place,  but  death ; 
and  inasmuch  as  death  happened  out  of  the  county  the  grand 
jury,  strange  and  as  absurd  as  it  may  appear  at  the  present 
day,  could  not  inquire  and  ascertain  that  fact.  But  suppose 
the  dead  body  was  taken  back  into  the  county  where  the 
blow  was  inflicted.  The  fact  of  death  was  then  a  fact  within 
the  county  unmistakably  shown  by  the  body.  The  man  who 
was  quick  before  was  in  the  county  dead  ;  hence  the  grand 
jury  had  full  power  to  inquire,  and  that  too  in  the  most 
ancient  period  of  the  common  law.  (Finch  "  Fourthe  Book 
of  Law,"  411 ;  Hale's  P.  C,  426  ;  Huwkias'  P.  C,  92,  s.  13  ; 
1  East's  Crown  Law,  s.  128.) 

But,  says  the  learned  gentleman  who  opened  this  argument 
for  the  defense,  "There  wat»  no  coroner's  inquest  in  this 
case."  I  never  knew  that  a  ..iijor's  inquest  was  necessary 
to  calliTitn  nLLion  tlie  puA\."  pf  a  i^rand  jury.  Besides,  I 
am  now  discussing  the  meiinih^  l  v.  the  term  nmrder  as  used 
in  the  Eiii^lish  common  law  ;  and  it  ^  demonstrable  that  so 
far  from  the  crime  not  being  coniniittod  wht'n  the  deceased 
died  beyond  the  county  where  the  blow  \xas  si  i  nek,  it  was  as 
completely  committed  as  if  the  deceased  'lad  died  in  that 
county  ;  and  in  the  most  ancient  days  ot  the  comupou  law 
the  carrying  of  the  body  to  such  county  enabled  a  grand  jury 
to  find  an  indictment. 

A  very  interesting  case  on  this  subject  is  the  .  ,se  of  the 
King  vs.  Burdette,  4  B.  &  Aid.,  436,  where  Chief  Justice 
Abbott  very  fully  treated  of  this  subject  of  the  cucum- 
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scribed  power  of  a  jury  to  inquire  beyond  the  county  either 
in  criminal  or  civil  cases. 

In  further  illustration  of  the  proposition  that  the  crime 
of  murder  was  at  common  law  complete  where  death  en- 
sued, wherever  it  ensued,  you  will  see  that  neither  of  the 
statutes  of  2d  and  3d  Edw.  YI,  and  2d  Geo.  n  created  a 
new  felony,  but  merely  provided  a  mode  of  punishment  for 
a  crime  already  existing. 

As  stated  by  East  (1  Crown  Law,  sec.  180),  "The  statute 
of  2d  and  8d  Edward  VI  created  no  felony,  but  merely  re- 
moved the  difficulty  which  was  supposed  to  exist  in  the  trial 
of  murder  where  the  stroke  was  in  one  county  and  the  death 
in  another."  So  with  respect  to  the  statute  of  2d  GFeo.  II, 
it  created  no  new  felony,  but  simply  enlarged  the  proceed- 
ing of  punishment  by  indictment  of  offenses  which  upon 
the  face  of  the  statute  itself  are  declared  to  be  murders. 

In  concluding  on  this  question  of  jurisdiction,  if  this 
court  should  not  concur  with  the  views  here  presented,  I  sub- 
mit that  the  jurisdiction  can  be  maintained  upon  the  gromid 
so  ably  and  elaborately  discussed  by  Judge  Cox  in  his  opin- 
ion ;  that  is,  that  the  statute  of  2d  Geo.  11,  was  part  and 
parcel  of  the  laws  of  the  Stirte  of  Maryland,  which  were 
adopted  and  applied  by  Congress  to  the  District  of  Colum- 
bia by  the  act  of  the  27th  of  February,  1801.  It  is  not 
possible  for  me  to  add  anything  to  the  learning,  research, 
and  reasoning  of  that  opinion,  and  it  is  not  surprising  that 
the  learned  counsel  for  the  dc/ense  has  not  even  acteciptiHl 
to  controvert  the  views  expressed  and  enforced  by  the 
learned  judge.* 

Mr.  Justice  Jam'ss  delivered  the  opinion  of  the  court : 

The  defendant,  Charles  J.  Guiteau,  was  indicted,  tried^ 
convicted  anrl  sentenced  at  a  criminal  term  of  the  Supreme 
Court  of  tb  3  District  of  Columbia,  for  the  murder  of  James 
A.  GarfieM,  and  has  now  brought  his  case  into  the  general 
term  for  review  upon  certain  questions  of  law. 

—^^^BM^^MMWWW J II I   !■   I   I   ■JLJ_I      WJ^M     I   I      ■ ^ " — '^— — 

^See  the  opinion  of  Mr.  Justice  Cox  in  the  appendix. 
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It  i^pears  by  the  record  that  the  defendant  shot  the  de- 
ceased on  the  2d  day  of  July,  A.  D.  1881,  with  a  pistol,  in 
the  station  of  the  Baltimore  and  Potomac  railroad,  in  the  city 
and  oounty  of  Washington,  in  the  District  of  Columbia,  and 
that  the  deceased  afterwards,  on  the  19th  day  of  September^ 
A.  D.  1881,  died  at  Elberon^  in  the  county  of  Monmouth,  in 
the  State  of  New  Jersey,  of  the  mortal  wound  caused  by 
that  shooting ;  that  the  dead  body  of  the  deceased  was 
afterwards  brought  from  New  Jersey  into  this  city  a¥^ 
county,  and  that  no  inquest  thereon  was  held  by  the  coroner^ 
or  other  officer  in  the  District  of  Columbia.  These  facts 
are  undisputed. 

This  indictment  is  founded  on  section  5839  of  the  Rerised 
Statutes  of  the  United  States,  which  provides  that — 
,  "  Every  person  who  commits  murder  within  any  fort, 
ftrsenal,  dock-yard,  magazine  or  in  any  other  place,  or  dis- 
trict of  country  under   the  exclusiva  inrisdictioa  of  the^ 
United  States    •     *     •     shall  suffer  death." 

As  the  argument  on  the  part  of  the  defendant  questioned 
the  application  of  this  general  statute  to  the  District  of 
Columbia,  and  as  this  question  has  not  hitherto  been  form- 
ally presented  on  appeal,  we  propose  now  to  re-examine  it, 
notwithstanding  indictments  under  this  statute  have  always 
been  sustained  in  the  criminal  court  and  sentence  been 
affirmed  here. 

That  part  of  section  5389  which  has  been  cited  was  drawn,  in 
the  revision  of  the  statutes,  from  the  act  of  April  80, 1790,< 
known  as  the  first  crimes  act,  which  was  passed  in  the  second 
session  of  the  first  Congress^  when  the  legislature  was  occu- 
pied in  measures  for  putting  the  new  government  in  opera- 
tion.   The  third  section  of  that  act  provided — 

"  That  if  any  person  or  persons  shall,  within  any  fort, 
arsenal,  dock-yard,  magazine,  or  in  any  other  place  or  dis- 
trict of  country,  under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  commit  the  crime  of  wilful  murder,  such 
person  or  persons,  on  being  thereof  convicted^  shall  suffer 
death." 

The  Constitution  of  the  United  States  had  provided  that-^ 
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"  The  Congress  shall  have  power  ♦  •  •  to  exercise 
exclasive  legislation  in  aU  cases  whatsoever,  over  sach  dis- 
trict (not  exceeding  ten  miles  square)  as  may  by  cession  of 
particular  States,  and  the  acceptance  of  Congress  become 
the  seat  of  the,  jgl^overnment  of  the  United  States,  and  to 
exercise  like  authority  over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  State  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines,  arsenals,  dock-yards, 
and  other  needful  buildings."    Art.  I,  section  8. 

It  will  be  observed  that,  in  designating  the  places  in 
which  the  commission  of  murder  should  be  deemed  a  crime 
against  the  United  States,  the  legislature  employed  substan- 
tially, and  to  some  extent,  precisely  the  language  found  in 
that  clause  of  the  Constitution  which  conferred  upon  it  the 
power  to  exercise  exclusive  legislation  over  certain  places. 
It  was  the  duty  of  the  legislature  to  provide  at  some  time 
for  the  cases  thus  committed  to  its  power  by  the  Constitu- ' 
tion,  and  it  is  to  be  gathered  from  this  sinxilarity  of  the 
language  of  the  statutes  and  of  the  clause  of  \the  Constitu- 
tion referred  to,  that  the  legislature  intended  to  perfom 
that  duty  at  once,  in  organizing  the  machinery  of  the  new 
government.     Considered  from  this  point  of  view  the  terms 
of  the  law  indicate  an  intention  to  provide,  so  far  as  the 
crime  of  murder  was  concerned,  not  only  for  the  forts,  arse- 
nals, magazines,  and  dock-yards  mentioned  in  the  Constitu- 
tion, but  for  the  particular  district  described  in  the  same 
clause  of  that  instrument.    The  designation  of  place  was  as 
strictly  applicable  to  the  district,  as  to  the  forts  and  maga- 
zines there  mentioned.     And  if  it  be  objected  that  the  new 
government  possessed  at  that  time  no  district  of  country 
which  had  become  its  seat,  the  answer  is,  that  neither  had 
it  at  that  time  the  dock-yards  and  magazines  for  which  the 
statute  provided  protection  against  this  crime.     Every  part 
of  that  section  related  to  places  yet  to  be  acquired.     There- 
fore, if  its  terms  aptly  described  the  ''  district  of  country" 
which  has  since  been  acquired  as  the  seat  of  the  Government 
of  the  United  States,  they  must  be  held  to  apply  to  that  dis- 
trict quite  as  certainly,  and  by  the  same  rule  of  construction^ 
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by  which  they  are  applied  to  forts  and  dock-yairdfl  which  were 
not  then  in  existence,  but  have  been  acquired  since  the  pas- 
sage of  that  act.  We  are  not  even  embarrassed,  under  this 
theory  of  construction,  by  a  suggestion  that  Congress  must 
be  supposed,  in  that  case,  to  be  legislating  about  a  matter 
which  then  floated  in  uncertainty  ;  for  this  very  district  of 
•country,  subject  to  ascertainment  by  certain  measures  to  be 
taken  on  the  part  of  the  United  States,  was  accepted,  for  i 
the  purpose  of  a  seat  of  government,  bv  the  act  of  July  16,  f  V' 
1790,  passed  at  the  same  session  with  the  crimes  act,  and 
only  eleven  weeks  later,  so  that  its  acquisition  must  already 
have  been  regarded  as  substantially  an  accomplished  fact.  We 
know,  too,  that  from  the  beginning  it  had  been  for  important 
reasons,  the  anxious  purpose  of  Congress  to  remove  the  Govern- 
ment from  Philadelphia,  and  to  secure  the  new  residence  con- 
templated by  the  Constitution.  In  view  of  that  purpose,  it  was 
natural  that  Congress  should  at  once  include  this  future  dis- 
trict, when  it  came  to  provide  for  places  under  the  sole  and 
exclusive  jurisdiction  of  the  United  States.  But,  apart  from 
these  considerations^  we  know  of  no  principle  which  should 
take  out  of  a  statute  which,  by  explicit  and  unlimited 
terms,  included  any  and  every  "  district  of  country  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States,"  a 
district  which  falls  precisely  within  that  description,  though, 
like  all  the  forts,  magazines,  and  dock-yards  of  the  United 
States,  it  was  acquired  since  the  passage  of  that  act. 

If  the  third  section  of  the  act  of  1790  would  apply  at  once  > 
to  the  District  of  Columbia  when  it  came  under  the  exclu-  j 
«ive  jurisdiction  of  the  United  States,  it  was  not  put  aside; 
and  superseded  by  the  general  provision  of  the  act  of  Febru-: 
nry  27, 1801 : 

"  That  the  lawe  of  the  State  of  Maryland,^  they  now 
^cdet,  shall  be  and  continue  in  force  in  that  part  of  the  said 
District  which  was  ceded  by  that  State  to  the  United  States, 
and  by  them  aeoepted."     2  Stat.,  103.     ^ 

As:  these  two  pravisiona  were  not  regugnant,  but  oould 
4ipefate  together^,  this  geoeral  provim^n  '^  the  later  statute^ 
86 


v^  /• 


680  Unitbd  Statbb  v.  Guiteau. 

for  the  adoption  of  a  body  of  law,  both  statute  and  common^ 
and  relating  to  a  vast  diversity  of  subjects,  did  not  disturb 
the  more  particular  provision  of  the  earlier  statute  relating- 
to  a  particular  subject  in  that  District. 

We  believe,  therefore,  that  the  third  section  of  the  act  of 
1790  has  been  in  force  in  this  District  ever  since  it  came 
under  the  exclusive  jurisdiction  of  the  United  States.  Bat 
if  we  had  any  doubt  upon  that  question,  we  should  hold,, 
without  doubt,  that  it  has  been  in  force  here  since  the  2l8t 
day  of  February,  1871,  by  virtue  of  the  act  of  that  date 
establishing  a  new  form  of  government  for  this  District. 
The  thirtv-fourth  section  of  that  act,  which  is  now  embodied 
in  section  98  of  the  Revised  Statutes,  for  the  District  of 
Columbia,  provides  that : 

"  All  the  laws  of  the  United  States  which  are  not  locally 
inapplicable  shall  have  the  same  force  and  effect  within  the 
District  as  elsewhere  in  the  United  States." 

Under  the  operation  of  this  provision  other  laws  of  the 
United  States  relating  to  crimes  have  been  enforced  here ; 
ancL  if  any  law  can  come  within  the  description  of  "  not 
locally  inapplicable,"  surely  the  law  of  1790,  which  by  its 
strict  and  peculiar  terms,  is  not  only  locally  applicable,  but, 
as  we  think,  was  originally  intended  to  be  locally  applied^ 
must  do  so.  If  it  was  put  aside  in  1801,  by  the  adoption 
of  the  laws  of  Maryland,  its  operation  was  restored  in  1871, 
The  usual  rule  of  construction  as  to  repeals  is,  that  a  special 
provision,  relating  to  a  particular  case  or  locality,  is  not  super- 
seded by  a  general  provision  for  all. places  and  cases  ;  but  no 
such  problem  is  presented  here.  Both  the  act  of  1801  and 
the  act  of  1871  made  a  comprehensive  provision  for  a  whole 
body  of  laws,  which  should  be  in  force  here,  and,  to  the  ex- 
tent of  its  purview,  the  latter  provision  necessarily  super* 
sedes  the  earlier. 

We  are  of  the  opinion,  then,  that  sec.  5889  of  the  Revised 
Statutes  of  the  United  States  applies  to  murder  committed 
within  the  District  of  Columbia.  It  will  be  found  that 
upon  this  conclu'iioi)  rest  some  very  important  ooDsidera* 
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tioQs  in  determining  when  the  crime  of  mnrder  can  be%ela 
to  have  been  committed  "  within  "  this  District. 

The  next  question  is  whether  the  case  prAented  by  the* 
record  can  be  held  to  fall  within  this  act.  The  contention 
on  the  part  of  the  defendant  is  that  murder  cannot  be  held 
to  have  been  commijbted  within  the  District  of  Columbia^ 
since  the  consequent  death  happened  in  the  State  of  Ne^ 
Jersey,  and  that  therefore  the  court  had  no  jurisdiction  jjp 
try,  convict,  and  sentence  him  for  murder.  The  theory  of] 
this  contention  is,  that  murder  cannot  be  held  to  have  been 
committed  in  a  designated  place,  unless  botj^the  blow  and 
the  consequent  death  happen  there.  In  suppOTt  of  this  con- 
tention it  has  been  argued  that,  as  murder  is  a  term  of  the 
common  law,  and  describes  a  crime  known  to^he  common  law, 
we  must  have  recourse  to  that  law  in  ascertaining  not  only 
when  but  where  it  can  be  said  to  have  been  committed. 

It  is  a  settled  rule  of  construction  that  when  a  statute 
borrows  a  technical  phrase  from  the  congmon  law  the  courts 
must  resort  to  the  same  source  for  its  definition.     Whether 
the  courts  of  the  United  States  must  do  so  for  any  purpose 
beyond  this,  in  construing  and  applying  a  statute  of  the 
United  States,  on  the  ground  that  it  deals  with  the  same 
subject  which  had  been  dealt  with  by  the  common  law,  is  a 
question  which  we  shall  consider  in  the  proper  place.     Be- 
fore doing  so  we  shall  consider  what  the  conclusions  of  the 
common  law  actually  were,  and  what  limitations  they  would 
impose  if  applied  to  this  satute.    And,  first,  .was  it  a  conclu- 
sion— a  rule  of  the  common  law — ^that  murder  was  not  com- 
mitted in  a  particular  place,  for  example,  in  a  particular 
county,  if  the  death  ensued  in  another  county?    It  is  firsti 
stated  as  a  fact,  that,  in  such  a  case,  the  offender  could  not! 
be   indicted  of  murder  in   either  county,  and  then   it  is] 
claimed  that  the  reason  of  this  fact  was  that  no  complete/ 
felony  had  been  committed  in  either.    For  a  solution  of 
this  question  we  must  turn  to  the  higher  authorities  on  the 
common  law  and  to  the  facts  of  history. 

The  preamble  of  the  statute  of  2  and  8  Edw.  VI  has 
always  beecp  treated  as  one  of  the  landmarks  in  determining 
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/ctii|^  question,  and  it  is  necessary  that  we  also  should  tarn  to 
/.it.    So  much  of  it  as  relates  to  this  subject  is  in  the  follow- 
ing words  :   • 

"  Forasmuch  as  the  most  necessary  office  and  duty  of  the 
law  is  to  preserve  and  save  the  life  of  man,  and  condignly 
to  piiinish  such  persons  that  unlawfully  and  wilfully  murder^ 

«y,  and  destroy  man.  *  *  *  11.  And  where  it  often 
ppeneth  and  cometh  in  ure  in  sundry  counties  of  this 
realm  that  a  man  is  feloniously  stricken  in  one  county,  and 
after  dieth  in  another  county,  in  which  case  it  hath  not 
been  founde(U>y  the  laws  or  customs  of  this  realm  that  any 
sufficient  indictment  thereof  can  be  taken  in  any  of  the 
said  two  counties,  for  that  by  the  custom  of  this  realm  the 
jurors  of  the  county  where  such  party  died  of  such  stroke  can 
take  no  knowledge  of  the  said  stroke  being  in  a  foreign  county y 
although  the  same  two  counties  and  places  adjoin  very 
nearly  together  ;  we  the  jurors  of  the  county  where  the  stroke 
was  given  cannot  take  knowledge  of  the  death  in  another  county^ 
although  such  death  most  apparently  came  of  the  same 
stroke ;  so  that  the  King's  majesty  within  his  own  realm 
cannot,  by  any  laws  yet  made  or  known,  punish  such 
murderers  or  manquellers  for  offenses  in  this  form  commit- 
ted and  done,  *  .  *  *  for  redress  and  punishment  of 
which  offences,  and  safeguard  of  life,  be  it  enacted,  &c. 

These  words  suggest  important  observations.  The  first 
clause  of  the  preamble  indicates  that  it  was  the  intention 
of  the  legislature  to  deal  with  cases  of  "  murder,"  and  the 
second  describes  the  persons  who  are  said  to  have  escaped  as 
"  murderers."  It  was  not  a  new  offense,  but  the  old  offense 
of  *^  murder,"  which  was  to  be  provided  for,  and  this  was  to 
be  done  by  providing  a  sufficient  iudictment.  The  other 
^  observation  is  that  the  sole  reason  assigned  for  the  escape  of 
€ertain  offenders  was  that  the  jurors  of  one  county  could 
take  no  knowledge  of  a  stroke  or  a  death  in  another  county. 
It  is  not  intimated  that  the  felony  was  divided^  and  there- 
foce  incomplete  in  either  county ;  while  it  is  affirmatively 
atai^ed  that  tha  obstacle  in  the  way  of  ponishing  the  crime 
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lay  in  the  fact  that  the  juries  lacked  power  to  take  knowledge 
beyond  their  counties. 

The  assertions  of  this  legislative  preamble  of  course  have 
less  authority  than  judicial  decisions  concerning  the  actual 
state  of  the  common  law,  and  are  shown  by  earlier  decisions 
to  be  too  broad.     It  was  not  true  that  murder  could  not  be  j 
sufficiently  indicted  and  punished  in  any  case  where  the  fatal 
blow  was  struck  in  one  county  anddeath  ensued  in  another. 
A  statement  made  by  the  court  in  John  Lang's  case,  which 
was  decided  in  6  Hen.  VII,  p.  10,  fifty-nine  years  before  the  ) 
statute  of  2  and  3  Igldw.  VI,  is  conclusive  authority  that  the  f 
crime  might  be  tried  in  the  county  where  the  blow  was  struck,*- 
if  the  body  was  brought  thither  from  the  county  where  the] 
death  happened,  so  that  the  jury  might  have  the  evidence  of' 
the  death  within  their  lawful  cognizance.     After  stating  a 
case  where  the  blow  and  the  death  happened  in  different 
counties,  the  court  said  :  "  In  this  case  it  has  been  used,  after 
the  death,  to  bring  the  dead  man,  to  wit,  the  body,  into  the 
county   where   he   was  struck,  and    then   to   enquire  and 
to  find  that  he  was  struck,  and  died  of  that."     Such  a  prac- 
tice shows,  first,  that  the  obstacle  in  the  way  of  an  indictment 
was  the  limitation  of  the  jury's  power  "^o  take  knowledge ;^^ 
and,  secondly,  that  the  murder  was  deemed  to  have  been 
committed  in  the  county  where  the  blow  was  struck,  notwith- 
standing the  consequent  death  happened  in  another  county. 

Only  a  year  later  (7  Hen.  VH,  p.  8),  in  a  case  where  no 
such  device  as  the  removal  of  the  body  appears  to  have  been 
resorted  to,  the  court  went  a  step  farther,  and  it  was  held 
that  an  indictment  which  laid  the  blow  in  Middlesex  and 
the  death  in  Essex  was  good  because  the  striking  was  the 
principal  act  and  they  who  could  take  notice  of  the  principal 
ofl:ence,  could  take  notice  of  the  death,  as  accessory,  though  in 
another  county^  There  was  a  dissenting  opinion,  but  the 
case  is  authority  to  the  point  that  at  common  law  the  mur- 
der was  committed  where  the  felonious  blow  was  struck. 
Tremaille,  J.,  said : 

"  It  seems  that  it  is  not  material  where  he  died,  for  the 
striking  is  the  principal  point,  but  it  requires  death  ;  other- 
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wise  it  is  not  felony  ;  but  whether  he  died  in  one  place  or 
another  is  not  matarial." 

The  early  authorities  leave  no  room  to  doubt  that  the 
common  law,  before  its  course  was  interrupted  and  confused 
by  the  statute  of  JJdward  VI,  held  that  when  the  fatal  blow 
was  struck  in  one  county  and  death  ensued  in  another  the 
murder  was  committed  where  the  blow  was  struck.  What- 
ever difficulty  there  may  have  been  in  the  way  of  an  indict" 
ment  or  trial  lay  in  the  question  whether  the  jury  could  know 
anything  of  the  death  in  another  county. 

We  are  not  likely  to  appreciate  the  importance  which 
then  attached  to  this  question,  unless  we  remember  that 
originally  both  the  grand  and  petit  jury  found  the  fact 
wholly  of  their  own  knowledge,  and  that  although,  for  some 
time  before  the  statute  of  Edward,  they  might  hear  wit- 
nesses, yet  at  that  very  time  they  were  at  liberty  to  disre- 
gard the  witnesses  and  still  to  find  according  to  their  personal 
knowledge.  Both  Mr.  Forsyth,  in  his  "  History  of  the  Trial 
by  Jury,"  (p.  164),  and  Mr.  Starkie,  in  his  essay  "  On  the 
Trial  by  Jury,"  (2  Law  Rev.,  396),  cite  from  the  case  of  Ren- 
iger  vs.  Fagossa,  Plowd.  Comm.,  12,  which  was  decided  in  the 
second  year  of  Edward  VI,  the  very  year  of  the  statute,  a 
statement  made  by  Sir  Robert  Brooke,  then  recorder  of 
London,  concerning  the  functions  of  the  jury,  which  throws 
light  upon  the  preamble  referred  to,  and  shows  what  was 
meant  by  a  capacity  to  take  knowledge.     The  recorder  said : 

"  As  to  what  has  been  said  by  the  King's  attorney,  that 
there  ought  to  be  two  witnesses  to  prove  the  fact,  it  is  true 
that  there  ought  to  be  two  witnesses  at  least  where  the  mat- 
ter is  to  be  tried  by  witnesses  only,  as  in  the  civil  law ;  but  here 
the  issue  was  to  be  tried  by  twelve  men,  in  which  case  wit- 
nesses crre  vot  necessary ;  for  in  many  cases  an  inquest  shall 
give  a  precise  verdict  although  there  are  i\ot  witnesses,  or 
no  evidence  given  to  them.  As,  if  it  be  found  before  the 
coroner,  super  visum  corporis^  that  L  S.  killed  the  dead  per- 
son, and  he  is  arraigned  and  ac(][hitted,  the  inquest  shall  say 
who  killed  him,  although  they  have  not  any  witnesses ;  so 
that  witnesses  are  not  necessary  but  where  the  matter  is  to  be 
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tried  by  witnesses  only.  For  if  witnesses  were  so  necessary, 
then  it  would  follow  that  the  jurors  could  not  give  a  verdict 
<5ontrary  to  the  witnesses,  whereas  the  law  is  quite  otherwise; 
for  when  the  witnesses  for  trial  of  a  fact  are  joined  to  the 
inquest,  if  they  cannot  agree  with  the  jurors,  the  verdict  of 
ihe  twelve  shall  be  taken,  and  the  witnesses  shall  be  rejeeiedy 

This  power  of  the  jury  to  find  upon  their  own  knowledge 
was  recognized  hy  the  courts  long  after  the  time  of  Edward 
VI,  and  even  as  late  as  1670,  when  it  was  said  in  Bushel's 
•case,  by  the  court  of  common  pleas,  ( Vaughan  Rep.,  185), 
that  the  jury  being  returned  from  the  vicinage  whence  the 
cause  of  action  arises,  the  law  supposes  them  to  have  suffi- 
cient knowledge  to  try  the  matters  in  issue,  "  and  so  they 
must,  though  no  evidence  were  given  on  either  side  in 
court."  It  was  only  when  the  practice  of  new  trials  was 
introduced  that  juries  were  no  longer  allowed  to  give  ver- 
dicts upon  their  own  knowledge.  (Forsyth,  165  ;  Starkie, 
2  Law  Rev.,  398.)  When  this  power  was  finally  annulled 
by  the  remedy  of  new  trials,  the  trial  by  jury  had  been  prac- 
tised for  five  centuries  at  least  (Starkie,  398);  and  Mr.  For- 
syth remarks  that — 

"  The  fiction  was  still  kept  up  by  requiring  them  to  be 
summoned  from  the  hundred  where  the  crime  was  alleged  to 
have  been  committed  until  the  passing  of  Stat.  6  <3eo.  IV,  JL. 
c.  50,  by  which  the  sherifl:*  is  now  obliged  only  to  return  for 
the  trial  of  any  issue,  whether  civil  or  criminal,  twelve  good 
and  lawful  men  of  the  body  of  his  county.    (Forsyth,  208.)" 

This  power  to  act  on  personal  knowledge  fixed  the  limita-  j 
tion  of  the  inquiry,  and  the  jury  was  understood  to  have  ; 
cognizance  of  those  matters  only  which  they  might  thus 
know.  This  it  was  that  determined  whether  it  was  practi- 
cable to  try  certain  felonies  in  a  particular  county.  It  was 
inevitable,  however,  that  commentators  and  courts  should 
endeavor  to  explain  and  assign  reasons  for  the  law,  and  in 
later  times  it  came  to  be  the  opinion  of  some  of  them  that 
the  reason  why  no  sufficiefit  indictment  of  murder  could  be 
found,  as  they  supposed,  when  the  fatal  blow  was  struck  in 
one  county  and  death  ensued  in  another,  was,  that,  in  con- 
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templation  of  law,  the  felony  was  not  complete  in  either.  The: 
reasons  given  for  a  fact  of  common  law  are  not  themselvesj 
necessarily  law  ;  and  it  seems  clear  that,  in  this  matter,  what 
was  only  a  fact  touching  the  cognizance  of  juries,  has  been 
confounded  with  or  supposed  to  establish,  a  definition  of  the, 
crime  of  murder.  Upon  this  hypothesis  they  have  proceeded 
to  show  how  the  murder  may  be  regarded  as  committed  partly 
in  one  county  and  partly  in  another. 

The  earlier  common  law  authorities  seem  to  have  no  doubt 
as  to  where  the  felony  was  committed  in  such  a  case  ;  and  they 
seem  to  have  had  no  doubt  even  as  to  the  cognizance  of  the 
jury,  if  the  facts  could  be  brought  to  them.  But  doubts  on 
this  point  certainly  did  grow  up,  and  the  actual  condition 
of  opinion,  when  the  statute  of  Edward  VI  was  passed,  is 
fairly  stated  by  Hale. 

"  At  common  law  [says  that  great  authoritj^]  if  a  man 
had  been  stricken  in  one  county  and  died  in  another,  it  was 
doubtful  whether  he  were  indictable  or  triable  in  either ;  but 
the  more  common  opinion  was  that  he  might  be  indicted  where 
the  stroke  was  given,  for  the  death  is  but  a  consequent,  and 
might  be  found  though  in  another  county  (9  E.  IV,  48  ;  7 
Hen.  VII,  8);  and  if  the  party  died  in  another  county,  the 
body  was  removed  into  the  county  where  the  stroke  was 
given,  for  the  coroner  to  take  an  inquest  super  visum  corporis^ 
(6  Hen.  VIH,  10);  but  now,  by  the  statute  of  2  and  3  Ed 
VI,  c.  24,  the  justices  or  coroner  of  the  county  where  the 
party  died  shall  inquire  and  proceed  as  if  the  stroke  had 
been  in  the  same  county  where  the  party  died.  (1  Hale,  P. 
C.,426.)" 

The  learned  Chief-Justice  Abbott,  speaking  in  the  case  of 
Kex  vs.  Burdett,  (4  B.  Aid.,  169),  has  assigned  to  Hale  his 
proper  place  by  treating  him  as  much  higher  authority  than 
the  preamble  of  the  statute  of  Edward  VI,  touching  the 
previous  condition  of  the  common  law. 

'*  It  seems  somewhat  extraordinary  [said  he]  that  the  pre- 
amble of  the  statute  should  be  Expressed  in  the  terms  in 
which  we  find  it,  because  Lord  Hale  mentions  the  point  a» 
being  doubtful  at  common  law,  and  says  the  more  common 


i-^ 


Unwed  Status  v.  Gutpbatj.  687 

opinion  was  that  the  party  might  be  indicted  where  the 
stroke  was  given." 

We  think  it  is  qaite  safe  to  have  the  same  confidence  in 
Lord  Hale's  reading  of  the  history  of  this  question,  which 
was  thus  expressed  as  a  matter  of  coui*se  by  Chief-Justice 
Abbott. 

We  believe  that  these  authorities  establish  the  conclusion 
that  at  common  law,  when  a  felonious  blow  was  struck  in 
one  county  and  death  ensued  in  another,  murder  was  held  to 
have  been  thereby  committed  in  the  county  where  the  blow  was 
struck.  They  excluded  the  notion  that  the  death  was  one 
of  the  acts  of  felony,  and  that  when  it  happened  in  a  dif- 
ferent county  from  that  of  the  blow,  the  felony  was  incom- 
plete in  each.  In  this  respect  the  common  law  has  under- 
gone no  change,  and  what  it  has  always  been  is  well  stated 
in  a  late  English  decision.^  In  the  King  vs.  Hargrave,  (5 
Carrington  and  PaineT^SW^,  the  prisoner  was  indicted  as  a 
principal  in  a  second  degree  in  the  manslaughter  of  Richard 
Dodd.  The  indictment  stated  that  James  Cox  assaulted  and 
beat  the  deceased,  giving  him  divers  mortal  bruises,  in  the 
parish,  &c.,  in  the  county  of  Middlesex,  &c.,  "  of  which  said 
braises  and  contusions  "  the  said  Richard  Dodd  there,  &c., 
until,  &c.,  at  the  parish,  &c.,  in  the  county  of  Kent,  did  lan- 
guish, &c.,  and  that  he  there  died,  and  that  the  said  James 
Hargrave,  together  with,  &c.,  were  then  and  there  present 
aiding  and  abetting,  &c.,  the  said  James  Cox  in  the  commis- 
sion of  the  said  feIon3^  It  was  objected  that  the  indictment 
was  bad,  as  it  did  not  charge  the  commission  of  the  offense 
in  any  particular  place,  for  that  the  word  "  there  "  referred 
to  the  two  parishes  mentioned  in  different  counties. 

Mr.  Justice  Pattej^on  said  : 

"  The  giving  of  the  blows  which  caused  the  death  constitutes  the 
felony.  The  languishing  alone,  which  is  not  part  of  the  of- 
fense, is  laid  in  Kent.  The  indictment  states  that  the  pris- 
oners were  then  and  there  present  aiding  and  abetting  m  the 
commission  of  the  said  felony ;  that  must  of  course  apply  to 
the  parish  where  the  blows ,*  which  constitute  the  felony y  were 
gioen.^^ 
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Of  course  the  limitations  of  cognizance  which  grew  out 
of  the  original  function  of  the  English  jury  to  find  the  fact 
as  of  their  own  knowledge,  and  survived  so  long  in  that 
country,  have  no  application  to  the  juries  provided  by  the 
laws  of  the  United  States,  whether  for  service  in  the  States 
or  in  this  District.  No  such  traditions  or  anachronisms 
were  adopted  by  this  Government  when  it  adopted  the  trial 
by  jury.  When  the  Constitution  ordained  that  "the  trial 
of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury,"  it  simply  provided  that  a  body  of  twelve  men  should 
be  the  tribunal  by  which  the  fact  of  the  crime  should  be 
tried.  So  much  of  the  common  law  was  adopted,  and  there 
the  intervention  of  the  common  law  ceased.  The  vicinage 
and  its  survivals  have  never  been  known  to  the  system  thus 
established.  The  jury  of  the  Constitution  was  to  try  felonies 
committed  on  the  high  seas,  a  class  of  cases  which  the  com- 
mon-law jury  was  not  competent  to  try ;  and  it  might  be 
drawn  from  all  corners  of  a  judicial  district,  or  from  a  single 
village  remote  from  the  place  of  the  crime,  or  from  any 
place  6v  in  any  manner  which  the  legislature  should  pre- 
scribe, provided  it  was  a  jury  of  the  district  in  which  the 
crime  was  committed.  Its  function  was  to_hear  witnesses, 
and  to  find  the  fact  upon  their  testimony,  and  it  was  to  be 
competent  to  hear  whatsoever  it  should  be  lawful  to  prove. 
It  was  joined  to  the  court,  and  was  to  occupy  all  the  ground 
which  was  occupied  by  the  jurisdiction  of  the  court. 

We  have  cjiven  attentive  consideration  to  the  conclusions 
of  the  common  law,  because  it  has  been  urged  that  the  phrase 
*'  commit  murder  within,"  &c.,  as  employed  in  the  statute  of 
1790,  is  technical,  and  that  its  meaning  must  be  ascertained 
by  reference  to  that  law  ;  and  because  this  statute  has  been 
technically  treated  in  an  early  case,  by  means  of  common 
law  definitions.  We  believe  that  the  meaning  of  this  pro- 
vision against  the  commission  of  the  crime  of  murder  with- 
in the  designated  places  is  to  be  settled  on  grounds  which 
are  independent  of  the  common  law.  But  if  there  be  reason 
for  any  doubt  whether  Congress  intended  to  use  this  phrase 
in  the  sense  of  the  common  law,  then  we  hold  that  accord- 
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ing  to  the  principle  of  that  law,  mnrder  is  committed  within 
the  District  of  Columbia  when  the  felonious  blow  is  struck 
here,  notwithstanding  the  consequent  death  happen  without 
the  District  and  in  one  of  the  States. 

"We  turn  now  to  the  peculiar  and  higher  ground  on  which 
we  conceive  this  question  should  stand,  and  to  considera- 
tions to  which,  as  a  court  of  the  United  States,  exercising 
the  judicial  power  of  the  United  States  we  are  required 
to  give  especial  attention.  However  proper  it  may  be  that 
the  courts  of  the  States  where  the  common  law  exists  should 
treat  the  question  of  jurisdiction  from  the  standpoint  of  that 
law,  that  question  must  be  treated  by  the  courts  of  the 
United  States,  wherever  a  fort  or  a  magazine  or  an  arsenal  or 
a  district  of  country  is  under  the  exclusive  jurisdiction  of  the 
national  Government,  from  the  standpoint  of  Federal  au- 
thority and  with  reference  to  the  relation  of  the  crime  to  the 
sovereignty  of  the  United  States. 

We  take  it  to  be  a  fundamental  rule, of  construction,  that 
an  independent  and  sovereign  government  is  always  to  be 
understood,  when  it  makes  laws  for  its  own  people,  to  speak 
without  any  reference  to  the  law  of  another  people  or  gov- 
ernment ;  unless  those  laws  themselves  contain  plain  proof 
of  a  contrary  intention  ;  and  that,  when  it  thus  appears  that 
something  is  actually  borrowed  and  embodied  therein  from 
the  laws  of  another  people,  the  extent  of  that  adoption  is  to 
be  strictly  construed,  and  not  enlarged  by  implication.  So 
far  as  its  laws  can  be  understood  only  by  reference  to  foreign 
law,  that  reference  is  authorized  by  the  law-maker,  because 
it  is  necessary  ;  bat  so  far  as  its  commands  may  be  under- 
stood  as  original  terms,  and  without  such  reference,  they 
must  be  construed  independently.  It  is  only  when  under- 
stood to  be,  to  this  extent,  the  original  expression  of  its  own 
will  that  its  words  can  communicate  to  its  own  people  the 
whole  and  self-sufficient  force  of  that  will.  To  assume, 
without  plain  necessity,  that  it  utters  the  intention  of  an 
alien  law,  is  to  ignore  to  just  that  extent  its  absolute  inde- 
pendence of  existence  and  action  and  will.  The  law  before 
us  is  one  to  which  this  fundamental  rule  is  plainly  to  be  ap- 
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^^ied.  The  word  "xflJlcdfii;"  was  used  in  it  as  the  designa- 
tion of  a  known  crime,  and  the  statute  furnished  no  definition 
beside  the  simple  use  of  this  terra.  It  was  used,  of  course, 
as  it  had  always  been  used  by  all  English-speaking  peoi)le,  and 
it  could  only  mean,  as  it  had  meant  in  the  colonies  and  in 
England,  that  crime  which  is  committed — 

"When  a  person  of  sound  memory  and  discretion  unlaw- 
fully killeth  a  reasonable  creature  under  the  peace  of  the 
sovereign,  with  malice  aforethought,  either  expressed  or  im- 
plied." 

It  is  necessarily  understood  that*  to  this  extent,  at  least, 
the  legislature  had  in  mind  the  law  of  another  govern- 
ment, and  authorized  us  to  turn  to  that  law  for  explana- 
tion. But  does  this  law  contain  any  other  terms  which  may 
not  be  understood  without  consulting  a  foreign  law,  and 
searching  the  decisions  of  foreign  tribunals  for  the  opera- 
tion of  that  law?     We  say  foreign  law,  for  this  Govern- 

•  ment  had  no  commonjaw  of  its  own,  to  which  the  legisla- 
ture could  be  supposed  to  refer,  nor  any  law  but  the  Consti- 
tution which  established  it.  Therefore,  we  repeat,  does  this 
statute  contain  any  other  terms  than  the  word  "  murder,"  or 
any  other  provision  which  cannot  be  perfectly  and  certainly 
undei'stood,  without  assuming  that  a  foreign  law,  with  the 
peculiar  methods  of  its  operation  and  its  application  to  ter- 
ritorial divisions,  was  adopted  into  it  by  implication  ?  If 
there  never  had  been  such  a  thing  as  a  common  law  decision 
or  rule  to  determine  the  situs  of  the  crime,  the  language  of 
this  statute  would  have  been  deemed  certain  and  intelligible  j 
has  it  become  in  itself  uncertain  and  unintelligible  because 
the  common  law  had  a  rule  on  the  same  subject  ?  If  we  are 
to  go  beyond  it  for  explanation,  the  object  to  be  accom- 
plished by  the  Federal  Government,  and  the  subjects  dealt 
with,  must  furnish  that  explanation  and  determine  how  the 
law  was  intended  to  operate,  before  we  turn  to  a  foreign  ex- 
planation. Certain  places,  the  forts,  arsenals,  dock-yards, 
and  magazines  of  the  general  government,  and  a  certain  dis- 
trict of  country  to  be  set  apart  for  its  residence,  were  with- 
drawn from  the  control  and  protection  of  the  States  and 
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placed  by  the  Constitation  under  the  exclusive  proteetion  of 
the  United  States.  The  legislature  of  the  United  Sta/tes 
was  charged  with  the  duty  of  protecting  these  places  against 
the  commission  of  crimes  therein,  and  therefore  it  must  be 
understood  to  have  intended,  when  it  provided  for  the  pun- 
ishment of  a  particular  crime,  to  accomplish  completely  this 
office  of  protection.  It  is  said  that  penal  statutes  must  be 
strictly  construed,  but  it  has  long  been  settled  that  they  are, 
nevertheless,  to  be  construed,  like  all  other  statutes,  accord- 
ing to  their  plain  and  sensible  meaning,  and  that  a  plain  and 
sensible  purpose  is  not  to  be  defeated  by  an  arbitrary 
method  of  reading  its  words.  These  words,  then,  must  be  so 
construed  as  to  efiectuate  the  intention  of  complete  pro- 
tection against  the  crime  of  murder  in  the  places  designated, 
if  their  ordinary  and  reasonable  meaning  permits  such  a  con- 
struction. The  plain  object  of  this  legislation  was  protec- 
tion against  acts^SLixd  the  subjects  dealt  with  in  the  law  were 
ads  done  in  those  places.  The  act  desig)iated  in  this  section 
was  murder,  the  doing  of  that  which  constituted  the  unlaw- 
ful killing  of  a  reasonable  creature  under  the  peace  and  pro- 
tection of  the  United  States,  with  malice  aforethought ;  and 
the  legislature  must  be  understood  to  provide  for  all  acts  of 
that  nature  committed  within  the  place  designated.  When 
a  particular  act  belongs  to  the  class  and  is  of  the  nature 
of  thelact  here  described  as  murder,  the  question  whether  it 
was  committed  in  the  designated  place,  is  a  question  whether 
it  was  so  committed  in  contemplation  of  this  statute — not 
whether  it  was  committed  there  in  contemplation  of  the 
common  law  of  England  or  of  the  several  States.  Looking  > 
only  to  the  statute  itself,  then,  and  excluding  the  alleged  / 
notions  of  the  common  law — notions  which  we  have  found  • 
not  to  have  been  a  part  of  the  law — we  find  that  it  regards 
murder  as  an  act  committed  by  the  ofi'ender,  an  act  com<^ 
mitted  in  the  place  designated.  Bead  in  this  light,  the 
plain  and  sensible  meaning  of  the  words  includes  all  acts 
committed  there  which  are  founds  within  the  year  and  the 
day  limited  by  the  law  of  murder,  to  have  combined  all 
I  the  facts  which  constitute  owrder.    We  fijxd  Qothing  in 
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the  statute,  as  we  hare fbtmd  notttf^in  the  oommon Uw^ 
which  indicates  that  an  act  is  not  murder  in  a  particular 
place  because  the  consequences  or  that  act  happened  in  some 
other  place.  If  the  act  of  the  oft'<6nder  achieves  murder, 
then  that  act  is  murder  ;  and  if  that  rf^t  is  done  in  the  place 
designated,  then,  in  contemplation  of  this  statute,  the  of- 
fender commits  there  the  crime  of  murcjer. 

We  are  aware  that  a  very  learned  jut^ge  of  the  United 
States,  whose  ruling  was  afterwards  folio  «d  by  an  equally 
learned  judge  of  the  same  court,  substa  'Hally  held,  in  an 
early  case,  that  the  word  "  murder  "  alone,  i  v3,nother  section 
of  this  statute,  limited  its  application  to  tl  se  cases  of  mur- 
der in  which  the  death  happened  in  the  sanf  o  place  with  the 
felonious  blow.  It  was  pointed  out  thatunurder  involved 
killing y  Siud  then,  in  effect,  althou/:n  ,'•  ^  aa  not  so  stated 
explicitly,  the  statute  was  constK  *ed,  a^.,..  it  had  read,  "if 
any  person  shall  unlawfully  and  with  malice  aforethought 
kill  another  "  within  a  certain  pi«^L,^ ,  Accordingly  it  was 
held  that,  unless  the  injured  person  di  d  there,  he  could  not 
•be  said  to  have  been  killed  there,  ai^.j  thatj  therefore,  the 
accused  had  not  there  committed  t'\e  /^rime  of  murder.  We 
are  sensible  of  the  embarrassment  of  'Ait*  ering  on  any  question 
of  law  from  authorities  so  emi  lent;  it  we  observe  that  in 
both  cases  the  discussion  of  thit:  qua  Dn  was  brief,  and  con- 
sisted of  little  more  than  a  st/  ^mt,.c  of  the  proposition. 
Such  a  method  of  applying  tho,  o^vered  parts  of  a  mere  formula 
seems  to  usto  be  inadmissible.  The  definition  of  murder  which 
has  come  to  us  from  the  cpmmon  law  is,  of  course,  suffi- 
cient, and  it  does  state  thati murder  involves  killing  ;  but  it 
does  not  follow  that,  by  recasting  this  formula,  the  statute 
is  to  be  read  as  if  it  had  said  "every  person  who,  with  malice 
aforethought,  unlawfully  kills  another  upon  the  high  seas,  or 
within  any  fort,"  ftc.  If  we  should  apply  such  a  method  of 
construction  to  the  clause  befo  e  us,  we  should  give  not  only 
a  new  form  to  the  statute,  but  a  new  efiect  to  the  definition; 
an  effect  not  given  by  the  authorities  who  formulated  and 
used  it.  While  accepting  its  sufficiency,  they  held  in  effect 
that  murder  described  the  tioing' of  th^  unlawful  act;  the 
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offense^  with  malice  aforethought,  by  which,  within  a  year 
and  a  day,  the  stricken  party  was  killed.  Tremaille,  J.,  has 
said,  in  the  case  in  the  year  books  already  referred  to,  nearly 
four  centuries  ago,  "  the  striking  is  the  principal  point,  but 
it  requires  death  ;  otherwise  it  is  not  felony ;  but  whether  he 
died  in  one  place  or  another  is  not  material"  (7  H.  VTE,  8);. 
and  that  doctrine  .vas  so  firmly  fixed  that  Mr.  Justice  Fat- 
tereon  repeated,  i  i  the  very  late  case  of  Rex  vs.  Hargrave,. 
*'  the  giving  of  '  le  blow  which  caused  the  death  constitutes 
the  felony."  pJ  though  the  definition  stated  that  murder 
involved  killin^i^  it  was  consistent  with  the  theory  that  the 
crime  of  mur  3r  was  committed  in  the  place  where  the 
oflPender  actedy  'f  his  ofi'ense  accomplished  the  killing.  By 
recasting  the  dt  inition  of  murder  and  applying  it  in  a  new 
form,  the  statut  '  ^  ja  'e  to  punish  in  respect  of  the  conse- 
quences rather  th...*  in  r^  pect  of  the  offense  which  caused 
and  ultimately  included  the  consequences.  y 

The  intention  of  +'  is  statute,  as  to  the  question  whether 
a  murder  was  to  b  regarded  as  committed  in  the  places 
named,  is  further  si  >wn  by  the  nature  of  those  places.  The 
law  contemplates  th  t  'e  injured  party  may  languish,  and 
that  if  he  dies  withi  ^  -  certitin  time  the  death  may  be  traced 
to  the  blow.  But  ^t  \s  kt^own  that  a  dock-yard  or  a  maga- 
zine would  afford  >[*  com  tiodations  for  persons  stricken  by 
mortal  blows.  Coul..  it  >  'e  been  intended  that  the  offense 
should  not  be  included  in  xi  e  statute,  unless  he  languished 
and  died  there?  It  was  probable  that,  in  almost  every  in- 
stance where  a  mortal  blow  was  struck  in  such  a  place,  the 
victim  would  be  carried  from  it  into  a  place  not  within  the 
exclusive  jurisdiction  of  the  United  States.  Could  it  have 
been  intended  that  the  statute  should  fall  to  the  ground  the 
moment  he  left  the  door  of  the  magazine,  and  that  if  he 
died  just  outside  of  its  limits  no  murder  was  committed 
there,  although  all  the  eleiientsof  murder  were  combined 
in  the  case?  If  the  very  terms  of  this  statute  seemed  to 
exclude  such  a  case,  it  would  be  inadmissible  to  argue  ab  in^ 
•eanvenienti  ih&t  they  did  include  it ;  but  such  considerations^ 
^re  proper  in  determining  whether,  by  reasonable  construe-^ 
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tioQ^  they  do  inclade  it.  la  referring  to  them  we  only  keep 
in  mind  that  it  was  the  duty  and  the  probable  intention  of 
the  legislature  to  furnish  to  the  places  committed  to  its  ex- 
clusive care  complete  and  effectual  protection  against  crimi- 
nal acts.  As  a  matter  of  power ^  it  was  competent  for  the 
legislature  to  provide  for  such  offenses  wherever  the  death 
might  happen.  The  question  is,  whether  it  actually  did  bo 
provide  by  this  statute,  or  omitted  what,  so  far  as  arsenals, 
dock-yards  and  magazines  were  concerned,  were  likely  to  be 
the  most  numerous  class  of  cases  happening  tpere.  We  hold 
that  these  cases  were  not  omitted,  and  that  where  a  murder 
is  committed  at  all,  this  statute  applies  to  it,  if  the  fatal 
blow  was  struck  in  one  of  the  designated  places,  notwith- 
standing the  consequent  death  happened  in  another  place. 

There  is  yet  one  other  consideration  which  we  conceive  to 
be  important,  namely,  that  the  construction  which  we  have 
given  to  this  statute  is  consistent  with  the  intent  of  the 
Sixth  Amendment  to  the  Constitution.  That  article  pro- 
vides that  '^  in  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  V)  ^  by  an  impartial 
jury  of  the  State  and  district  wherein  ihe\  ime  shall  have  been 
comwitiedy  The  Constitution  had  already  declared  that: 
"  The  trial  of  all  crimes,  except  in  casA  of  impeachment, 
shall  be  by  jury ;  and  such  trial  shall  \i(y  held  in  the  State 
where  the  said  crimes  shall  have  been  committed  ; "  but  the 
protection  of  accused  persons  against  the  hardship  of  re- 
moval to  a  distant  place  of  trial,  and  of  increased  difficulties 
of  defense,  was  a  matter  of  so  much  concern  that  a  further 
limitation  was  added.  The  important  point  is  that,  under 
both  provisions,  the  place  of  trial  and  the  tribunal  were  to 
be  determined  by  the  place  where  the  crime  was  committed, 
and  that  this  protection  of  accused  persons  was  not  to 
defeated  by  any  unnecessary  theory  as  to  where  a  crime  m\ 
be  deemed  to  be  committed. 

Thb  provision  of  the  fundamental  law  had  no  refevenee 
whatever  to  the  common  law,  or  to  the  peculiarities  of  aay 
external  system.  It  was  intended  to  be  an  expreasioft  in 
original  teFms,  a  provision  which  waa  sofficient  i2>  itaelf  a«d 
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i^hich  spoke  for  itself ;  and  it  plainly  asanmed  that  the  place 
wherein  a  crime  was  committed  was  the  place  where  the  act 
of  the  offender  was  done.  It  was,  on  the  one  hand,  the 
general  intent  of  the  Constitution  that  the  federal  power 
to  punish  acts  which  were  crimes  against  the  United  States 
chould  be  plenary,  and,  on  the  other,  it  was  the  intent  of 
this  protection  of  the  accused  party,  that  crimes  should  be: 
deemed  to  be  committed  where  the  manifest  act  was  done, 
and  not  where  the  mere  consequences  of  that  act  finally  hap- 
pened. The  application  of  this  principle  of  construction 
does  not  depend  on  the  question  whether  the  place  in 
which  the  act  is  done  is  in  a  State  and  judicial  district  of 
the  United  States.  The  provision  referred  to  contains,  in- 
dependently of  that  question,  a  rule  for  determining  where 
H  crime  shall  be  said  to  have  been  committed.  It  imports 
thnt  the  crime  shall  be  held  to  be  committed  in  the  place 
where  the  offender  manifestly  acts,  and  it  forbids  any  law 
which  should  provide  for  his  tfial^  in  a  district  where  the 
nltimute  consequences  of  his  act  happen,  but  where  be  does 
not  act.  If  we  apply  this  construction  of  the  Constitution 
to  the  crime  of  murder,  it  is  plain  that  the  power  of  the 
United  States  to  punish  as  murder  a  crime  which- proves, 
uliimately  to  be  murder  is  plenary,  and  that  it  is  the  intent  j 
of  the  same  supreme  law  that  that  crime  shall  be  deemed 
to  have  been  committed  in  the  place  where  the  act  was  done 
by  which,  the  murder  was  brought  about.  This  rule  for 
*iii  placing  the  commission  of  the  crime  is  not  dependent 
upon  the  question  whether  this  is  a  judicial  district  of  the 
United  States.  It  applies  to  the  construction  of  the  statute 
of  1790,  and  governs  us  in  determining  when  crimes  are 
con  unit  ted  here. 

We  hold,  therefore,  that  the  criminal  court  had,  upon  the 
case  shown  by  the  record,  jurisdiction  to  try,  convict  and 
sentence  the  defendant  for  murder  committed  within  the 
District  of  Columbia. 
87. 
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We  have  now  to  inquire  whether  error  occurred  in  the 
trial. 

It  appears  that  several  experts  in  insanity  and  unprofes- 
sional witnesses  who  had  knowledge  of  the  defendant,  were 
asked  whether,  in  their  opinion,  he  knew  the  difference  be- 
tween right  and  wrong,  and  to  this  question,  and  the  affirma- 
tive answer,  exception  was  taken,  on  the  ground  that  a  wit- 
ness can  only  state  an  opinion  as  to  sanity  or  insanity,  and 
that  knowledge  of  right  and  wrong  is  a  conclusion  which  must 
be  left  to  the  jury.  Insanity  is  a  defense  on  the  very  ground 
that  it  disables  the  accused  fronx^  knowing  that  his  act  u 
wrong.  The  very  essence  of  the  inquiry  is  whether  his  in- 
sanity is  such  as  to  deprive  him  of  that  knowledge.  If  a 
witness  is  competent  to  give  his  opinion  as  to  the  mental  con- 
dition of  the  accused,  he  is  competent  to  state  his  opinion  as 
to  the  degree  of  capacity,  or  of  incapacity,  by  reason  of  dis-^ 
order,  and  whether  the  disorder  seemed  to  have  reached  such 
a  degree  as  to  deprive  him  of  the  knowledge  of  right  and 
wrong.  That  capacity  or  incapacity  is  itself  a  question  as  to 
the  extent  of  the  disorder,  if  disorder  exists,  and  is  not  a 
conclusion  to  be  drawn  from  the  existence  of  insanity.  These 
witnesses  were  competent  to  speak  to  the  question  of  sanity 
or  insanity,  and,  therefore,  as  to  this  question  as  to  one  of  itB 
degrees.  We  find  no  error  in  the  ruling  which  admitted  this 
question  and  the  answer. 

Dr.  Pordyce  Barker,  an  expert  on  the  subject  of  insanity, 
was  asked : 

"  Is  the  habit  of  boasting  of  intimacy  with  people  hold- 
ing high  position,  and  possessing  influence  and  power,  when 
the  fact  is  otherwise,  any  evidence,  in  your  judgment,  as  a 
scientist,  of  an  insane  delusion  ?  " 

The  answer  was: 

"It  is  not  an  evidence  of  a  delusion  of  an  insane  person, 
because  it  is  not  the  result  of  disease.  It  is  a  result  of  van- 
ity and  self-conceit  and  love  of  notoriety.  These  are  vices 
and  not  diseases." 

To  this  answer  exception  was  taken,  because  the  witness, 
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in  determining  the  nature  of  this  trait;  said  it  was  a  vice 
and  not  a  disease.  The  question  whether  a  certain  trait  was 
an  indicium  of  insanity  involved  the  question  of  its  nature, 
and  we  do  not  perceive  that  the  witness  exceeded  the  limits 
of  the  inquiry  in  stating  precisely  what  that  trait  was.  But 
there  is  another  consideration.  The  act  of  killing  the  de- 
ceased was  conceded,  and  this  answer  could  have  no  tendency 
to  prove  that  the  accused  had  committed  it.  It  was  not  ad- 
mitted as  bearing  upon  the  question  of  guilt.  The  only  is- 
sue was  sanity  or  insanity,  and  the  answer  afiected  that 
issue  alone.  It  could,  therefore,  do  no  injury  to  the  defend- 
ant's rights  as  to  the  act,  and  it  was  not  irrelevant  to  the  issue 
of  insanity.  The  opinion  of  an  expert  is  not  regarded  as 
an  invasion  of  the  rights  and  office  of  the  jury,  and,  if  this 
opinion^  as  to  the  actual  character  of  a  trait,  was  substan- 
tially a  statement  of  its  relation  to  insanity,  it  was  not  an 
interference  with  that  office.  We  find  no  error  in  this  ruling 
of  the  court. 

Mi's.  Dunmire,  who  was  married  to  the  defendant  in  July, 
1869,  and  was  his  wife  for  four  years,  but  had  been  divorced 
from  him,  was  asked  the  following  question  : 

"I  will  ask  you  to  state  to  the  jury  whether,  in  your  as- 
sociation with  him  (the  defendant),  you  ever  saw  anything 
that  would  indicate  that  he  was  a  man  of  unsound  mind  ?  " 

The  court  had  ruled  that  the  confidential  communications 
between  husband  and  wife  were  protected  in  the  examina- 
tion. The  question  was  admitted,  under  exception,  and  the 
answer  was : 

"I  never  did." 

This  question  called  for  the  witness'  observation  of  the 
defendant's  soundness  or  unsoundness  of  mind,  and  the  ob- 
jection goes  partly  on  the  ground  that,  notwithstanding  the 
ruling  of  the  court  that  confidential  communications  between 
the  husband  and  wife  were  protected,  she  may  have  included^ 
as  a  part  of  the  basis  of  her  answer,  what  are  understood  as 
communicatioTis  from  her  former  husband.  We  think  that 
the  exhibition  of  sanity  or  insanity  is  not  a  communication 
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at  all,  in  the  sense  of  the  rale  which  protects  the  privacy 
and  confidence  of  the  marriage  relation^  any  more  than  the 
height  or  color,  or  blindness^  or  the  loss  of  an  arm  of  one  of 
the  parties  is  a  communication.  The  rule  which  is  supposed 
to  have  been  violated  was  established  in  order  that  the  con- 
duct, the  voluntary  conduct,  of  married  life  might  rest  se- 
cure upon  a  basis  of  peace  and  trust,  and  relates  to  matters 
which  the  parties  may  elect  to  disclose  or  not  disclose.  It 
was  provided  in-order  that  matters  should  not  come  to  the 
lights  which  would  not  do  so  at  all  without  a  disturbance 
and  disregard  of  the  bond  of  peace  and  confidence  between 
the  married  pair.  Therefore  it  has  not  been  applied  to  any 
matter  which  the  husband,  for  example,  has  elected  to  make 
public,  by  doing  or  saying  it  in  presence  of  third  personB 
along  with  his  wife  ;  and  it  cannot  be  applied  to  that  which, 
whether  he  will  or  no,  he  inevitably  exhibits  to  the  world  as 
well  as  to  his  wife.  Some  diseases  a  husband  may  conceal, 
and  he  may  choose  whether  to  reveal  them  or  not.  If  he 
should  reveal  the  existence  of  such  a  disease  to  his  wife,  in 
the  privacy  of  their  relation,  she  may  never  disclose  that 
communication,  even  after  the  relation  between  them  has 
ceased. 

Bat  sanity  or  insanity  are  conditions  which  are  not  of 
choice,  and  when  the  disease  of  insanity  exists,  the  exhibi- 
tion of  it  is  neither  a  matter  of  voluntary  confidence  nor 
capable  of  being  one  of  the  secrets  of  the  married  relation. 
The  fact  that  there  are  instances  of  cunning  concealment 
for  a  time,  does  not  afiect  the  general  truth  that  insanity 
reveals  itself,  whether  the  sufferer  will  or  no,  to  friends  and 
acquaintances  as  well  as  to  the  wife.  In  short,  the  law  cannot 
regard  it  or  protect  it  as  one  of  the  peculiar  confidences  of 
a  particular  relation.  It  may  be  added  that  it  is  difiSlcult  to 
perceive,  in  any  view  of  this  subject,  how  the  witness'  de- 
nial that  she  had  seen  indications  of  insanity  can  be  said  to 
reveal  any  fact  which  her  husband  had  communicated  to  her. 
If  our  opinion  that  sanity  or  insanity  cannot  be  a  communij* 
tion  within  the  meaning  of  the  rule  should  be  wrong,  i^ 
must  be  remembered  that  saniii/  is  a  presumption  of  laW, 
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and  that  the  wife  would  seem  to  reveal  nothing  to  the  world, 
unless  she  should  say  that  the  existence  of  insanity  in  her 
husband  had  been  communicated  to  her  by  his  conduct  during 
their  connection.  We  are  of  opinion  that  no  error  was  com- 
mitted in  receiving  this  evidence. 

Several  witnesses  were  allowed  to  testify  to  acts  of  the 
defendant  in  1872,  and  in  two  or  three  years  following,  which 
were  fraudulent.  Evidence  had  been  introduced  on  his  part, 
for  the  purpose  of  proving  insanity,  which  searched  the 
history  of  his  whole  life,  down  to  the  time  of  the  act  charged 
in  the  indictment.  The  defendant  himself  had,  as  a  witness 
in  his  own  behalf,  gone  over  the  same  ground.  In  this  body 
of  defensive  evidence  his  moral  nature  and  traits  had  been 
presented,  as  a  means  of  showing  that  acts  done  by  him 
must  be  accounted  for  by  a  conclusion  of  insanity.  It  was 
competent  to  show,  in  rebuttal,  that  the  grounds  on  which 
this  inference  of  insanity  was  based,  did  not  exist,  and  to  do 
this  by  exhibiting  particular  acts  and  conduct  of  the  defend- 
ant, contemporaneous  with  the  history  produced  on  his  part, 
which  tended  to  disprove  the  existence  of  those  grounds. 
If  a  conclusion  might  be  drawn  from  his  moral  nature  that 
his  acts  must  be  insane,  it  was  relevant  and  proper  to  show 
that  his  real  moral  nature  was  one  which  did  not  call  for 
such  an  explanation. 

After  comparing  the  evidence,  as  to  particular  acts,  of* 
fered  on  both  sides,  we  are  of  opinion  that  the  evidence  in 
rebuttal  was  responsive  to  the  evidence  in  defense,  and  was 
admissible.  *  It  must  be  remembered  that  the  killing  of  the 
deceased  was  admitted  ;  the  implication  of  malice  had  already 
been  made  when  the  prosecution  rested  their  case.  The  issue 
now  was  whether  the  defendant  was  responsible  for  that  act 
by  reason  of  insanity.  The  application  of  his  improper  acts 
was  limited,  therefore,  to  that  issue.  For  these  reasons  we 
find  no  error  in  the  admission  of  the  facts  referred  to,  and 
for  the  same  reasons  we  find  none  in  that  part  of  the  charge 
to  the  jury  which  related  to  this  point. 

Exception  was  taken  to  the  refusal  of  the  court  to  instruct 
the  jury  concerning  the  eflfect  of  an  incapacity  to  act  upon 
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and  follow  a  knowledge  of  the  difference  between  right  and 
wrong.    The  inatruction  given  was  in  the  following  words : 

"  If  he  is  laboring  under  disease  of  his  mental  faculties— 
if  that  is  a  proper  expression — tc^such  an  extent  that  he  does 
not  know  what  he  is  doing,  or  does  not  know  that  it  is  wrong, 
then  he  is  wanting  in  that  sound  memory  and  discretion 
which  makes  a  part  of  the  definition  of  murder." 

To  this  statement,  counsel  asked  the  court  to  add ;  "  or 
does  not  know  that  it  was  wrong,  or  if  he  did  know  it  was 
wrong,  had  not  the  power  to  resist  it,"  which  was  refused. 
It  appears  that  the  court  did  not  afterwards  state  to  the  jury 
what  the  law  was,  in  reference  to  want  of  power  to  act  upon 
an  actual  knowledge  of  the  difference  between  right  and 
wrong. 

We  are  not  called  upon  by  this  exception  to  decide  what 
the  true  rule  of  law  is  upon  that  subject,  but  whether  the  , 
court  erred  in  not  laying  down  any  rule.    It  is  not  error  to  / 
/  refuse  to  instruct  the  jury  upon  matters  of  law,  where  no! 
\evidence  tending  to  raise  the  question  had  been  introduced  -j 
and  we  think  the  court  was  clearly  right  in  holding  that 
while  no  evidence  tending  to  show  an  incapacity  to  act  upon 
a  knowledge  that  the  act  was  wrong  had  been  introduced, 
the  affirmative  tendency  of  the  evidence  was  to  support  a 
wholly  different  theory  and  ground  of  defense.    We  are  of 
opinion  that  the  evidence  in  the  case  did  not  call  for  any 
ruling  upon  the  point  made,  and  that  no  ^rror  has  intervened 
in  this  matter. 

Exception  was  taken  to  the  judgment,  on  the  ground  that 
the  sentence  fixes  a  day  for  execution  in  violation  of  section 
845  of  the  Revised  Statutes  of  the  District  of  Columbia. 
The  objection  is,  that  under  this  section  execution  must  be 
postponed  till  after  the  next  term,  namely,  the  April  term 
oi  the  court  in  general  term,  and  that,  in  contemplation  of 
law,  the  present  extends  to  the  time  fixed  for  the  beginning 
of  the  October  term  ;  so  that  the  day  fixed  by  the  sentence 
falls  within  and  not  after  this  term. 

The  section  referred  to  is  in  the  following  words  : 
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"To  enable  any  person  convicted  by  the  judgment  of  the 
court  to  apply  for  a  writ  of  error,  in  all  cases  where  the  judg- 
ment shall  be  death,  or  confinement  in  the  penitentiary,  the 
court  shall,  on  application  of  the  party  accused,  postpone 
the  final  execution  thereof  to  a  reasonable  time  beyond  the 
next  term  of  the  court,  not  exceeding  in  any  case  thirty 
days  after  the  end  of  such  term." 

The  first  day  of  a  term  of  this  court,  but  not  its  duration, 
is  fixed  ;  the  term  ends  whenever  the  court  adjourns  sine  die, 
and  is  then  determined  for  all  purposes.  As  section  845  was 
framed  in  contemplation  of  this  theory  of  the  ending  of  a 
term,  it  follows  that,  if  the  day  to  which  final  execution  of 
a  sentence  is  postponed  falls  after  the  next  term  of  this 
court,  as  determined  by  its  adjournment  sine  die,  execution 
is  postponed  in  accordance  with  the  meaning  of  that  section. 
If  it  should  happen  in  any  case  that  this  court  has  prolonged 
the  "  next  term  "  referred  to  until  the  day  set  for  final  exe- 
cution is  reached,  the  criminal  court  would  then  be  author- 
ized upon  application  of  the  party,  to  postpone  execution, 
so  that  it  should  fall  after  the  actual  adjournment  sine  die  of 
this  court.  It  is  not  shown  that  the  terms  of  the  sentence 
have  violated  section  845,  and  we  find  no  error  in  this  action 
of  the  court. 

Some  other  exceptions  of  minor  importance  were  dis- 
cussed in  the  argument.  We  have  considered  them,  and 
have  found  no  error  in  the  rulings  to  which  they  refer.  A 
new  trial  is  therefore  denied,, and  the  judgment  of  the  court 
is  afiirmed. 

I  will  here  observe  that  although  I  was  requested  to  give 
the  opinion  of  the  court,  there  were  some  considerations 
which  I  found  it  inconvenient  to  combine  with  those  that  I 
have  prepared,  and  for  which  I  was  indebted  entirely  to  the 
investigations  of  my  brother,  Mr.  Justice  Hagner.  I  have 
asked  him  to  have  the  kindness  to  help  out  this  opinion  by 
a  separate  suggestion  of  those  grounds. 
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Mr.  Justice  HAaNEB.  It  was  asserted  with  much  confidence 
by  the  counsel  of  the  prisoner,  in  his  earnest  argument,  that 
under  the  law  as  it  existed  in  Maryland  at  the  time  of  the 
cession  of  the  District  of  Columbia  to  the  United  States,  if 
a  mortal  blow  had  been  given  witliin  the  territory  now  com- 
prehended in  the  District  boundaries,  and  the  victim  bad 
died  in  another  jurisdiction,  the  offender  could  not  have 
been  punished  within  the  State  of  Maryland. 

The  decision  of  this  question  is  not  essential  to  the  posi- 
tion upon  which  the  opinion  of  the  court  has  been  placed — 
(that  the  crime  is  punishable  under  the  statutes  of  the  United 
States,  without  reference  to  the  antecedent  conditions  of  the 
State  law  before  the  crimes  act  was  enacted) — but  the  point 
was  much  pressed,  and  has  been  carefully  considered  by  the 
court ;  and  in  compliance  with  the  request  of  my  brother 
James,  I  will  state  the  result  of  our  examination  of  the  stat- 
utes of  Maryland  bearing  on  the  subject. 

Before  the  Revotution,  the  courts  of  the  Province  having 
criminal  jurisdiction  were  known  as  the  Provincial  court, 
and  the  County  courts.  The  former  possessed  general  juris- 
diction over  the  entire  Province  in  all  matters  criminal  as 
well  as  civil  ;  while  to  the  County  courts  was  entrusted  the, 
punishment  only  of  the  more  trivial  ofienses. 

The  first  State  Constitution  of  1776  transferred  the 
authority  of  the  Provincial  court  to  a  tribunal  known  as  the 
General  court,  and  retained  the  County  courts  under  their  old 
name.  By  law  the  sessions  of  the  General  court  for  all  the 
counties  lying  on  the  east  side  of  Chesapeake  Bay,  known  as 
the  Eastern  Shore,  were  required  to  be  held  in  Talbot  County, 
and  those  for  all  the  counties  of  the  Western  Share  were  to 
be  held  at  Annapolis.  Various  statutes  were  enacted  extend- 
ing the  criminal  jurisdiction  of  the  county  courts,  from  time 
to  time,  until  the  year  1785,  when  the  legislature  at  the 
November  session  passed  a  statute,  chapter  87,  entitled  ''an 
act  concerning  jurisdiction,"  by  the  seventh  section  of  which 
it  was  declared — 

"  §  7.  That  the  justices  of  the  several  and  respective  county 
courts  shall  have  full  power  and  authority,  unless  in  cases 
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particularly  directed  by  law  to  be  tried  in  the  general  court, 
to  try,  according  to  law,  all  and  every  person  and  persona 
who  have  committed  or  shall  commit  any  offense  or  crime 
whatsoever,  although  it  ^lay  subject  such  person  or  persona 
to  the  pains  of  death,  and  upon  conviction  of  the  offender  or 
offenders;  in  due  course  of  law,  in  the  county  court  of  the  county 
in  which  the  crime  or  offense  shall  be  committed^  give  judgment 
according  to  the  nature  and  quality  of  the  crime  or  offense.'* 

By  section  8  it  was  provided:  "  That  every  person  charged, 
apprehended,  or  indicted  for  any  capital  crime,  or  such  as  will 
subject  such  peraon  upon  conviction  to  an  infamous  punish- 
ment, shall  have  a  right,  upon  application  to  any  judge  of  the 
general  court,  or  any  two  justices  of  the  county  court,  to  a 
habeas  corpus  cum  causa,  to  remove  himself  or  herself,  with 
the  proceedings  in  the  case,  to  the  general  court,  where  such 
person  shall  be  tried  upon  such  removal. 

It  is  evident  that  the  legislature,  by  the  7th  section  of 
the  statute,  entrusted  to  the  county  courts  the  amplest 
power  to  try  all  criminal  cases  whatsoever  ;  with  the  posi- 
tive condition,  however,  that  the  trial  should  be  had  in  the 
county  where  the  crime  should  be  committed.  This  expression 
was  afterwards  introduced  itito  the  Constitution  of  the  Uni- 
ted States  in  two  places,  and  into  the  crimes  act,  and  in  our 
opinion  was  designed  by  the  legislature  to  have  the  same  .sig- 
nification we  have  already,  in  the  opinion  of  the  court,  as- 
cribed to  that  act  of  Congress.  The  county  in  which  the 
crime  is  committed,  upon  every  fair  principle  of  construction 
and  reason,  must  be  held  to  mean  the  county  within  which 
the  act  of  violence  was  performed,  or  as  expressed  in  Riley 
vs.  State,  9  Hump.,  656,  «*  where  the  active  agency  of  the  per- 
petrator was  employed." 

The  common-sense  signification  of  the  expression  cannot 
admit  of  serious  question  when  subjected  to  practical  test. 

In  1865  Booth  inflicted  a  mortal  wound  upon  President 
Lincoln  in  Ford's  theatre.  The  dying  President  was  removed 
to  a  dwelling  on  the  west  side  of  Tenth  street.  If  the  bound- 
ary line  of  the  District  had  passed  between  the  two  places,  as 
might  well  have  been  the  case,  Mr.  Lincoln  would  have  died  in 
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another  jurisdiction.  It  cannot  be  contended  that  Booth  did 
not  commit  murder.  If  it  be  asked  where  it  was  committed,  can 
it  be  said;  with  any  appearance  of  reason,  that  he  committed 
it  in  the  dwelling^  where  he  had  never  set  foot. 

Can  it  be  supposed  that  the  legislature  when  deliberately 
enacting  a  statute  "  concerning  jurisdiction,"  intended  to 
perpetuate  a  supposed  technical  rule  that  never  would  have 
been  thought  of  except  for  the  peculiar  constitution  of  the 
juries  in  remote  times,  which  never  had  place  in  this  country 
at  all  ? 

The  legislature  expressly  repudiated  the  idea  that  any 
crime  punishable  by  the  county  courts  should  thereafter  be 
supposed  to  be  capable  of  performance  in  two  counties. 
Whatever  might  be  its  character  or  atrocity,  it  was  declared 
that  it  should  thereafter  be  held  to  have  been  perpetrated 
only  in  one  jurisdiction,  viz.,  "the  county  in  which  the  crime 
shall  be  committed,^^ 

The  supposed  doubt  as  to  the  law  where  a  murder  had 
been  done  under  the  conditions  referred  to  in  the  preamble 
of  the  statute  2  and  3  Edward  VI,  must  have  have  been 
familiar  to  every  lawyer  of  the  day.  That  statute  had  been 
in  force  in  Maryland  since  its  settlement,  one  hundred  and 
fifty  years,  before.  (Kilty's  Report  of  the  Statute,  p.  166). 
It  would  not  only  have  been  an  inexcusable  neglect  of  duty 
in  the  legislature  to  have  refrained  from  adopting  sufficient 
words  to  remove  any  possible  doubt  on  the  point,  while  they 
then  had  the  subject  of  jurisdiction  in  hand  ;  but  it  wonld 
have  been  in  violation  of  a  cherished  principle,  familiar  to  the 
people  of  the  confederation  and  of  the  State,  to  have  admit- 
ted the  possibility  that  an  accused  person  should  thereafter 
be  triable  in  a  difierent  jurisdiction  from  that  where  the 
act  of  violence  occurred.  It  was  one  of  the  complaints  in 
the  Declaration  of  Independence  against  the  English  king 
that  be  had  given  his  assent  to  laws  which  had  for  their 
object  "  transporting  us  beyond  seas  "  for  trial.  And  in  article 
18  of  the  declaration  of  rights  prefixed  to  the  Maryland 
constitution  of  1776,  it  was  declared  that  ^^  the  trial  of  facts 
where  they  arise  is  one  of  the  greatest  securities  of  the  liveS; 
liberties,  and  estate  of  the  people.'^ 
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And  this  same  principle  was  subsequently  incorporated 
into  the  Constitution  of  the  United  States^  in  Article  8, 
which  declared  that — 

'^  The  trial  of  all  crimes,  except  in  cases  of  impeachment^ 
shall  be  by  jury,  and  such  trial  shall  be  had  in  the  State 
where  the  said  crime  shall  have  been  committed^  but  when  not 
commiUed  within  any  State,  the  trial  shall  be  at  such  place 
or  places  as  the  Congress  may  by  law  have  directed." 

And  it  was  still  further  enforced  in  the  6th  amendment 
to  the  Constitution  which  limited  the  selection  of  the  jury 
to  the  district,  as  well  as  State,  "  wherein  the  crime  sliall  have 
been  committed,^^ 

If  the  legislature  had  undertaken  to  determine  the  place 
of  trial,  as  between  the  locality  where  the  blow  was  stricken 
and  that  of  the  death  of  the  victim,  every  consideration  of 
convenience,  justice,  public  policy,  and  observance  of  Consti- 
tutional injunction,  would  have  conspired  to  induce  them  to 
provide  that  the  trial  should  occur  within  that  jurisdiction 
whose  laws  were  charged  to  have  been  violated  by  the  accused 
party,  rather  than  to  require  his  removal  from  the  place 
"  where  the  facts  arise  "  to  a  State  perhaps  far  remote  from 
friends,  and  from  the  witnesses  of  the  transaction;  to  a  juris- 
diction where  the  laws  might,  on  the  one  hand,  be  of  far 
greater  severity,  or  where,  on  the  other,  the  deed  might  not 
be  considered  criminal  at  all. 

It  was  not  necessary  that  the  legislature  should  employ 
many  words  to  express  their  purpose  to  establish  this  rule  of 
law  for  the  future.  An  apt  phrase  or  word  was  sufficient, 
and  they  selected  and  adopted  as  adequately  declaring  their 
meaning  the  words, "  where  the  crime  shall  be  committed ;^^  which 
were  in  entire  sympathy  with  the  provisions  of  the  funda- 
mental law  referred  to. 

Subsequent  statutes  of  Maryland  support  this  view  of  the 
act  of  1785. 

By  chapter  I  of  November  session,  1787,  which  recited 
the  insecure  condition  of  the  public  jails  of  the  State 
and  the  hazard  of  keeping  prisoners  until  brought  to  trial  at 
the  stated  terms  of  the  ordinary  courts,  the  governor  was 
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authorized,  upon  application,  ^'  to  issue  commissious  of  oyer 
and  terminer  and  jail  delivery  for  the  trial  of  all  crimes, 
oiFences  and  misdemeanors  whatsoever,  that  have  arisen  or 
may  arise  in  any  county  within  this  State,  whenever  it 
shall  appear  to  him  that  there  is  a  necessity  such  commis- 
sion should  issue." 

Neither  in  this  act  authorizing  the  creation  of  these 
courts  of  oyer  and  terminer,  nor  in  the  eighth  section  of  the 
act  of  1785,  authorizing  the  general  court  to  try  certain 
criminal  cases  brought  before  it  by  habeas  corpus,  was  there 
the  same  plain  injunction  that  the  trial  should  be  in  the 
jurisdiction  where  the  crime  was  committed^  as  had  been  adopted 
with  respect  to  the  county  courts,  in  section  7  of  the  act  of 
1785,  chapter  87. 

The  absence  of  such  a  provision  as  to  the  General  court 
and  the  courts  of  oyer  and  terminer,  gave  rise  to  the  passage 
of  the  act  of  November  session,  1789,  chapter  22,  entitled 
"  An  act  to  ascertain  the  mode  of  trial  in  certain  cases," 
which  is  in  these  words : 

"Whereas  doubts  have  been  entertained  if  a  mortal 
stroke  be  given  on  one  shore  of  this  State,  and  the  par- 
ties stricken  die  on  the  other  shore  thereof,  where  and  in 
what  manner  the  party  giving  such  mortal  stroke  shall  be 
tried  : 

II.  '^  Be  it  enacted  by  the  general  assembly  of  Maryland^  That 
from  and  after  the  end  of  this  session  of  assembly,  if  a  mor- 
tal stroke  shall  be  given  within  the  body  of  any  county  on 
one  shore  of  this  State,  and  the  party  so  stricken  shall  die 
thereof  within  a  twelve-month  and  a  day  from  the  time  of 
such  stroke  given,  within  the  body  of  any  county  on  the 
other  shore  of  this  State,  the  party  giving  such  mortal 
stroke,  and  all  aiders  and  abettors,  &;c.,  shall  and  may  be  in- 
dicted, arraigned,  and  tried,  in  the  general  court  of  either 
shore,  or  by  justices  of  oyer  and  terminer,  sitting  either  in 
the  county  where  the  stroke  shall  be  given,  or  in  the  county 
where  the  death  shall  happen,  and  judgment  shall  be  given, 
and  execution  had,  in  the  same  manner  as  if  the  stroke  and 
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dMth  both  happened  on  the  same  shore^  or  in  the  coatity 
where  the  said  justices  of  oyer  and  terminer  shall  sit." 

Section  8  of  this  same  statute  declared — 

"  Whereas  the  two  shores  of  this  State  are  divided  by  the 
waters  of  Chesapeake  Bay,  and  in  some  instances  the 
counties  of  this  State  are  divided  by  the  waters  of  rivers 
or  creeks^  which  may  occasion  doubts  as  to  the  trial  of  homi- 
cide in  certain  cases : 

^^£e  it  enacted  J  That  from  and  after  the  end  of  this  session  of 
assembly,  if  a  mortal  stroke  shall  be  given  on  the  said  waters 
of  the  Chesapeake,  and  the  party  so  stricken  shall  die  thereof 
within  a  twelve-month  and  a  day,  or  if  a  mortal  stroke  shall 
be  given  in  any  part  of  this  State,  and  the  party  so  stricken 
shall  die  thereof  within  a  twelve  month  and  a  day  on  thel 
said  waters  of  the  Chesapeake,  in  such  case  the  party  giving 
such  mortal  stroke,  and  all  aiders,  abetters,  comforters,  and 
accesories  ther^elof  and  thereto,  shall  and  may  be  indicted, 
arraigned,  and  tried,  in  the  General  court  of  either  shore,  or 
before  justices  of  oyer  and  terminer,  sitting  in  any  county  ot 
either  shore,  and  judgment  shall  thereon  be  given,  and  execu- 
tion had,  in  the  same  manner  as  if  the  stroke  and  death  had 
both  happened  on  either  shore." 

By  section  4  a  similar  provision  was  made  where  the  stroke 
occurred  on  the  waters  of  any  river  or  creek  dividing  any 
counties  and  the  death  occurred  on  shore,  or  where  tl^e  blow 
was  stricken  in  any  such  county  and  the  death  occurred  on 
any  such  river  or  creek. 

The  careful  omission  of  all  mention  of  the  county  courts 
from  this  act,  shows  that  the  hiw-niakers  considered  they  had 
already  made  ample  provision  for  the  trial  by  those  tribunals 
of  any  crime,  murder  included,  in  the  county  where  the 
oftense  was  committed,  irrespective  of  the  place  of  death  of  the 
murdered  person. 

The  jurisdiction  of  the  county  courts  in  all  criminal  cases 
was  confirmed  by  chapter  50  of  November  session,  1790  ;  and 
by  chaoter  43  of  November  session,  1796  ;  and  remaincl  un- 
im{)aired  ^p  to  the  passage  of  the  act  of  Congress  of  27th 
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Febrnary,  1801^  when  the  statute  was  passed  creating  the 
court  which  was  the  predecessor  of  this  tribanal. 

In  our  opinion,  then,  it  is  clear  beyond  question  that  if  a 
mortal  blow  had  been  stricken  before  the  session,  in  either 
of  the  counties,  parts  of  which  constitute  the  District  as  it 
now  exists,  and  the  party  stricken  had  died  in  any  other 
jurisdiction,  the  county  court  of  the  county  where  the  blow 
was  stricken,  would  have  had  undoubted  jurisdiction  to  try 
and  sentence  the  offender. 

Much  reliance  has  been  placed  by  the  counsel  of  the  de- 
fendant upon  two  decisions  alleged  to  have  taken  place  within 
this  jurisdiction,  which,  it  is  said,  settles  this  question  ac- 
cording to  their  contention. 

The  iirst  case  is  the  United  States  vs.  Bladen,  reported  in 
1st  Cranch,  Circuit  Court  Reports,  648.  The  party  there 
was  indicted  for  manslaughter.  It  appeared  that  the  fatal 
blow  was  struck  in  Alexandria  and  the  party  died  in  Mary- 
land, and  it  was  decided  by  the  court  that  they  were  without 
jurisdiction  to  try  him  for  the  homicide,  although  he  could 
be  held  for  the  assault.  It  is  worthy  of  remark  in  this  case 
that  Mr.  Walter  Jones,  one  of  the  most  eminent  lawyers  of 
the  country,  on  that  occasion  represented  the  United  States. 
He  insisted,  as  we  have  decided  this  day,  that  the  recitals  in 
the  statute  of  Edward  VI  were  not  correct  statements  of 
the  common  law  at  the  time  of  its  enactment.  But  the  cir- 
cuit court  of  the  District  of  Columbia  was  holding  its  ses- 
sion in  Alexandria,  within  a  portion  of  the  District  ceded 
from  Virginia,  and  its  decision  was  controlled  by  the  state 
of  the  law  in  Virginia.  No  such  provision  existed  in  the 
Virginia  statutes,  at  the  time,  as  had  been  incorporated,  as 
we  have  shown,  into  the  law  of  the  State  of  Maryland.  It 
by  no  means  follows  that  the  court  would  have  decided  the 
point  in  the  same  way  if  a  case  with  similar  facts  had  been 
presented  at  its  next  session  on  the  Maryland  side  of  the 
Potomac,  in  view  of  the  explicit  declarations  of  the  Mary- 
land statutes. 

The  other  case  referred  to  is  that  of  the  United  Btates  v. 
James  BoUa.     The  brief  of  the  defendant's  f^unael  has 
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copied  literally  the  statement  of  the  .case  taken  from  the 
American  Law  Journal,  published  in  1860.  We  have  exam- 
ined the  original  papers  in  the  case^  and  are  satisfied  that 
there  is  nothing  appearing  in  them  that  would  justify  the 
conclusion  that  the  point  now  before  us  was  considered  or 
decided  by  the  court.  It  appears  that  on  the  80th  of  June, 
1848,  the  grand  jury  indicted  a  certain  James  Rawley  for 
manslaughter.  The  indictment,  which  I  hold  in  my  hand, 
declares  that  on  the  25th  of  April,  in  the  county  of  Wash- 
ington and  District  of  Columbia,  the  said  Rawley,  in  and 
upon  a  certain  person  to  the  jurors  unknown,  did  make  an 
assault  and  inflict  upon  him  with  a  stick,  which  he  then  and 
there  held,  a  mortal  wound,  of  which  the  said  person  un- 
known, on  the  same  day  and  year  aforesaid,  in  the  county 
aforesaid,  died.  The  complete  docket  entries  in  the  case  are 
as  follows : 

"  June  30th,  1848.  No.  449.  United  States  v.  James 
Rawley.  Manslaughter.  Indictment.  July  10th,  nolle  prose-^ 
quiy  and  the  prisoner  remanded  to  wait  the  requisition  of 
the  governor  of  Maryland  or  Virginia,  and  the  district  at- 
torney to  give  immediate  notice  to  the  authorities  of  those 
States.*^ 

It  seems  hardly  consistent  with  this  entry  that  any  offense 
could  have  been  committed  within  the  District,  for  in  Bla- 
den's case  the  court  had  held  that  if  the  blow  was  struck  in 
Alexandria,  within  its  jurisdiction,  the  party  might  be  in- 
dicted for  the  assault.  It  would  seem  rather  then,  as  a  noL 
pros,  was  entered,  that  it  had  been  ascertained  after  the  find- 
ing of  the  indictment  that  no  part  of  the  offense  had  oc- 
curred within  the  District  of  Columbia.  On  the  28d  of 
October,  1848,  the  said  Rawley,  stating  his  name  as  Rolla, 
applied  for  a  habeas  corpus,  and  was  brought  before  Judge 
Crawford  on  the  same  day  by  the  marshal,  with  a  statement 
of  the  cause  of  his  detention,  namely,  that  at  some  time  in 
the  month  of  April,  1848,  in  the  county  of  Washington,  he 
had  struck  a  certain  Saulsbury  with  a  piece  of  wood  and 
caused  his  death.    The  hearing  was  adjourned  until  the  80th 


MO  UHirsD  BxAins  v.  Ouin4V. 

pf  October,  1848,  and  on  the  27th  of  November,  1848,  the 
judge  passed  the  following  order : 

'^The  prisoner  brought  before  me  according  to  adjourn - 
tnent,  and  it  being  stated  by  the  district  attorney  that  the 
attorney-general  of  Maryland  had  communicated  his  opinion 
that  Maryland  had  no  jurisdiction  in  the  case,  and  the 
authorities  of  Virginia  not  having,  although  twice  at  least 
informed  of  the  facts,  taken  any  measures  to  demand  Jamee 
Bawley  for  trial  in  Virginia,  I  feel  compelled,  after  the  l^)6e 
of  time  and  the  circumstances  above  named,  to  dischai^e 
him  from  custody,  which  is  ordered." 

And  this  is  the  entire  record  of  the  case.  Manifestly  there 
is  nothing  appearing  in  these  papers  to  justify  the  inference 
that  the  point  now  made  was  either  insisted  upon  or  decided. 
The  statement  of  the  judge  would  rather  indicate  that  the 
grand  jury  had  indicted  a  person  who  had  been  improperly 
accused,  and  who  had,  in  fact,  committed  no  such  crime 
at  all.* 

^Shortly  after  the  delivery  of  the  above  opinion,  counsel  for  the 
prisoner  made  application  to  one  of  the  Justices  of  the  Supreme  Court 
of  tlie  United  States  ( Mr.  Justice  Bradley)  for  a  writ  of  habeas  corpus 
on  the  j^round  that  this  court  was  without  Jurisdiction  to  try  the  prisoner 
for  the  ofteuce  charged  In  the  indictment,  llie  application,  however, 
was  refused.  The  opinion  of  the  learned  Justice,  giving  his  reasons 
for  denying  the  writ,  will  not  be  an  unfit  concluMon  to  one  of  the 
most  interesting  and  important  cases  ever  decided  in  this  District. 

I 

In  the  Supreme  Coubt  of  the  United  States. 

In  the  Matter  of  ths  Application  of  Charles  J.  Guiieau  1 
Jor  a  writ  of  Habeas  Corpus,  j 

Charles  J.  Guiteau,  being  in  prison  under  sentence  of  death  for  the 
murder  of  President  JamcB  A.  Garfield,  makes  application  for  a  habeas 
corpus  to  be  discharged  from  said  imprisonment,  on  the  ground  that  tlie 
criminal  court  of  the  District  of  Columbia,  by  which  he  was  tried  and 
convicted,  had  no  jurisdiction  of  his  ofiensc.  Tlie  supposed  want  of 
Jurisdiction  is  based  on  the  fact  that,  although  the  mortal  wound  was 
inflicted  in  the  District  of  Columbia,  the  death  of  the  President  took 
place,  in  New  Jersey;  whereas  the  act  under  which  the  indictment  was 
found  (section  5339  of  the  Revised  Statutes),  only  declares  murder 
within  any  fort,  arsenal,  dock-yai-d,  magazine,  or  in  any  place  or  district 
of  country  under  the  exclusive  jurisdiction  of  the  United  States,  shall 
suffer  di^ath,  and  jurisdiction  is  only  given  to  the  court  to  try  ^'crimes 
and  offenses  committed  within  the  District/*  Revised  Statutes  District 
of  Columbia,  ftec.  763,  as  amended. 
It  is  contended  that  the  murder  was  committed  only  partly  within 
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the  District  of  Colambia  and  partly  within  the  State  of  New  Jersey, 
and)  therefore,  cannot  be  said  to  have  been  committed  within  the 
District  of  Columbia. 

By  the  strict  technicality  of  the  common  law  this  position  would 
probably  be  correct,  althnufh  Lord  Chief-Justice  Hale,  one  of  the 

Seatebt  criminal  lawyers  and  jud^s  that  ever  lived,  uses  the  following 
nguage:  *^  At  common  law,*'  says  he,  ^^  if  a  roan  had  been  striclcen  in 
one  county  and  died  in  another,  it  was  doubtful  whether  he  were 
indictable  or  triable  in  either,  but  the  more  common  opinion  was  that 
he  might  be  indicted  where  the  stroke  was  given,  for  the  death  was  but 
a  consequence,  and  might  be  found,  though  in  another  county,  and  if 
the  party  died  in  another  county,  the  body  was  removed  into  the  county 
whei*e  the  stroke  was  given,  for  the  coroner  to  take  an  inquest  super 
visum  corporis. ^^ 

This  case  shows  that  in  Lord  Chief- Justice  Hale's  opinion  the 
principal  crime  was  committed  where  the  stroke  was  given,  and  that 
when  the  production  of  tiie  dead  body  gave  the  jury  ocular  demonstra- 
tion of  the  corpus  deiccli^  the  difficulty  of  jurisdiction  was  overcome. 
But  to  remove  the  doubt  as  to  the  power  of  jurors  to  try  such  a  case,  it 
was  enacted  by  the  statute  2  and  3  Edward  VI,  c  24,  thnt  the  murderer 
might  be  tried  in  tlie  county  where  the  death  occurred ;  and  to  remedy 
the  difficulty  where  the  stroke,  or  the  death,  happened  out  of  England, 
it  was  enacted,  by  a  subsequent  statute,  2  Greorge  II,  c.  21,  that  the 
trial  might  be  in  the  county  where  tlie  stroke  was  given  if  the  party  died 
out  of  the  realm ;  or  where  the  death  occurred,  if  the  stroke  was  given 
out  of  the  realm ;  this,  in  effect,  making  the  murder  a  crime  in  the 
county  in  which  either  the  stroke  was  given  or  the  death  occurred. 
These  statutes,  as  the  Supreme  (vourt  holds,  and  as  their  reasoning  ^ 
satisfactorily  shows,  were  in  force  in  Maryland  in  1801,  when  the  « 
Supreme  Court  was  organized,  and  by  the  organic  act  of  Congress 
became  laws  of  the  Di&trict  of  Columbia. 

If,  therefore,  the  District  bad  continued  a  part  of  the  State  of  Mary- 
land, with  those  laws  in  force,  and  if  the  murder  in  question  had  taken 
place  exactly  as  It  did,  It  would  have  been  considered  a  murder  com- 
mitted within  the  State  of  Maryland,  and  within  the  county  out  of  which 
the  District  was  carved,  and  would  have  been  indictable  and  triable  in 
such  county.  When,  tlierefore,  Congressi  in  ISOl  conferred  upon  the 
courts  of  the  District  jiu'isdiction  to  try  all  crimes  and  offenses  commit- 
ted within  the  District,  it  gave  juris<iiction  to  try  the  murder  of  which 
the  prisoner  has  been  found  guilty,  the  present  law  being  a  mere  codifi- 
cation of  that  enactment.  For  the  same  reason  the  crimes  act  of  1790, 
when  it  came  to  operate  upon  the  District,  became  applicable  to  such  a 
murder. 

It  may  be  objected  that  the  conferring  jurisdiction  to  try  the  crime  of 
murder  in  such  a  case  when  only  the  stroke  was  given  within  the 
territory  and  the  death  occurred  el!«e where,  and  vice  versuy  did  not  make 
it  murder  in  the  territory.  But  this  is  a  purely  technical  objection. 
There  is  no  doubt  that  the  legislature  miglit  have  enacted,  in  so  many 
words,  that  if  either  the  mortal  stroke  should  be  given,  or  the  conse- 
quent death  should  happen  within  the  territory,  it  should  be  deemed  a 
murder  committed  there. 

The  statute  adds,  substantially,  that  effect  and  meaning,  and  after  it 
went  into  operation  the  crime  became  a  crime  within  the  territory. 

It  is  unnecessary  to  say  tiiat  stich  a  construction  of  the  statu'cs  and 
of  the  act  of  Congress  much  better  subserves  the  purposes  of  justice, 
atid  is  more  in  consonance  with  their  object  and  intent,  than  the 
extremely  technlciil  construction  contended  for  on  behalf  of  the 
prisoner. 

This  view  of  the  subject  renders  it  unnecessary  to  examine  the 
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decisions  of  Mr.  Justice  Washin^D,  in  the  case  of  Magill ;  of  Mr.  Justice 
Curtis,  in  the  case  of  Armstrong,  or  of  the  Circuit  Court  of  this  District 
in  the  case  of  Bladen,  since  they  were  all  cases  in  which  no  statute  Uke- 
that  of  2  George  n,  could  be  invoked. 

It  seems  to  me,  therefore,  after  very  careful  consideration  of  the 
question,  that  the  criminal  court  of  the  District  had  jurisdiction  to  try 
the  case  of  Guiteau,  and  that  a  Juxbeas  corpus  for  liis  discharge  ought  not 
to  be  allowed.  I  should  be  very  reluctant  to  interfere  with  the  course 
of  justice  in  any  case  in  which  a  fair  and  impartial  trial  has  been  had, 
and  the  jurisdictional  question  has  been  fully  considered,  unless  it 
appeared  to  me  quite  clear  that  a  mistake  had  been  made  in  assuming 
jurisdiction,  or,  at  least,  that  it  was  a  question  of  very  grave  doubt. 

The  question  in  this  case  was  very  fully  and  learnedly  discussed  both 
by  the  learned  judge  who  tried  the  cause  and  by  the  Supreme  Court  in 
General  Term ;  and  after  a  careful  examination  of  the  arguments  of 
counsel  on  both  sides  and  of  the  learned  opinion  of  the  judges,  with  such 
reflection  as  I  have  been  able  to  give  to  the  subject,  I  have  reached  the 
conclusion  above  stated. 

In  a  case  of  grave  doubt  and  difficulty,  and  appellate  in  its  character 
(as  this  case  is),  I  have  a  right,  undoubtedly,  to  refer  the  matter  to  the 
Supreme  Court  of  the  United  States,  as  was  done  in  £x  parte  Clarke 
(100  U.  S.,  399);  but  such  is  not  the  usual  course,  and  is  not  to  be 
followed,  if  it  can  well  be  avoided.  Prompt  action  Is  one  of  the  bene- 
ficial characteristics  of  the  remedy  of  Tiabeas  caipus^  and  is  due  both  to 
the  prisoner  and  the  administration  of  justice. 

The  law  gives  jurisdiction  to,  and  places  the  responsibility  upon,  a 
single  judge  to  grant  or  refuse  the  writ ;  and  it  is  his  duty  to  decide  an 
application  therefor  if  he  can  do  so  with  reasonable  confidence  in  his 
own  conclusion ;  and  it  is  his  right  to  do  in  every  case. 

The  application  is  denied. 
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opinion  of  Mr.  Justice  Cox  upon  the  Jurisdictional  Ques- 
tion in  the  Case  of  United  States  v.  Guiteau. 

DELIVEBBD  in  the  CBIHINAIi  TEBM  S.  C.  D.  C,  JANUARY  10,  1882. 


At  an  early  stage  of  this  case  I  had  expressed  a  preference 
that  if  it  was  designed  to  raise  this  question,  it  should  be 
presented  in  a  preliminary  form,  by  way  of  demurrer  or  plea, 
because  a  determination  adversely  to  the  jurisdiction  would 
have  spared  us  all  the  labor  and  trouble  of  this  trial.  How- 
ever, counsel  had  the  privilege  of  raising  the  question  at  any 
stage  of  the  case.  The  jurisdiction  of  the  court  had  been 
publicly  discussed  and  seriously  challenged,  and  I  felt  it  in- 
cumbent upon  me  not  to  seem  to  ignore  a  question  so  vital 
to  the  rights  of  the  defendant.  I  deemed  it  my  duty,  there- 
fore, to  investigate  it  somewhat.  It  is  proper,  perhaps,  that 
I  should  now  express  the  opinion  which  I  have  reached,  in 
the  course  of  my  investigation  of  this  question  before  dis- 
cussing any  other  points,  although  the  opinion  is  somewhat 
long,  and,  perhaps,  it  may  be  tedious. 

Several  of  the  counts  of  this  indictment  show  that  the 
President  was  shot  in  the  District  of  Columbia  and  died  of 
the  wound  so  inflicted,  in  the  State  of  New  Jersey.  It  else- 
where appears  that,  after  his  death,  his  body  was  brought 
back  to  the  District  of  Columbia. 

These  facts  are  ilso  suflSciently  shown  in  the  evidence. 

A  question  is  raised  as  to  the  jurisdiction  of  this  court  to 
try  and  punish  an  offense  committed  under  these  circum- 
stances. 

It  has  been  supposed  that  this  case  is  provided  for  by  the 
United  States  Revised  Statutes,  and  especially  section  781, 
which  enacts : 

"  When  any  offense  against  the  United  States  is  begun  in 
one  judicial  circuit  and  completed  in  another,  it  shall  be 
deemed  to  have  been  committed  in  either,  and  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  punished  in  either 
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district f  in  the  same  manner  as  if  it  had  been  actually  and 
wholly  committed  therein." 

The  section  begins  by  imposing  a  penalty  for  conspiring  to 
commit  any  offense  against  the  laws  or  to  defraud  the  United 
States.  And  it  closes  with  the  paragraph,  "  And  when  any 
offense  shall  be  begun,"  &c. 

The  context  shows  that  it  was  directed  against  frauds  upon 
the  revenue  and  was  meant  for  cases  in  which  different 
parts  of  the  fraud  were  perpetrated  in  different  districts. 
But,  conceding  that  the  re-enactment  of  the  clause  by  itself 
and  as  an  independent  section,  in  the  revision,  will  give  it  a 
more  extensive  application,  it  is  still  an  offense  against  the 
United  States  only,  which  comes  within  its  purview.  The 
class  of  cases  for  which  it  was  originally  intended 
were,  in  their  nature,  offenses  against  the  United  States  and 
could  not  be  offenses  against  any  other  authority.  The 
offense  we  are  now  dealing  with  is  not  an  offense  against  the 
United  States,  except  in  consequence  of  its  having  been  com- 
mitted in  territory  under  exclusive  Federal  jurisdiction.  If 
committed  in  a  State,  it  would  have  been  an  offense  against 
the  State.  If  a  fatal  wound  had  been  given  in  a  State,  fol- 
lowed by  death  in  a  State,  but  within  the  limits  of  a  dif- 
ferent Federal  judicial  district,  it  would  have  been  still  an 
ofietise  against  a  State  only.  And  if  such  an  offense  can  be 
divided  into  parts  and  the  mortal  stroke  be  called  one  part 
and  the  death  another,  if  either  was  committed  in  a  State, 
to  that  extent  it  was  not  an  offense  against  the  United  States, 
and  either  the  offense  was  not  begun  or  it  was  not  completed, 
against  the  United  States.  It  could  not,  therefore,  be  called 
an  offense  against  the  United  States,  begun  in  one  place  and 
completed  in  another,  and  consequently  such  a  case  does  not 
Qome  within  the  purview  of  the  statute  at  all. 

But  besides  that,  the  statute  refers  to  offenses  begun  in 
one  judicial  circuit  and  completed,  in  another,  and  makes  it 
punishable  in  either  district.  Now,  what  judicial  circuits  and 
districts  of  the  United  States  are  is  settled  by  law,  and  is 
easily  determined.  The  whole  judicial  system  of  the  United 
States  is  mapped  out  in  the  Revised  Statutes. 

Section  530  declares  that  *^  the  United  States  shall  be 
divided  into  judicial  districts  as  follows"  ;  and  it  then  pro- 
ceeds to  designate  by  name  the  States,  and  parts  of  States, 
which  shall  compose  each  district ;  and  the  District  of  Col- 
umbia has  no  part  in  this  arrangement. 

Further  on,  section  604'  groups  all  these  districts,  a^n, 
into  nine  circuits,  to  which  the  District  of  Columbia,  is 
oqually  a  stranger. 
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It  need  hardly  be  observed  that  the  title  "  District  of  OoU 
umbia "  represents  a  political  division,  and  never  had  any 
reference  to  the  judicial  system  of  the  United  States.  The 
original  judicial  system  of  the  United  States  was  created  for 
the  States  in  1789,  before  the  District  of  Columbia  had  a 
separate  political  existence,  and  the  latter  has  never  been 
engrafted  upon  it  by  any  subsequent  amendments. 
•  The  provision,  therefore,  for  punishment  of  offenses  begun 
in  one  judicial  circuit  and  completed  in  another,  can  have  no 
application  to  offenses  begun  in  the  District  of  Columbia  and 
completed  within  a  State. 

Nor  is  any  help  to  the  opposite  view,  to  be  derived  from 
section  98  of  the  Revised  Statutes  of  the  District  of  Colum- 
bia, which  enacts  that — 

"  The  Constitution  and  all  the  laws  of  the  United  States 
which  are  not  iocaUy  inapplicable  shall  have  the  same  force 
and  effect  within  the  District  as  elsewhere  in  the  United 

States." 

An  act  directed  at  offenses  committed  within  a  judicial, 
circuit  or  district  has  precisely  the  same  effect  as  if  it  had 
described  the  States  or  parts  of  States  composing  the  same. 
If  it  speaks  of  an  offense,  e.  ^.,  begun  in  the  first  circuit  and 
completed  in  the  second,  it  is  as  if  it  described  the  very  States 
embraced  in  each.  Such  a  law  would,  of  course,  be  locally 
inapplicable  to  the  District  of  Columbia — as  much  so  as  a 
law  to  punish  smuggling  in  California. 

The  only  legislation  which  could  aft'ect  the  application  of 
section  731  of  the  general  Revised  Statutes,  would  be  that 
which  would  create  in  the  District  of  Columbia  a  judicial 
circuit  or  district. 

Nor  does  section  760  of  the  Revised  Statutes  of  the  Dis- 
trict affect  this  question.     That  section  is  : 

^^  The  Supreme  Court  shall  possess  the  same  powers  and 
exercise  the  same  jurisdiction  as  the  circuit  courts  of  the 
United  States." 

Now,  it  is  elementary  law  that  the  jurisdiction  of  the  cir- 
cuit courts  over  crimes  is  statutory  only. 

I  have  already  shown  that  in  a  case  like  the  present,  if  a 
part  of  the  offense  be  considered  as  committed  within  a  State 
and  outside  of  exclusive  Federal  jurisdiction,  it  is  not  the 
case  provided  for  by  section  781,  the  only  statute  supposed 
to  cover  the  case,  and  that  it  would  not  be  within  the  juris- 
diction of  a  circuit  court.    Section  760  aforesaid,  therefore. 
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would  not  confer  jarisdiction  upon  the  Supreme  Court  of  the 
District. 

Section  6889,  Revised  Statutes,  imposes  the  punishment 
of  death  for  murder  committed  within  any  place  or  district 
of  country  under  the  exclusive  jurisdiction  of  the  United 
States,  and  also  for  a  murder  committed  by  inflicting  a  wound 
on  the  high  seas  or  in  any  arm  of  the  sea,  river,  harbor,  kc.y 
of  which  the  wounded  party  dies  elsewhere;  but,  strangely, 
omits  the  case  of  a  wound  inflicted  on  land  within  the  excla- 
sive  jurisdiction  of  the  United  States,  resulting  in  death 
elsewhere.  So  that  we  derive  no  aid  from  the  statutes  of 
the  United  States  in  such  case.  A  murder  committed  here 
is  punishable  here,  but  if,  as  in  this  case,  the  fatal  w^ound  is 
inflicted  here  and  the  death  occurs  elsewhere,  the  question 
is,  whether  the  punishable  crime  is  committed  here.  We 
look  in  vain  to  the  statutes  of  the  United  States  for  enlighten- 
ment on  this  subject. 

There  is,  however,  a  statute  of  2  GejjjJH,  ch.  21,  passed  in 
1729,  providing  for  the  trial  of  murders  in  cases  where  either 
the  stroke  or  death  only  happens  within  that  part  of  Great 
Britain  called  England;  which  enacts  that  when  any  person 
"  shall  be  feloniously  stricken  or  poisoned  at  any  place  with- 
in that  part  of  Great  Britain  called  England,  and  shall  die 
of  the  same  stroke  or  poisoning  upon  the  sea,  or  at  any  place 
out  of  that  part  of  the  kingdom  of  Great  Britain  called 
England  *  *  *  an  indictment  thereof  found  by  the 
jurors  of  the  county  in  that  part  of  the  kingdom  of  Grfeat 
Britain  •  •  •  shall  be  good  and  effectual  in  the  law 
•  •  •  as  if  such  felonious  stroke  and  death  thereby 
ensuing  •  •  •  had  happened  in  the  same  county  where 
such  indictment  shall  be  found." 

If  this  statute  was  in  force  in  Maryland,  it  is  in  force  here, 
and  exactly  meets  this  case. 

The  statute  is  not  included  in  the  list  which  Chancellor 
Kilty  prepared  in  pursuance  of  a  resolution  of  the  Maryland 
legislature  of  1809,  as  in  force  in  Maryland;  but  this  is  not 
conclusive,  as  the  court  of  appeals  of  Maryland  have  declared 
several  English  statutes  to  be  in  force  in  Maryland  which  he 
omitted  from  his  list. 

This  statute  in  terras  applies  to  that  part  of  Great  Britain 
called  England.  But  several  statutes  similarly  limited  have 
been  declared  in  force  in  Maryland,  by  the  court  of  appeals. 

The  Declaration  of  Rights  of  Maryland  says  "  that  the 
inhabitants  of  Maryland  are  entitled  to  the  common  law  of 
England     *     •     •    and  to  the  beneflt  of  such  of  the  English 
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statutes  as  existed  at  the  time  of  their  first  emigration,  and 
which,  by  experience,  have  been  found  applicable  to  their, 
local  and  other  circumstances,  and  of  such  others  as  havej 
been  since  made  in  England  or  Great  Britain,  and  have  been\ 
introduced,  used  and  practiced  by  the  courts  of  law  and! 
■equity." 

Although  this  statute  would  be  as  conveniently  applicable 
in  Maryland  as  in  England,  it  was  not  in  force  at  the  time 
of  the  first  emigration,  and  there  is  no  evidence  that  it  has 
•ever  been  usedHTirT  practiced  under  in  the  courts. 

And  yot,  as  the  court  of  appeals  say,  in  Sibley  vs.  "Williams 
Execr.,  3  G.  &  J.,  52,  "  it  has  always  been  understood  that 
the  judges  under  the  old  (charter)  government  laid  it  down 
as  a  geuf^ral  rule  that  all  statutes  for  the  administration  of 
justice,  whether  made  before  or  after  the  charter,  so  far  as 
they  were  applicable,  should  be  adopted." 

And  as  this  would  seem  to  be  pre-eminently  a  statute  for 
the  administration  of  justice,  there  is  good  reason  for  hold- 
ing it  to  be  in  force  in  Maryland  and  this  District.  But  it 
does  not  become  necessary  to  determine  that  question 
definitely  now,  because  I  shall  rest  my  decision  of  this  ques- 
tion on  common  law  principles. 

The  contention  is,  in  this  case,  that  murder  can  only  be 
tried  and  punished  in  the  county  where  it  is  committed; 
that  death  is  an  essential  element  in  the  crime,  and  that^  as 
the  death  did  not  occur  within  this  District,  the  crime  of 
murder  was  not  committed  here,  but,  at  most,  an  assault  with 
intent  to  kill.  The  same  reasoning  will  apply  to  the  place 
where  the  death  occurred.  The  mortal  wound  being  an 
essential  element  of  the  crime,  and  this  not  having  been 
infiicted  in  the  same  jurisdiction  where  the  death  occurred, 
it  follows  that  murder  was  not  committed  there.  The  con- 
sequence of  this  doctrine  is  that,  although  murder  most  foul 
may  be  committed,  yet,  if  by  accident,  or  even  by  contrivance 
of  the  assassin  himself,  the  victim  be  conveyed,  before  his 
death,  over  the  territorial  boundary  of  the  jurisdiction  where 
he  was  smitten,  it  becomes  impossible  to  locate  the  murder, 
and  its  perpetrator  secures  immunity  from  the  punishment 
due  to  this  heinous  crime. 

Tested  by  a  common  sense  application  of  the  principles  of 
the  common  law,  this  position  would  hardly  meet  with  favor 
anywhere,  and  few  courts  would  be  willing  to  assent  to  it 
unless  constrained  thereto  by  preponderant  authority.  , 

A  wound,  not  immediately  fatal,  is  infiicted  in  tliis  Dis- 
trict.    Until  its  consequences  are  asceitained,  it  cannot  be 
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determined  whether  the  offense  committed  is  a  homicide  or 
an  attempt.    Bat  when  death  results  from  the  wound,  no 
matter  where,  it  is  ascertained  that  a  homicide  is  committed. 
lEverything  of  which  the  perpetrator  was  guilty  was  com- 
Imitted  here.     The  crime  consists  in  intentionally  and  unlaw- 
>fully  causing  the  death.     Wherever  the  death  may  have 
•occurred,  it  was  caused  Aere,  b3'  the  fatal  wound  inflicted 
^hert.     It  is  even  a  misnomer  to  speak  of  such  an  offense  as 
having  been  begun  here  and  completed  elsewhere.     There 
are  offenses  to  which  such  language  is  applicable,  as  the  case 
of  forgerj-,  where  a  part  of  the  fabricated  instrument  is 
executed  in  each  of  several  jurisdictions;  or  the  case  of  con- 
spiracy, where  several  conspirators  reside  and  act  in  different 
jm'isdictions.    In  all  cases  of  this  kind  there  is  an  active 
agency  exercised  by  the  offenders  in  the  several  jurisdictions^ 
and  something  done  in  each  to  perfect  the  crime.     But  in 
the  supposed  case  of  murder,  the  offender's  active  agency  is 
exhausted  here.    The. laws  of  physical  nature  take  up  the 
work  where  he  left  off,  and  simply  work  out  the  consequences 
.of  his  crime,  and  by  them  determine  its  gmde.     It  is  per- 
fectly true  that  the  crime  of  murder  is  not  complete,  in  point 
of  timey  until  death  occurs.    But  it  is  a  7i(m  sequitiir  that  it  is 
: completed  where  death  occurs.    The  event  determines  the 
crime,  but  does  not  necessarily  locate  it. 
^  It  is  hardly  correct  to  speak  of  the  death  as  an  element  in 

the  crime.  It  is  a  necessary  condition  to  it,  but  the  elements 
of  the  crime  are,  properly,  the  acts  of  the  perpetrator,  to  wit: 
the  malice,  intent,  and  the  blow.  Apart  from  the  wound, 
as  already  said,  the  death  was  not  his  act,  but  was  the  work 
of  nature.  The  deed  committed  by  him  draws  to  it  the  con- 
;  sequence^  as  the  principal  does  the  incident,  and  common 
^-j  sense  would  dictate  that  if  the  crime  must  have  a  locality, 
in  order  to  be  punishable,  its  locality  is  where  the  assassin's 
acts  were  committed.  The  common  law  can  be  guilty  of  no 
greater  absurdity  than  the  doctrine  that  in  the  sup- 
posed case  of  a  mortal  wound  and  a  consequent  death,  m 
different  jurisdictions,  the  murder  is  an  intangible  abstrac- 
tion, and  the  redress  of  the  wrong  is  beyond  the  machinery 
of  the  law. 

But,  in  fact,  this  doctrine  never  had  in  England  the  sanc- 
tion of  a  judicial  decision  or  any  other  countenance  than 
(extrajudicial  opinions  or  doubts. 

In  8  Coke's  Institutes,  48,  it  is  said;  '^  If  a  man  be  stricken 
upon  the  high  seas  and  dieth  of  the  same  stroke  upon  land^ 
his  cannot  be  inquired  of  by  the  common  law  because  not 
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visne  can  come  (i.  e.y  no  jury  can  be  snmmoired)  from  the 
place  where  the  stroke  was  giveUy  because,  it  is  not  within  any  of 
the  counties  of  the  realm.^^ 

The  same  thing,  in  substance,  is  stated  in  1  Hawkins  P. 
0.  C,  18,  pp.  11,  12,  and  1  East's  P.  C,  865. 

But  what  the  law  would  be  in  opposite  case,  viz.,  where 
the  stroke  is  given  in  the  bodj'  of  a  county  and  the  death 
occilrs  out  of  the  realm — on  the  high  seas  or  elsewhere — 
which  would  be  substantially  the  present  case,  is  not  stated. 
The  reasons  assigned  for  the  failure  of  jurisdiction  would 
not  apply  to  such  a  case,  because  ajury  could  be  summoned 
from  the  county  where  the  blow  was  struck,  and,  indeed,  the 
silence  of  these  commentators  as  to  the  supposed  case,  while 
excluding  the  opposite  case  from  the  cognizance  of  the  com- 
mon law,  would  justify  the  inference  that  it  could  be  inquired 
of  by  the  common  law.  Nor  do  I  find  a  different  opinion 
expressed  as  to  this  particular  case  anywhere.  From  a  trea- 
tise on  the  admiralty  jurisdiction,  by  Sir  Matthew  Hale, 
preserved  among  the  Hargrave  manuscripts  in  the  British 
Museum  J  it  seems  to  have  been  his  opinion  that  in  case  of  a 
stroke  given  in  the  narrow  seas,  followed  by  death  on  land, 
the  trial  should  be  at  common  law,  "  because  (to  use  his  lan- 
guage) otherwise  there  would  be  a  failure  of  justice,  which 
cannot  be  presumed  in  so  long  a  continuance  of  time,"  and 
that  "the  death  that  is  within  the  county  shall,  for  neces- 
sity and  to  prevent  a  failure  of  justice,  attract  the  trial  of 
the  whole  offense  to  the  common  law."  These  reasons  would 
certainly  apply  with  equal  force  to  the  opposite  case  of  a 
stroke  on  land  followed  by  death  without  the  realm.  In 
this,  as  in  the  other,  for  necessity,  and  to  prevent  a  failure 
of  justice,  the  common  law  should  take  cognizance  of  the 
offense.  The  statute  of  2  Geo.  H,  before  referred  to,  ex- 
pressly provides  for  both  cases,  simply  reciting  that  it  is 
enacted  for  preventing  any  failure  of  justice  and  for  taking 
away  ail  doubts  touching  the  trial  of  murder  in  the  cases 
mentioned ;  but  whether  such  doubts  existed,  as  to  both 
classes,  is  not  very  clearly  intimated. 

The  doubts  which  have  been  expressed  relate  more  partic- 
ularly to  the  case  of  felonious  assaults  in  one  county,  result- 
ing in  death  in  another  county,  within  the  realm ;  and  it 
must  be  admitted  that  the  reasons  urged  against  the  juris- 
diction in  the  county  of  the  blow,  apply  equally  where  the 
death  occurs  abroad. 

As  to  this,  Coke  says  (8  Inst.,  48),  "And  before  the 
making  of  the  Stat.,  2  £dw.  VI,  if  a  man  had  been  feloni- 
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onsly  stricken  or  poiflcmed  in  one  connty  and  after  had  died 
in  another  county,  qo  sufficient  indictment  could  thereof 
have  been  taken  in  either  of  said  counties,  because,  by  the 
law  of  the  realm,  the  jurors  of  one  county  could  not  inquire 
of  that  which  was  done  in  another  county.  It  is  provided 
in  that  act,  that  the  indictment  may  be  t^en  •  •  •  in 
that  county  where  the  death  doth  happen." 

The  reason  assigned  by  Coke  could  not  now  be  deemed 
sufficient.  The  same  author  shows  that  the  jurors  of  a 
county  where  a  murder  was  committed  might  inquire  into 
the  guilt  of  accessories  instigating  it  in  another  county. 
And  when  we  remember  that  many  ofienses  are  committed 
in  a  given  jurisdiction  which  are  begun  elsewhere,  as  in  the 
case  of  libels  sent  into  it  for  publication,  nuisances  began 
outside  and  continued  within,  &c.,  it  is  seen  that,  in  order  to 
fix  the  responsibility  on  the  offending  party,  jurors  must 
necessarily  inquire  of  all  matters  outside  of  their  county 
that  are  pertinent  to  those  within. 

The  idea  in  question  probably  grew  out  of  the  long  since 
obsolete  rule  that  jurors  had  to  be  summoned  from  the  parish, 
vill  or  neighborhood  of  a  crime,  on  account  of  their  knowl- 
edge of  the  facts,  of  the  parties,  and  witnesses.  Indeed, 
they  were  summoned  more  as  witnesses  than  as  impartial 
judges,  and  this  was  a  reason  why  they  could  not  notice 
events  which  had  transpired  in  other  counties.  The  modern 
theory  of  the  grand  jury  is  the  reverse  of  all  this.  It  re- 
quires that  body  to  be  unbiassed  and  to  inquire  by  the  testi- 
mony of  witnesses,  and  that  inquiry  has  no  territorial  limit 
narrower  than  the  exigencies  of  the  case. 

This  reason  is  set  out  in  the  preamble  of  the  statute  2  and 
8  Edw.  VI,  to  which  Coke  refers.  That  recites  that  "  whereas 
it  often  happenetb  and  cometh  in  sundry  counties  of  this 
realm,  that  a  man  feloniousl}"^  stricken  in  one  county, and  after 
dieth  in  another  county,  in  which  case  it  hath  not  been 
founden  by  the  laws  or  customs  of  this  realm,  that  any  suffi- 
cient indictment  thereof  can  be  taken  in  any  of  the  said  two 
counties  ;  for  that,  by  the  custon  of  this  realm,  the  jurors 
of  the  county  where  such  party  died  of  such  stroke,  can 
take  no  knowledge  of  such  stroke,  being  in  a  foreign  county, 
although  the  same  two  counties  and  places  adjoin  very  near 
together.  Neithe  jurors  of  the  county  where  the  stroke  was 
given,  cannot  take  knowledge  of  the  death  in  another  county, 
although  such  death  most  apparently  came  of  the  same 
stroke.  So  that  the  King's  Majesty,  within  his  own  realm, 
cannot,  by  any  laws  yet  made  or  known,  punish  such  mar- 
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therers  or  m^nquellors  for  ofi'ensee  in  this  form  committed 
and  done ; "  ^nd  then  the  statute  proceeds  to  enact : 

"  That  wheie  a  person  feloniously  stricken  or  poisoned  in 
one  county  shall  die  of  the  same  in  another^  an  indictment 
thereof,  found  by  the  jurors  of  the  county  where  the  death 
shall  happen  *  *  *  shall  be  as  good  and  ettectual  as  if 
the  stroke  or  poisoning  had  been  committed  in  thatcouniy." 

The  statute  does  not  prohibit  an  indictment  in  the  county 
where  the  blow  was  given,  but  authorizes  it  where  the  death 
occurs. 

The  enacting  part  would  simply  justify  the  inference  that 
an  indictment  could  not  previously  have  been  had  in  the 
county  where  the  death  occurred,  but  would  rather  lead  us 
also  to  infer  otherwise  as  to  the  county  where  the  blow  was 
given. 

The  preamble,  however,  does  recite  that  it  has  not  been 
found  that  any  sufficient  indictment  can  be  taken  in  either 
of  the  counties. 

This  preamble  is  not  an  enactment,  nor  is  it  a  declaratory 
statute,  intended  to  establish  the  meanirtg  and  interpretation 
of  existing  laws.  It  is  simply  a  declaration  of  the  reasons, 
which  may  be  well  or  ill  founded,  for  the  enactment  which 
follows.     Still  less  is  it  a  judicial  exposition  of  the  law. 

Says  Dwarris,  in  his  work  on  Statutes,  p.  503  : 

*'  A  preamble  is  not  only  not  essential  and  often  omitted,| 
but  it  is,  strictly  speaking,  xoiihout  force  in  a  legislatioe  sensey] 
being  but  a  guide  to,  and  not  the  vehicle  of  the  import  of 
the  statate.  (6  Mad.,  62, 144.)  And  to  what  is  it  properly 
a  guide  ;  to  the  meaning  of  the  enactment?  o^o ;  but  to 
the  intentions  of  the  framer,  which  is  only  the  first  stage  on 
the  road  in  the  construction  of  statutes." 

Again,  p.  506 : 

**'I  use  the  preamble,'  says  Wigram,  V.  C,  in  Salkeld  vs. 
Johnson,  1  Hare,  207,  'onlj^  for  the  purpose  of  ascertaining 
what  the  cases  are  to  which  the  act  was  intended  to  apply.' 
So,  in  Fellows  vs.  Clery,  Pattesoti,  J.,  said  the  preamble  of 
an  act  may  be  legitimately  used  to  ascertain  and  find  the  sub- 
ject-matter to  which  the  enacting  part  is  to  be  applied,  and 
even  in  some  cases  to  control  and  cut  down  the  enacting 
part.  •  •  •  Such  is  the  whole  extent  of  the  influence 
of  the  title  and  preamble.  Barrington  has  shown  in  his  ob- 
servations on  the  statutes,  by  many  instances,  that  a  statutei 
frequently  recites  that  which  is  not  the  real  occasion  of  the! 
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ilaW;  or  states  that  doubts  existed  aa  to  law,  i9\i^rk^  in  fact^ 
Inone  were  entertnintjd.  Tlie  most  ooracnon  »ecital  for  the 
io trod  action  of  any  new  regnlation  haa  beefi  to  set  forth 
that  doubts  have  arisen  at  the  common  lav.  Frequently 
these  alleged  doubts  never  existed  at  all,  and  such  prtsambles 
are  soppoiied,  therefore,  to  have  much  weakened  the  force  of 
th»  oon\mon  law  in  several  instances/' 

Sedgwick  on  Statute  and  Constitutional  Law  repeats  the 
views  of  Dwarris. 

As  this  preamble,  then,  has  neither  the  force  of  legislation 
nor  the  weight  of  judicial  decision,  we  need  not  feel  ham- 
pered by  it  as  authority,  but  are  at  liberty  to  inquire  from 
other  sources  what  was  the  common  law  on  this  subject. 

Long  after  this  date  we  find  Sir  Matthew  Hale  writing 
that  '^  at  common  law,  if  a  man  had  been  stricken  in  one 
county,  and  died  in  another,  ii  was  doubtful  whether  he  were 
indictable  or  triable  in  either,  but  ike  more  common  opinion  was 
that  he  might  be  indicted  where  the  stroke  was  given,  for  the 
death  is  but  a  consequent  and  might  be  found  though  in 
another  county,  9  E.  IV,  48  ;  7  H.  VII,  8  ;  and  if  the  party 
died  in  another  county,  the  body  was  removed  into  the 
county  where  the  stroke  was  given  for  the  coroner  to  take 
an  inquest  super  visum  corporis,*^  &c. 

Still  later,  we  find  Sergeant  Hawkins  (P.  C,  8th  ed.,  p. 
94)  writing,  "  //  is  said  by  some  that  the  death  of  one  who 
died  in  one  county  of  a  wound  given  in  another  was  not 
indictable  at  all,  b^ause  the  offense  was  not  complete  in  either, 
and  the  jury  could  only  inquire  of  what  happened  in  their  own 
county.  But  it  hath  been  holden  by  others  that  if  the  corpse 
were  carried  into  the  county  where  the  stroke  was  given 
the  whole  might  be  inquired  of  by  a  jury  of  the  same 
county." 

And  nearly  ninety  years  later  still,  viz.,  in  1806,  East 
(Crown  Law,  v.  1,  p.  861)  writes  : 

"  Where  the  stroke  and  death  are  in  different  counties,  ii 
was  doubtful  at  common  law  whether  the  offender  could  be 
tried  at  all,  the  offense  not  being  complete  in  either,  though 
the  Yfiore  common  opinion  was  that  he  might  be  indicted 
where  the  stroke  was  given,  for  that  alone  is  the  act  of  the 
^  party;  and  the  death  is  but  a  consequence  and  might  be 
I  found,  though  in  another  county,  and  the  body  was  removed 
into  the  county  where  the  stroke  was  given." 

And  Starkie,  in  1828  (1  Grim.  Plead.,  p.  4,  note),  says, 
that  the  difilculty  of  inquiring  by  the  jury  into  the  df^vthin 
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another  county  was  frequently  avoided  by  carrying  the  dead 
body  back  into  the  county  where  the  blow  was  struck,  and 
there  a  jury  might  inquire  both  of  the  stroke  and  the  death. 
These  extracts  show  that  the  supposed  rule  which  excluded 
a  grand  jury  of  one  county  from  inquiring  into  what  had 
transpired  in  anoth9r  was  a  mere  technicality  and  of  no 
force.  It  was  evaded  by  a  device  which  did  not  change  the 
fact  that  the  death  had  happened  in  another  county,  and 
yet  allowed  the  jury  to  inquire  into  it  ;  and,  in  fact,  it  had 
been  held  in  the  reign  of  Henry  VII,  in  a  case  in  the  Tear 
Books,  in  7  Hen.  VH,  8,  where  no  such  device  as  the 
removal  of  the  body  was  resorted  to,  that  an  indictment 
which  laid  the  blow  in  Middlesex  and  the  death  in  Essex 
was  good,  because  the  striking  is  the  principal  act,  and  they 
who  can  take  notice  of  the  principal  can  take  notice  of  the 
death,  as  accessory,  though  in  another  county  ;  though  it  is 
true,  however,  that  there  was  a  dissenting  opinion.  Tre- 
maile,  J.,  said  :  "  It  seems  that  it  is  not  material  where  he 
died,  for  the  striking  is  the  principal  point,  but  it  requires 
death,  otherwise  it  is  not  felony  ;  but  whether  he  died  in 
one  place  or  another  is  not  material." 

It  is  inconceivable  that  the  formality  of  removing  the 
body  into  the  jurisdiction  where  the  wound  was  inflicted 
would  be  considered  necessary  at  this  day  to  create  jurisdic- 
tion there,  but  if  it  would  be,  it  is  sufficient  to  add  that  that 
condition  is  fulfilled  in  the  present  case,  and  the  corpus 
delecti,  without  dispute,  is  proven  here. 

The  extracts  before  mentioned,  show,  further,  that  as 
early  as  Sir  Matthew  Hale's  day,  the  distinction  was  per- 
ceived between  the  constituents  and  the  consequences  of  a 
crime,  and  we  have  his  high  authority  that  the  wore  common 
opinion  favored  the  jurisdiction  in  the  county  where  the 
stroke  was  given,  and  he  cites  the  case  in  the  Year  Books 
already  mentioned. 

Serjeant  Hawkins  also  notes  this  as  the  opinion  of  some, 
and  Mr.  East  as  the  more  common  opinion. 

The  case  in  the  Year  Books  and  the  opinions  of  these 
eminent  writers  may,  I  think,  be  taken  as  more  satisfactory 
evidence  of  the  common  law  than  the  preamble  of  the  Stat. 
2  and  8,  Edw.  VI,  and  the  commentary  of  Coke,  which  is 
evidently  based  upon  it. 

I  have  thus  referred  to  the  case  of  a  wound  inflicted  in 
one  county  followed  by  death  in  another,  because  the  reas- 
ons aflecting  jurisdiction  in  such  case  seemed  applicable  to 
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the  case  where  these  events  were  separated  by  the  line  of 
national  jurisdiction. 

In  neither  case,  was  there  any  decision  in  England  against 
the  jurisdiction  in  the  county  where  the  stroke  wa&  given, 
and  in  the  case  where  the  death  occurred  abroad,  there  do 
not  seem  to  have  been  doubts  expressed.  It  seems  to  me 
that  in  both  cases  the  great  authority  of  Sir  Matthew  Hale 
would  have  been  cast  in  the  scale  in  favor  of  the  jurisdiction. 

Later  on,  we  find  Chief  Justice  Abbot  in  the  case  of  Rex 
vs.  Burdett,  an  indictment  for  libel,  decided  in  1821,  saying, 
in  reference  to  the  statute  of  2  and  8  Edw.  VI : 

"It  seems  somewhat  extraordinary  that  the  preamble  of 
this  part  of  the  statute  should  be  expressed  in  the  terms  in 
which  we  find  it,  because  Lord  Hale  mentions  the  point  as 
being  doubtful  at  common  law,  and  says  the  more  common 
opinion  was  that  the  party  might  be  indicted  where  the 
stroke  was  given,  and  in  the  same  page  there  is  a  reference 
to  Cole's  case,  Plowden,  401,  to  show  that  a  general  pardon 
whereby  all  misdemeanors  are  pardoned,  intervening  between 
the  mortal  stroke  and  the  death  of  the  party  stricKcn,  doth 
pardon  the  felony  consequentially,  because  the  act  that  is 
the  oftense  is  pardoned,  though  it  be  not  a  felony  until  the 
party  die." 

And  still  later,  in  1831,  we  have  the  case  of  Rex  vs.  Har- 
gi-avc,  5  Car.,  and  p.  170,  a  case  of  assault  in  the  parish  of 
All  Saints,  Poplar,  in  the  county  of  Middlesex,  followed  by 
death  in  the  county  of  Kent.  The  indictment  and  trial 
were  in  the  county  of  Middlesex,  where  the  fatal  assault  was 
made.  An  objection  to  the  indictment  was  that  it  did  not 
charge  the  ottense  at  any  particular  place.  Mr.  Justice 
""  7  Patterson  said: 

/  *^  The  giving  of  the  blows  which  caused  the  death  consti- 
tutes the  felony.  The  languishing  alone,  which  is  not  any 
part  of  the  oftense,  is  laid  in  Kent;  the  indictment  states 
that  the  prisoners  were  then  and  there  present,  aiding  and 
abetting  in  the  commission  of  the  said  felony;  that  must  of 
course  apply  to  the  parish  of  All  Saints,  Poplar,  where  the 
blows  which  constitute  the  felony  were  given,  and  the  words 
then  and  there  refer  with  sufficient  certainty  to  that  parish." 

The  indictment  in  the  county  where  the  fatal  assault  was 

made  was  sustained.    It  must  be  very  evident  from  these 

citations  that  the  weight  of  authority  in  England  is  in  favor 

of  the  jurisdiction  at  the  place  where  the  fatal  injury  is 

.    inflicted. 
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In  this  country  the  authorities  are  divided. 
The  earliest  that  has  heen  brought  to  my  attention  is  that 
of  U.  S.  vs.  Bladen,  1  Cr.  C.  C.  R.,  548.  This  was  a  case  in 
the  old  circuit  court  of  this  District,  sitting  in  Alexandria 
county,  and  of  course  administering  the  law  of  Virginia 
which  was  in  force  there.  It  appeared  that  the  mortal  blow 
had  been  given  in  Alexandria,  and  the  death  resulting  from 
it  took  place  in  St.  Mary's  county,  Md.  There  appears  to 
have  been  little  discussion  of  the  question  of  jurisdiction, 
but  the  court  were  of  opinion  that  the  judgment  must  be 
for  the  prisoner,  the  offense  not  being  complete  within  their 
jurisdiction. 

The  court  refer  for  authority,  to  Coke's  Institutes,  which 
have  already  been  considered,  and  to  Heydon's  Case,  4  Coke, 
41,  and  Horn  vs.  Ogle,  4  Coke,  42, 

I  have  found  two  cases  in  Coke's  Reports,  under  the  title 
of  Heydon's  Case,  which  are  both  civil  actions,  and  throw  no 
light  upon  the  present  question,  and  have  been  unable  to 
find  any  case  bearing  the  other  title. 

Subsequently,  in  1821,  the  case  of  Commonwealth  vs.  Lin- 
ton, 2  Virginia  Cases,  205,  was  decided.  In  that  case  the 
deceased  was  wounded  in  Virginia  and  died  in  Ohio.  In 
this,  too,  there  was  not  only  little  or  rather  no  discussion, 
but  the  Attorney-General  admitted  that  the  common  law  was, 
that  where  a  man  was  stricken  in  England  and  died  in  a  for- 
eign country,  or  where  a  blow  was  given  in  one  county  and 
the  person  died  in  another,  in  the  former  case  he  could  not 
be  tried  in  England  for  murder  (which  seems  to  have  been 
a  gratuitous  admission),  nor  in  the* latter,  could  he  be  tried 
in  either  county.  He  referred  to  Hawkins  and  Chitty  only, 
and  the  court,  without  discussion,  adopted  his  view. 

In  the  case  of  United  States  vs.  Rolla,  reported  unofBcially 
in  2  American  Law  Journal,  188,  which  was  tried  in  Wash- 
ington  in  1849,  Judge  Crawford  adopted  the  same  view;  but 
here  too,  there  does  not  seem  to  have  been  any  discussion  of 
the  subject,  and  no  authority  is  cited  by  the  court.  The 
judge  probably  followed  the  cases  already  referred  to. 

In  two  of  the  United  States  circuit  courts,  in  the  cases 
U.  S.  vs.  McGill,  1  Wash  Cir.  Ct.,  468,  decided  in  1806,  and 
U.  S.  vs.  Armstrong,  2  Curtis  C.  C,  446,  it  was  held,  in  the 
same  general  way,  that  a  murder  on  the  high  seas  was  not 
gojnplete,  so  as  to  give  the  United  States  courts  jurisdiction 
p  try  it,  where  the  wound  was  given  at  sea,  but  the  death 
occurred  on  land. 

The  case  of  Stoughton  vs.  The  State,.  18  Sm.  &  M.,  256» 
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has  been  supposed  to  be  adverse  to  the  jurisdiction  where 
the  wound  is  inflicted,  if  the  death  occurs  elsewhere,  but  it 
is  not  so.  It  turns  entirely  on  the  statute  of  Missiseippi, 
and  does  not  purport  to  settle  the  common  law  question. 
Judge  Sharkey,  referring  to  the  statute  of  Edw.  VI,  says: 

'^  Our  statute  was  passed  with  the  same  object.  It  does 
not,  it  is  true,  say  that  the  prisoner  shall  not  be  tried  in  the 
county  where  the  stroke  was  given,  and  if  it  could  be  shown 
clearly  that  he  was  triable  there  by  the  common  law,  perhaps 
the  statute  might  be  regarded  as  giving  additional  power  to 
try  him  in  the  county  where  the  death  happened,  without 
interfering  with  the  jurisdiction  as  at  common  law.  But  as 
the  question  was,  to  say  the  least,  doubtful,  at  common  law, 
the  statute  must  be  regarded  as  the  only  law  on  the  sub- 
ject." 

If  the  fact  is  of  any  value,  it  may  be  remarked,  of  all 
these  cases,  that  they  lack  the  feature  present  in  this  case, 
of  the  return  of  the  body  of  the  victim  to  the  jurisdiction 
of  the  assault. 

The  question,  as  one  at  common  law,  arose  in  the  case  of 
Riley  vs.  State,  9  Humphreys,  656,  in  1849. 

It  was  objected  for  the  defense  that  there  was  no  evidence 
in  the  record  that  the  death  had  happened  in  Hender- 
son county,  where  he  was  indicted  which  was  indepensable 
to  give  the  court  jurisdiction  to  try  the  prisoner. 

The  court,  after  referring  to  a  statute  of  the  State,  passed 
in  1809,  says: 

"  But  that  act  provides  that  in  all  criminal  cases  the  trial 
shall  be  had  in  the  county  where  the  offense  may  have  been 
committed."  *  •  •  «  gu^  it  is  insisted  that  this  construc- 
tion only  restores  the  common  law  rule  and  involves  the  sub- 
ject before  us  in  all  the  uncertainty  that  existed  before  the 
statute  of  Edward,  and,  as  a  consequence,  if  the  stroke  be 
given  in  one  county  and  the  death  happen  in  another  the 
party  can  be  indicted  in  neither.  We  do  not  think  these 
consequences  follow.  In  the  first  place,  the  statute  of  Ed- 
ward was  enacted  to  remove  all  doubts  upon  the  subject,  be- 
cause different  opinions,  growing  out  of  the  refinements  of 
that  period  of  the  common  law,  had  been  expressed.  We 
find  no  decision  in  which  it  has  been  held  that  the  murderer, 
in  such  case  could  be  indicted  in  neither  county.  On  the 
contrary,  East  says  the  common  opinion  was  that  he  might 
be  indicted  where  the  stroke  was  given.    That  alone  is  the 
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act  of  the  party.  He  commits  this  act  and  the  death  is  only 
a  consequence.  Therefore,  when  the  legislature  enact  that 
the  party  shall  be  tried  in  the  county  where  the  oftense  may 
have  been  committed,  they  intended  where  the  active  agency 
of  the  perpetrator  toas  employed.  We  think,  therefore,  that 
the  trial  was  properly  had  in  the  county  of  Henderson,  where 
the  stroke  was  given." 

1875.  In  the  case  of  Minnesota  vs,  Gessert,  21  Minn.,  369, 
it  appeared  that  the  defendant  was  indicted  for  murder  by 
feloniously  stabbing  the  deceased  in  Washington  county,  in 
that  State,  from  which  he  died  in  the  county  of  Pierce,  in 
Wisconsin.  The  indictment  was  demurred  to,  as  showing  a 
want  of  jurisdiction.  Berry,  Justice,  on  the  question  of 
jurisdiction,  said  :  "  It  is  for  his  acts  that  the  defendant  is  ' 
responsible.  They  constitute  his  offense.  The  place  where 
they  are  committed  must  be  the  place  where  his  offense  is 
committed,  and  therefore  the  place  where  he  should  be  in- 
dicted and  tried.  In  this  instance,  the  acts  with  which  the 
defendant  is  charged,  to  wit,  the  stabbing  and  wounding, 
were  committed  in  Washington  county.  The  death  which 
ensued  in  Pierce  county,  though  it  went  to  characterize  the 
acts  committed  in  Washington  county,  w^as  not  an  act  of 
the  defendant  committed  in  Wisconsin,  but  the  consequence 
of  the  acts  committed  in  Washington  county  against  the 
peace  and  dignity  of  the  State  of  Minnesota.  We  are  there- 
fore of  opinion  that  the  demurrer  should  be  overruled." 

So,  in  State  vs.  Bowen,  16  Kansas,  476,  it  was  objected 
that  the  information  below  was  insufficient,  because  it  omits 
to  allege  the  death  in  the  county  where  the  indictment  was 
found.     Brewer,  J.,  said,  after  reviewing  the  authorities  : 

"  It  seems  to  us,  without  pursuing  the  authorities  farther, 
reasonable  to  hold  that  as  the  only  act  which  the  defendant 
does  towards  causing  the  death  is  in  giving  the  fatal  blow, 
the  place  where  he  does  that  is  the  place  where  he  commits 
the  crime,  and  that  the  subsequent  wanderings  of  the  in- 
jured party,  uninfluenced  by  the  defendant,  do  not  give  an 
ambulatory  character  to  the  crime  ;  at  least,  that  these 
movements  do  not,  unless  under  express  warrant  of  the 
statute,  change  the  place  of  the  offense,  and  that  while  it 
may  be  true  that  the  crime  is  not  completed  until  death,  yet 
that  the  death  simply  determines  the  character  of  the  crime 
committed  in  giving  the  blow  and  refers  back  and  qualifies 
the  blow." 

The  same  thing  has  recently  been  decided  in  the  State  of 
Alabama  in  the  case  of  James  D.  Green  vs.  The  State  of 
89 
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Alabama,  the  report  of  which  has  not  yet  been  published. 
The  defendant  was  indicted  for  the  murder  of  Epbaaim 
Thompson,  who  was  wounded  in  Colbert  county,  Alabama^ 
and  died  from  the  wound  in  the  State  of  Georgia. 

Somerville,  J.,  after  considering  the  legislation  on  this 
class  of  cases,  said  : 

'^  But  we  need  not  rest  the  decision  of  this  question  on 
this  particular  construction  of  the  statute.  Our  view  is  that 
the  crime  of  murder  consists  in  the  infliction  of  a  fatal  wound, 
coupled  with  the  requisite  contemporaneous  intent  or  design 
which  legally  renders  it  felonious.  The  subsequent  death  of 
the  injured  party  is  a  result  or  sequence,  rather  than  a  con- 
stituent, elemental  part  of  the  crime.  This  principle,  we 
think,  is  correct,  at  least  so  far  as  aftects  the  question  of 
jurisdiction." 

He  then  cites  with  approbation  some  of  the  cases  before 
referred  to  by  me,  and  adds  : 

"  We  conclude,  then,  that  the  crime  charged  against  the 
prisoner  was,  irrespective  of  the  statute,  one  against  the 
peace  and  dignity  of  the  State  of  Alabama,  and  properly 
within  the  jurisdiction  of  the  courts  of  this  Commonwealth." 

These  are  all  the  cases  that  have  been  brought  to  my 
attention,  of  indictments  in  the  county  where  the  blow  was 
struck,  and  in  which  the  direct  question  of  the  common-law 
jurisdiction,  in  that  county,  was  presented  and  decided. 

The  subject  has  been,  however,  incidentally  discussed  in 
another  class  of  cases.  A  number  of  the  States  have  fol- 
lowed the  example  of  the  United  States,  in  providing,  in 
their  constitutions,  that  accused  parties  shall  be  entitled  to 
trial  in  the  county  or  district  wherein  the  offense  shall  have 
been  committed.  At  the  same  time,  they  have  followed  the 
Stat.  2  and  3  Edw.  VI,  bv  legislative  enactments  that,  in 
cases  of  homicide,  the  trial  of  the  accused  shall  take  place  in 
the  county  where  the  death  occurred,  where  the  mortal 
wound  was  inflicted  elsewhere,  whether  within  or  without 
the  State. 

In  several  cases,  founded  on  these  statutes,  their  constitu- 
tionality was  questioned,  upon  the  ground  that  the  place  of 
the  death  was  not  the  place  where  the  crime  was  committed, 
in  the  contemplation  of  the  constitutional  provisions  referred 
to. 

Now,  the  court  of  last  resort  in  a  State  feels  a  great  reluc- 
tance to  adjudge  an  act  of  its  legislature  to  be  void  or  * 
repugnant  to  its  constitution.    The  rule  which  governs  them 
is  laid  down  by  Chief- Justice  Marshall  as  the  rule  by  which 
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the  Supreme  Court  should  be  guided,  in  the  case  of  Fletcher 
V8,  Peck,  6  Or.,  87,  viz.: 

**  The  question  whether  a  law  be  void  for  its  repugnancy  to 
the  Constitution  is  at  all  times  a  question  of  much  delicacy, 
which  ought  seldom,  if  ever,  to  be  decided  in  the  affirmative^ 
in  a  doubtful  case.  The  court,  when  impelled  by  duty  to 
render  such  a  judgment,  would  be  unworthy  of  its  station 
could  it  be  unmindful. of  the  solemn  obligations  which  that 
station  imposes.  But  it  is  not  on  slight  implication  and 
vague  conjecture  that  the  legislature  is  to  be  pronounced  as 
having  transcended  its  powers  and  its  acts  to  be  considered 
void.  The  opposition  between  the  Constitution  and  the  law 
should  be  such  that  the  judge  feels  a  clear  and  strong  convic- 
tion of  their  incompatibility  with  each  other." 

In  the  case  of  the  State  vs,  Pauleg,  12  Wis.,  699,  decided 
in  1860,  the  constitutionality  of  such  a  law  was  discussed, 
and  the  court,  after  referring  to  the  doubts  as  to  the  common 
law  and  the  ancient  statute  of  Edw.  VI,  say,  in  substance, 
that  the  constitutional  provision  could  not  have  been  intended 
"  to  restore  the  doubts  that  existed  at  common  law  as  to 
which  was  the  county  for  trial,"  but  "  the  rule  was  either 
stated  in  this  general  form,  upon  the  assumption  that  when 
it  came  to  be  applied  to  an  exceptional  case,  where  the 
oftense  was  committed  partly  in  two  counties,  it  would  be 
competent  for  the  legislative  power  to  provide  that  it  might 
be  prosecuted  in  one  or  in  either  of  them,  as  being  the  only 
possible  application  which  the  rule  could  have ;  or,  if  it 
intended  to  fix  imperatively  one  of  the  counties,  in  such  a  case, 
as  the  place  of  trial,  the  language  employed  can  only  be 
accounted  for  on  the  theory  that  it  was  assumed  by  the 
framers  that,  for  the  purposes  of  punishment,  it  had  long 
been  settled  that  the  county  where  the  death  happened  was 
to  be  deemed  the  one  where  the  oftense  was  committed." 
In  other  words,  the  Constitution  either  meant  to  leave  it  to 
the  legislature  to  provide  for  such  a  case,  or  they  assumed 
the  rule  to  have  been  long  settled  in  favor  of  the  county  of 
the  death.  It  is  obvious  that  this  is  not  a  direct  decision 
of  the  court  on  the  common  law  question  of  jurisdiction. 
The  court  was  composed  of  three  judges,  and  the  chief -justice 
dissented  from  the  opinion,  though  on  what  grounds  does 
not  appear. 

Another  case  is  that  of  Tyler  vs.  People,  8  Mich.,  320, 
decided  in  1860  also. 

The  accused  was  indicted  in  Saint  Clair  County,  Michi- 
gan, for  manslaughter  committed  on  one  Henry  clones.    It 
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appeared  that  the  fatal  wound  was  given  on  the  river  Samt 
GlaiP;  within  a  county  in  Canada,  and  the  death  occurred  in 
Saint  Clair  County,  Michigan.  The  indictment  was  under 
a  law  providing  that  in  case  of  wounding  or  poisoning  out 
of,  or  within  the  State,  by  means  whereof  death  should 
ensue  in  any  county  of  the  State,  the  offense  may  be  prose- 
cuted and  punished  in  the  county  where  the  death  may 
happen.  The  constitutionality  of  the  statute  was  denied, 
not  by  counsel,  but  by  one  of  the  court.  The  majority  of 
them  held  it  valid,  in  the  following  language,  viz.: 

"  The  shooting  itself,  and  the  wound  which  was  its  imme- 
diate consequence,  did  not  constitute  the  offense  of  which 
the  prisoner  is  convicted.  Had  death  not  ensued,  he  would 
have  been  guilty  of  an. assault  and  battery,  not  murder,  and 
would  have  been  criminally  accountable  to  the  laws  of 
Canada  only.  But  the  consequences  of  the  shooting  were 
not  confined  to  Canada ;  they  followed  Jones  into  Michigan, 
where  they  continued  to  operate  until  the  crime  was  consum- 
mated in  his  death.  If  such  a  killing  did  not  by  the  common 
law  constitute  murder  in  Michigan,  we  think  it  the  clear 
intent  of  the  statute  to  make  it  such,  to  the  same  extent  as  if 
the  wounding  and  the  death  had  both  occurred  in  the  State." 

This  is  the  whole  of  it,  and  it  amounts  to  no  more  than 
this,  viz.,  that  the  legislature  meant  to  make  a  death  in  the 
State,  unlawfully  caused  anywhere,  murder  in  the  place  where 
the  death  occurs.  It  does  not  touch  the  common  law  ques- 
tion of  jurisdiction. 

But  Justice  Campbell  dissented  in  a  very  able  opinion,  in 
which  he  maintained  that,  inasmuch  as  the  statute  merely 
prescribes  the  place  of  prosecution  and  punishment,  but  pre- 
scribes no  punishment,  it  is  necessary  to  look  elsewhere  for 
the  punishment ;  that  whether  the  offense  described  shall  be 
punished  as  murder  depends  on  the  question  whether  it  is 
■  murder  at  common  law,  and  independentlv  of  the  statute. 
He  then  maintains  that  murder,  as  an  offense  against  the 
Crown,  required  that  both  slayer  and  slain  should  be  under 
the  King's  peace  and  owe  him  allegiance,  and  that  the  term 
cannot  apply  to  a  homicide  committed  out  of  the  realm  by 
one  foreigner  upon  another,  which  was  virtually  this  case. 
He  then  further  combats  the  idea  that  the  place  of  death  is 
the  place  of  the  offense,  and,  referring  to  the  statutes  of  6 
Edward,  says : 

^^  This  statute  originated  the  practice  of  indicting  at  the 
place  of  death,  and  an  idea  has  hence  sometimes  gained  cur- 
rency that  4^e  place  of  death  was  the  place  of  the  offense^ 
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an  idea  which  the  language  used  is  not  at  all  calculated  to 
convey,  and  which  is  inconsistent  with  various  rules  to  which 
I  shall  refer,  in  addition  to  that  that  has  already  been  men- 
tioned." 

And,  further  on,  he  adds: 

"  The  doctrine  of  constructive  presence  has  no  applicability 
to  such  a  case  as  this.  All  that  it  amounts  to  is,  that  the 
crime  shall  be  regarded  as  committed  where  the  injurious 
act  is  done.  A  wounding  must  of  course  be  done  where  there  : 
is  a  person  wounded,  and  the  criminal  act  is  the  force  against  \ 
his  person.  That  is,  the  immediate  act  of  the  assailant, 
whether  he  strikes  with  a  sword  or  shoots  a  gun,  and  he  may 
very  reasonably  be  held  present  where  his  forcible  act 
becomes  operative.  And  the  suffering  which  the  wounded 
mto'BtibsequeTltiy  undergoes  is  not  an  act,  but  a  mere  conse- 
quence ;  a  distinction  which  is  real  and  essential,  and  cannot 
be  disregarded.  *  *  *  There  is  but  one  guilty  act,  which 
consists  of  the  blow  or  wounding,  inflicted  with  malicious 
intent,  and  the  suffering  and  death  are  both  merely  effects 
of  that  one  act." 

He  cites,  with  approval,  the  passages  in  Hale  and  East  re- 
ferred to  by  me.  He  is  arguing  that  a  murder  is  not  com- 
mitted at  the  place  of  the  death,  when  that  is  a  different 
county  or  State  from  that  of  the  wound,  and  incidentally 
maintains  the  opposite  proposition,  that  its  locality  is  the 
place  where  the  guilty  act  is  performed. 

The  case  ot  Commonwealth  vs,  Macloon  et  al.,  101  Mass., 
1,  was  that  of  an  indictment  in  Suffolk  county  in  Massachu- 
setts, for  having  inflicted  wounds  on  the  high  seas  on  one 
Hooper,  from  which  he  subsequently  died  in  said  Suffolk 
county.  The  indictment  was  under  a  statute  of  February, 
1790,  providing  for  prosecuting  and  punishing,  in  such  case 
in  the  county  where  the  death  happens. 

The  report  of  this  case  does  not  show  distinctly  that  the 
constitutionality  of  this  law  was  brought  in  question  by 
counsel,  but  that  would  seem  to  be  indicated  by  the  tenor  of 
the  argument  used  by  the  court. 

The  declaration  of  rights,  in  the  constitution  of  the  State, 
says  (Art.  18)  that  in  criminal  prosecutions  "  the  verification 
of  facts  in  tne  vicinity  where  they  happen  is  one  of  the 
greatest  securities  of  the  life,  liberty  and  property  of  the 
citizen,"  and  the  conclusion  reached  by  the  court  (p.  16)  is, 
that  a  law  which  has  been  kept  on  the  statute  book  for  such 
a  length  of  time  by  repeated  enactments  is  not  to  be  lightly 
declared  invalid  for  exceeding  the  legislative  power. 
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Mr.  Justice  Gray  delivered  the  opinion  of  the  court,  sus- 
taining the  validity  of  the  law  in  question,  with  great  learn- 
ing and  ingenuity.  A  considerable  part  of  his  argument  is 
founded  upon  the  supposed  analogies  furnished  by  cases  in 
which  a  crime  done  in  one  county  or  State  is  held  to  be  con- 
tinued or  perpetuated  in  another.  He  cites,  for  illustration, 
the  case  of  bringing  stolen  goods  from  one  county  into 
another,  in  which  it  has  been  held,  from  an  early  period, 
that  the  unlawful  carrying  in  the  second  county  is  deemed 
a  continuance  of  the  unlawful  taking,  so  that  all  the  elements 
of  larceny  exist  in  the  second  ;  also,  the  case  of  a  nuisance 
erected  in  a  river  or  stream  in  one  county  in  which  case  the 
party  oftending  is  liable  civilly  and  criminally  in  any  other 
county  where  it  injures  another's  land  ;  also,  the  case  of  a 
libel  published  in  one  State,  in  a  newspaper  which  circulates 
in  another,  in  which  case  the  oftender  may  be  indicted  in 
the  latter.  And  he  argues  that  in  like  manner  the  mortal 
blow  continues  in  operation  wherever  the  victim  is  carried, 
and  the  crime  is  perpetuated  there. 

This  train  of  reasoning  is  sufKcient  for  the  purpose  of  the 
learned  judge,  to  wit,  to  vindicate  the  validity  of  a  law  pun- 
ishing at  the  place  of  the  death,  but  it  does  not  aiiect  the 
question  now  under  discussion.  The  illustrations  referred  to 
were  of  cases  in  which  the  offense  was  complete  in  the  county 
where  it  was  begun,  as  in  the  case  of  larceny,  libel  or  nuisance, 
and  might  be  punished  there,  but  the  argument  is,  simply, 
that  they  are  repeated  or  continued  elsewhere  and  might  be 
punished  there  also.  But  this  does  not  militate  against  the 
jurisdiction  of  the  original  county  or  State  ;  it  simply  asserts 
an  additional  jurisdiction.  It  does  not  affect  the  present 
question.  It  leaves  untouched  the  question  of  jurisdiction 
in  the  State  or  county  where  the  mortal  blow  is  inflicted. 
It  simply  asserts  that  that  blow  is  virtually  repeated  and 
continued  wherever  the  victim  goes  to  die  from  its  effects. 

Other  illustrations  are  given  of  death  caused  by  a  man  who 
is  absent  from  the  place,  as  where  one  lets  loose  a  dangerous 
beast  which  runs  a  great  distance  and  kills  a  child  5  where 
one  shoots  from  another  jurisdiction  and  kills ;  where  one 
procures  poison  to  be  administered  by  an  innocent  agent  to 
a  third  person  j  and  the  general  conclusion  is  that  where  one 
unlawfully  sets  the  means  of  death  in  motion,  he  is  the 
guilty  cause  of  death  at  the  time  and  place  at  which  his  un- 
lawful act  produced  its  fatal  result.  But  in  these  cases, 
referred  toibr~lltll8tration,  it  will  be  observed  that  the 
offending  party  has  injured  no  one  at  the  place  where  he  is; 
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his  wrong  is  first  done  where  his  victim  suffers.  It  is  not  a 
case  of  a  crime  began  in  one  place  and  completed  in  another; 
it  is  wholly  done  where  it  takes  effect.  The  man  is  shot  in 
the  jariadiction  where  the.  buttet  strikes  bimrtTie  child  is 
killed  where  he  is  run  over  ;  the  murder  by  poison  is  effected 
where  it  is  taken,  and  no  injury  is  done  in  any  other  than 
the  places  named.  In  the  present  case,  the  whole  injury  is 
done  in  the  place  of  the  shooting  and  the  effects  only  are 
developed  elsewhere.  It  is  by  the  course  of  reasoning  men- 
tioned, that  the  validity  of  a  statute  providing  for  punish- 
ment at  the  place  of  death  is  maintained.  And  this  is  all 
that  was  necessary  for  the  decision  of  that  case.  But  the 
learned  judge  was  confronted  with  the  argument  of  Mr.  Jus- 
tice Campbell,  in  his  dissenting  opinion  in  the  case  of  Tyler 
vs.  The  People,  8  Michigan,  and,  while  controverting  his 
opinion  that  the  trial  cannot  be  had  at  the  place  of  the 
death,  does  express  dissent,  though  it  seems  to  me  not  very 
strongly,  (nor  was  it  necessary ),  from  so  much  of  Judge 
Campbell's  opinion  as  favored  a  jurisdiction  at  the  place  of 
the  wounding. 

I  have  said,  at  the  outset,  that  the  analogy  may  not  be 
■complete  between  the  law  of  time  and  that  of  place,  in  ref- 
erence to  this  crime,  and  that  while  in  point  of  time  the 
murder  may  not  be  complete  until  the  death,  it  does  not 
follow  that  it  is  to  be  deemed  completed  at  the  place  of  the 
death. 

Ab  far  as  the  rulings  of  the  courts,  as  to  time,  supply  us 
with  an  analogy,  they  fix  the  stroke  as  the  essence  of  the 
crime. 

Thus,  in  an  indictment  of  aiders  and  abettors,  where  the 
^atroke  and  death  are  laid  on  different  days,  the  abetment  had 
to  be  laid  to  the  stroke  and  not  to  the  death.  (1  East  P. 
C,  851.) 

In  Cole's  case,  Plowden,  401,  Cole  was  indicted  for  the 
murder  of  Elizabeth  Pembroke,  who  was  wounded  on  the 
12th  of  February  and  died  on  the  18th  of  June.  He  pleaded 
an  intermediate  pardon,  by  act  of  parliament,  of  all  felonies, 
offenses,  injuries,  misdemeanors,  &c.  It  was  debated  whether 
the  pardon  discharged  him  or  not,  inasmuch  as  the  offense 
of  the  prisoner  was  not  felony  until  the  death,  and  the  act 
could  not  pardon  an  offense  not  committed.  But  the  justices 
agreed  that  the  pardon  discharged  him,  because  the  wound 
given  by  the  prisoner  was  the  cause  of  the  felony,  the  giving 
of  which  wound  was  an  offense  and  misdemeanor  against 
the  Queen,  and  that  being  pardoned  by  the  act,  and  by  that 
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all  the  consequences  that  followed  from  said  offense  are  also 
pardoned. 

So,  also,  the  relation  of  the' forfeiture  or  escheat  of  land& 
for  treason  or  felony  on  the  question  of  avoiding  mesne  in- 
cumbrances, is  to  the  time  of  committing  the  offense.  (1 
HallP.  C,  260.) 

Dame  Hale's  case,  Plowden,  258,  Ventris,  871,  &c.  These 
authorities  are  referred  to  in  some  of  the  cases  already  cited. 

A  similar  point  was  ruled  in  California,  in  the  case  of 
People  vs.  Gill,  6  Cal.  R.  Between  the  fatal  blow  proved  in 
that  case  and  the  death,  a  statute  was  passed,  requiring 
crimes,  previously  committed,  to  be  tried  according  to  the 
law  in  force  when  they  were  committed.  It  was  held  that 
the  death  must  be  referred  back  to  the  stroke,  so  as  to  make 
that  the  date  of  the  commission  of  the  offense. 

It  is  thus  seen,  that  the  weight  of  English  authority  is 
decidedly  in  favor  of  the  jurisdiction  in  the  place  where  the 
blow  was  struck,  and  that  in  this  country  there  is  a  strong 
array  of  authorities  looking  in  the  same  direction. 

In  this  condition  of  affairs,  I  feel  at  liberty  to  adopt  and 
announce  the  opinion  which  seems  most  to  conform  to  com- 
mon sense,  and  that  is  that  the  jurisdiction  is  complete 
where  the  fatal  wound  was  inflicted. 

As  it  follows  from  these  authorities  that  the  averment  of 
the  place  of  death  is  immaterial,  it  becomes  unnecessary  and 
improper  to  grant  the  thirteenth  instruction,  because  the 
off'ense  charged  may  be  tried  and  a  convicion  might  follow 
under  those  counts  in  the  indictment  which  aver  the  death 
to  have  occurred  in  the  District  of  Columbia,  and  for  the 
reasons  that  I  have  already  assigned,  the  fourteenth  instrac- 
tion  asked,  relating  to  jurisdiction,  will  have  to  be  denied! 
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When  Costs  of  Service  and  Fees  of  Witnesses  for  the 
Defence  in  Criminal  Trials  shall  beat  the  Expense  of  the 
Government. 

BuLiNG  OF  Mb.  Justice  Cox  on  this  Question,  in  the  Case  of- 

THB  United  States  v.  Guiteau. 


Section  839  B.  S.  D.  C.  providing  that  '^  In  all  criminal  trials  the 
Supreme  Court,  or  the  Judge  trying  the  case,  may  allow  such  number 
of  witnesses  on  behalf  of  the  defendant  as  may  appear  necessary,  the 
fees  thereof,  with  the  costs  of  service,  to  be  paid  in  the  same  manner 
as  Government  witnesses  are  paid,"  is  not  in  conflict  with  the  Act 
of  1846,  and  It  is  also  doubtful  whether  the  latter  act  is  in  force  ia 
this  District. 

An  application  is  made  to  the  coart  to  pass  an  order  allow- 
ing fees  to  witnesses  residing  at  a  distance  of  more  than  one 
hundred  miles  from  Washington,  who  are  to  be  summoned 
for  the  defense,  together  with  the  costs  of  service.  It  ia 
made  under  section  No.  889  of  the  Revised  Statutes  of  the- 
District,  which  is  in  these  words,  viz,: 

"  In  all  criminal  trials  the  Supreme  Court,  or  the  judge- 
trying  the  case,  may  allow  such  number  of  witnesses  on 
behalf  of  the  defendant  as  may  appear  necessary,  the  fee& 
thereof,  with  the  costs  of  service,  to  be  paid  in  the  same^ 
manner  as  Government  witnesses  are  paid." 

This  court,  as  I  learn  from  my  brethren  and  the  older 
practitioners  at  this  bar,  has  repeatedly  exercised  the  power 
which  is  now  invoked,  and  which  seems  to  be  clearly  con- 
veyed by  the  general  and  comprehensive  terms  of  the  stat- 
ute. The  doubt  which  I  have  felt  on  the  subject  grew  out 
of  the  ruling  of  the  Supreme  Court  in  the  case  of  Page  vs. 
Burnstine,  12  Otto.  By  an  act  of  1864  (June  22)  parties- 
to  suits  in  the  courts  of  this  District  were  rendered  compe- 
tent to  testify  upon  the  trial  of  their  own  cases  (with  excep- 
tions not  material  to  this  question).  By  an  act  of -1865^ 
applying  to  the  courts  of  the  United  States  generally,  and 
not  to  the  District,  this  privilege  was  denied  where  one  of 
the  parties  should  be  an  executor  or  administrator  as  to  any 
transaction  with  or  statement  by  the  deceased,  &c.  On  the 
21st  of  February,  1871,  the  act  was  passed  establishing  a 
government  for  the  District  of  Columbia,  containing  thia 
section,  viz.: 

^^The  Constitution  and  all  laws  of  the  United  States^ 
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\vhich  are  not  locally  inapplicable,  shall  have  the  same  force 
:and  efiect  within  the  District  as  elsewhere  within  the  United 
States." 

In  the  case  of  Page  vs.  Burnstine,  the  Supreme  Court  held 
that  the  effect  of  the  last  mentioned  enactment  was  to  make 
the  act  of  1865,  before  mentioned,  a  part  of  the  law  of  the 
District.  The  doubt  which  this  case  suggested  to  me  was, 
whether  this  same  provision  of  1871,  did  not  put  in  force  in 
this  District  an  act  of  1846,  applying  to  the  United  States 
•courts  outside  of  the  District,  providing  that,  •*  whenever 
any  person  indicted  in  a  court  of  the  United  States  makes 
affidavit  setting  forth  that  there  are  witnesses  whose  evi- 
dence is  material  to  his  defense  ;  that  he  cannot  safely  go  to 
trial  without  them ;  what  he  expects  to  prove  by  each  of 
them ;  that  they  are  within  the  district  in  which  the  court 
is  held  or  within  one  hundred  miles  of  the  place  of  trial, 
•&C.,  &c.,  &c.,  *  *  *  in  such  case  the  costs  incurred  by 
the  process  and  the  fees  of  witnesses  shall  be  paid  in  the 
same  manner  that  similar  costs  and  fees  are  paid  in  case  of 
witnesses  subpoened  in  behalf  of  the  United  States ; "  and 
whether  this  law,  conferring  the  power  in  question  only  as 
to  witnesses  who  are  within  a  hundred  miles  of  the  place 
•of  trial,  did  not,  by  implication,  repeal  the  larger  power  con- 
ferred on  the  courts  of  this  District.  I  think,  however,  that 
I  can  perceive  differences  between  the  question  determined 
in  the  case  cited  and  the  present  one.  The  restriction  upon 
the  party's  privilege  of  testifying  created  by  the  act  of  1865, 
when  made  a  part  of  the  law  of  this  District,  being  incon- 
sistent with  the  unqualified  privilege  which  before  prevailed, 
necessarily  operated  a  repeal,  pro  tanio,  of  the  existing  law. 
•On  the  other  hand,  there  is  no  necessary  inconsistency  be- 
tween the  act  of  1846  in  the  general  statutes  and  the  act  of 
1867,  passed  for  the  District  of  Columbia,  in  reference  of 
•defendant's  witnesses.  The  act  of  1846  is  not  a  restrictive 
but  an  enabling  act,  and  so  is  the  other.  Two  acts  confer- 
ring at  different  times  different  degrees  of  authority,  although 
the  more  limited  one  be  later  in  time,  are  not  necessarily 
-conflicting.  They  are  not  so  in  terms.  If  they  are,  it  must 
be  because  of  implication  from  the  narrower  act  that  the 
larger  was  designed  to  be  modified.  This  implication  is  not 
a  necessary  one,  and  whether  it  is  a  proper  one  in  a  particu- 
lar case  must  depend  upon  its  circumstances.  If  the  act  of 
1846  had  been  enacted  anew,  singly  and  especially  for  the 
District,  inasmuch  as  the  court  of  the  District  already  pos- 
sessed a  larger  power,  it  would  be  a  natural  suggestion  that 
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8uch  an  act  would  be  unnecessary,  unless  it  was  intended, 
by  implication,  to  curtail  the  powers  already  conferred.  But 
when  it  is  borne  in  mind  that  the  act  of  1871  was  a  sweep- 
ing clause,  embracing  all  possible  subjects,  and  there  is  no 
reason  to  suppose  that  any  special  attention  was  given  to 
this  particular  subject,  there  is  not  the  same  reason  for  hold- 
ing that  the  one  act  was  intended  to  repeal  the  other,  or 
that  the  existing  powers  of  this  court  were  intended  to  be 
curtailed.  And  there  is  a  reason  why  the  two  acts  may  con- 
sist together  and  operate  concurrently,  viz.,  that  they  pro- 
vide difierent  relief  for  different  contingencies.  In  the  case 
of  witnesses  within  a  hundred  miles,  the  court  is  not,  in 
terms,  clothed  with  discretion  as  to  the  number  of  wit- 
nesses for  the  defense  who  are  to  be  paid.  The  court,  on  the 
ehowing  made,  may  order  payment  for  the  witnesses.  This 
may,  perhaps,  be  held  obligatory  ;  or,  if  not,  the  court  has 
simply  to  order  or  refuse.  But  under  the  general  power, 
conferred  without  limit  as  to  distance  by  the  act  oi  1867, 
the  court  is  to  fix  the  number  of  witnesses  to  be  allowed  for 
the  defense  and  paid  by  the  United  States.  I  do  not  think, 
therefore,  that  the  two  acts  are  inconsistent,  if  both  are  con- 
sidered in  force  here.  But  it  may  be  doubted  whether  the 
act  of  1846  is  to  be  considered  as  locally  applicable  here. 
The  term  district,  within  which  the  witnesses  must  be, 
means  undoubtedly  the  judical  district  of  the  Federal  judic- 
iary system,  whereas  the  District  of  Columbia  is  not  a  ju- 
dicial district  of  that  system.  It  is  unnecessary,  however, 
to  discuss  the  subject  more  at  length.  I  will  consider  at 
chambers  what  and  how  many  witnesses  ought  to  be  allowed 
for  the  defense  at  the  expense  of  the  Government. 
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Jurisdiction  of  the  Criminal  and  Police  Courts  of  the 
District  of  Columbia— Prosecutions  by  Information  and 
Indictment. 

Opinion  of  Mb.  Justice  Cox  Sustaining  the  Motion  to  Besoind 
THE  Order  givinq  IiEave  to  File  the  Inforbcation  in  the 
OASB  OF  The  United  States  v.  Thomas  J.  Brady  et  al.» 
Delivered  IN  THE  CRiHiNAii  Court  November  10,  1881. 


1.  Infamous  crimes  and  misdemeanors  are,  in  the  meaning  of  Section 
1049  of  the  Bevised  Statutes  of  the  District  of  Columbia,  such  offences 
a?  are  punishable  with  imprisonment  in  the  penitentiary.  Crimes  and 
misdemeanors  not  infamous  cannot  be  so  punislied. 

2.  A  prosecution  of  an  infamoas  crime  or  misdemeanor  cannot,  in  the 
District  of  Columbia,  be  instituted  by  information.  It  must  be  by 
indictment  in  the  Criminal  Court. 

3.  The  Police  Court  of  the  District  of  Columbia  has  original  and  ex- 
clusive jurisdiction  of  all  non-infamous  crimes  and  misdemeanors  and 
they  can  only  be  tried  in  the  Criminal  Court  on  appeal. 

statement. 

On  the  80th  September,  1881,  the  District  Attorney,  by 
leave  of  court  first  obtained,  filed  an  information  in  the 
criminal  side  of  the  Supreme  Court  of  the  District  against 
Thomas  J.  Brady  and  others,  charging  a  conspiracy  to  defraud 
the  United  States.  The  information  was  baved  upon  the 
affidavits  of  Thomas  L.  James,  Postmaster  General,  and  P. 
H.  Woodward.  Bench  warrants  were  thereupon  issued 
against  the  defendants,  who  being  brought  into  court, 
entered  recognizances  for  their  appearance.  Counsel  for  the 
defense  thereupon  filed  a  motion  to  rescind  the  order  giving 
leave  to  file  the  information,  and  the  hearing  of  the  motion 
having  been  set  for  the  8rd  of  November,  was  argued  by 
Messrs.  Bliss,  Brewster  and  Cook  for  the  Government,  and 
Messrs.  Wilson,  Ingersoll,  Chandler  and  Totten  for  the 
defendants.  The  argument  lasted  six  days,  and  displayed 
in  the  language  of  the  court,  "  a  breadth  of  view,  a  depth 
of  research,  and  a  force  of  reasoning  on  both  sides  never 
before  surpassed  in  this  court."  The  opinion  of  the  court 
sustaining  the  motion  and  rescinding  the  leave  given  to  file 
the  information  was  as  follows : 

This  case  has  been  beard  upon  a  motion  to  rescind  tbe  or- 
der permitting  the  information  to  be  filed.  The  reasons  as- 
signed for  the  motion  are  such  as,  it  is  insisted,  would  have 
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prevailed  against  the  application  for  leave  to  file,  in  the  first 
instance,  had  the  defendants  been  ofiered  an-  opportunity  to 
resist  it.  I  have  listened  with  vast  pleasure  and  profit  to  the 
discussion  of  this  motion.  Questions  of  deep  interest  have 
been  treated  with  a  breadth  of  view,  a  depth  of  research 
and  a  force  of  reasoning,  on  both  sides,  never  before  sur- 
passed in  this  court.  I  should  be  glad  indeed'to  do  justice  to 
this  discussion  in  the  only  way  in  which  it  can  fitly  be  done  ; 
that  is,  by  a  careful  review  of  all  the  positions  maintained 
and  combatted.  But  this  is  a  task  which  would  require 
much  time  and  labor,  whoreas  the  view  which  1  take  of  the 
case  dispenses  me  from  the  labor,  and  other  considerations 
debar  me  from  the  pleasure  of  exploring  the  wide  field  cov- 
ered by  this  brilliant  debate.  The  reasons  which  must  con- 
trol my  judgment  in  determining  this  motion  lie  within  a 
narrow  compass. 

I  have  no  doubt  that  an  information,  although  in  the  re- 
mote past  it  was  used  as  an  instrument  of  oppression,  would, 
if  autnorised  by  Congress,  be  a  constitutional  and  lawful 
proceeding  for  the  prosecution  of  ottenses  of  the  grade  of 
misdemeanor  and  not  infamous;  and  the  practice  and  pre- 
cedents in  the  Federal  courts  seem  to  me  to  favor  such  a 
proceeding  as  legal,  without  express  enactment  authorizing 
it  in  cases  directly  affecting  the  public  service ;  and  such  an 
information  in  the  Federal  courts  corresponds,  in  my  judg- 
ment, to  that  class  of  informations  which  the  attorney-gen- 
eral in  England,  would  file  sua  sponie^  and  would  be  filed  in 
this  country  by  the  district  attorney.  Of  course  the  Fourth 
Amendment  to  the  Constitution  imposes  the  salutary  re- 
striction that  no  warrant  shall  issue  except  upon  probable 
cause  supported  by  oath  or  aflirmation.* 

I  am  also  well  satisfied  that  the  question  whether  an  of- 
fense is  infamous  was  determined  at  common  law  by  the 
character  of  the  ofiiense,  and  not  by  the  punishment  afiixed 
to  it.  And  I  do  not  think  that  at  common  law  a  conspiracy 
was  an  infamous  offense,  unless  its  object  was  to  obstruct  or 
corrupt  the  course  of  public  justice.  We  have  nothing  to 
do,  of  course,  with  the  popular  sense  of  the  term  "infamous," 
but  only  with  its  technical  sense,  as  determined  by  the  de* 
cisions  of  the  courts  or  the  enactment  of  statutes.  But 
whatever  views  I  might  entertain  on  these  subjects  must  be 
controlled  by  the  local  legislation  of  Congress ;  and  I  feel 
cQmpelled  to  avoid  the  seductive  field  of  speculation  for  the 
narrower  task  of  interpreting  the  laws  which  Congress  has 
enacted  for  our  guidance  here. 
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The  fifth  article  of  the  Amendments  to  the  ConBtitation 
provides  that  Ao  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  a  presentment  or  in- 
dictment by  a  grand  jury ;  except  in  cases  arising  in  the 
and  and  naval  forces,  etc.  Section  1040  of  the  Revisedl 
Statutes  of  the  District  of  Columbia  declares  that  the  police 
court  shall  have  original  and  exclusive  jurisdiction  of  all 
oft'enses  against  the  United  States  committed  in  the  District, 
not  deemed  capital  or  otherwise  infamous  crimes  ;  that  is  to 
say,  of  all  simple  assaults  and  batteries  and  all  other  misde- 
meanors not  punishable  by  imprisonment  in  the  penitentiary. 
These  two  enactments,  constitutional  and  legislative,  em- 
brace all  the  ofienses  against  the  United  States  that  can  be 
committed  within  the  District  of  Columbia,  and  group  them 
into  two  classes,  viz.:  Those  which  are  capital  and  otherwise 
infamous  and  those  which  are  not  capital  or  otherwise  in- 
famous. The  offense  charged  in  this  information  must  be 
in  one  category  or  the  other.  It  is  not  capital,  and  it  is  a 
misdemeanor,  but  it  must  be  either  infamous  or  not  in- 
famous. If  the  former,  the  Constitution  requires  it  to  be 
tried  on  a  presentment  or  indictment  of  a  grand  jury.  If 
the  latter,  the  police  court  has  original  and  exclusive  cogni- 
zance of  it,  and  it  can  only  be  tried  here  upon  an  appeal 
from  that  court.  The  effect,  therefore,  of  establishing  that 
this  is  not  an  infamous  ofiense,  is  to  throw  it  into  the  po- 
lice court  for  trial  in  the  first  instance. 

It  has  been  suggested,  as  I  understand,  that  the  act  estab- 
lishing the  police  court  has  been  amended  so  as  to  cut  off"  the 
exclusive  jurisdiction,  by  acts  of  February,  1877,  and  June 
22,  1874.  (See  Richardson's  Supplement,  pages  279  and 
85.)  The  latter  gives  the  Criminal  Court  jurisdiction  of  all 
crimes  and  misdemeanors  committed  in  said  District,  not 
lawfully  triable  in  any  other  court,  and  which  are  required 
by  law  to  be  prosecuted  by  indictment  or  information.  The 
other  amends  section  763  of  the  District  Revised  Statutes,  by 
giving  the  courts  of  the  District  cognizance  of  all  crimes  and 
offences  committed  within  the  District.  I  do  not  so  under- 
stand it.  The  Circuit  Court  of  the  District  of  Columbia, 
created  by  act  of  February  27, 1801,  was  invested  with  juris- 
diction to  try  all  crimes  and  offenses  committed  within  said 
District,  and  all  cases  in  equity  between  parties,  both  or 
either  of  which  should  be  resident,  or  be  found  within  the 
District  of  Columbia,  etc.,  and  said  court  and  the  jndges 
thereof  were  to  have  all  the  powers  by  law  vested  in  the 
circuit  courts  and  the  judges  of   circuit   courts  of  the 
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United  States,  and  by  subsequent  legislation  the  Supreme- 
Court  of  the  District  succeeded  to  those  powers  and  this, 
jurisdiction.  But  in  the  revision  of  1874,  by  a  singular  over- 
sight, the  Supreme  Court  of  the  District  was  given  only  the 
same  powera  and  jurisdiction  that  the  circuit  courts  of  the- 
United  States  possessed.  This  limited  the  jurisdiction  to- 
those  special  cases,  criminal  and  civil,  that  belonged  to  the 
judicial  power  of  the  United  States,  and  the  Supreme  Court 
of  the  District  and  the  criminal  court  were  thus  shorn  of 
all  their  local  jurisdiction  and  the  most  important  part  of 
their  powers.  Now,  it  was  intended  in  the  act  of  1877,. 
simply  to  correct  this  error  and  to  place  the  courts  where 
they  were  before  the  revision,  and  not  to  disturb  the  distri- 
bution of  power  and  jurisdiction  among  them  as  it  then  ex- 
isted. There  is  nothing  in  the  act  inconsistent,  as  I  con- 
ceive, with  the  legislation  of  that  period.  The  object  of  the 
act  of  June  22, 1874, 1  do  not  understand.  But  as  it  gives- 
to  the  criminal  court  jurisdiction  only  of  such  offenses  as 
are  not  triable  in  other  courts,  I  do  not  perceive  how  it  can 
be  said  to  interfere  with  the  police  court. 

It  will  verv  justly  strike  a  stranger  that  legislation  which 
leaves  an  offense  of  the  gravity  of  this  to  be  tried  by  a 
court  created  only  for  the  summary  trial  of  petty  offenses 
against  peace  and  good  order  is  anomalous.  And  the  inquiry 
is  naturally  suggested,  how,  by  the  same  legislation,  the 
offense  is  classified  with  respect  to  the  distinction  between 
the  infamous  and  non-infamous  crimes.  It  has  been  cor- 
rectly said  that  the  Constitution  of  the  United  States  em- 
ploys language  for  the  meaning  of  which  we  are  compelled 
to  resort  to  the  common  law.  The  writ  of  habeas  corpus^ 
trial  by  jury,  bills  of  attainder,  ex  post  facto  laws,  due  pro- 
cess of  law,  capital  and  infamous  crimes,  are  all  subjects  pro- 
vided for  in  the  Constitution,  but  of  which  it  contains  no 
deiinitions,  and  the  only  conception  we  have  of  them  is  de- 
rived from  the  common  law  standards.  When  the  Consti- 
tution provides  that  no  person  shall  be  held  to  answer  for  a 
capital  or  otherwise  infamous  crime,  unless  upon  a  present- 
ment gr  indictment  of  a  grand  jury,  we  look  to  the  common 
law  for  definitions  of  the  terms  capital  and  infamous,  as  well 
as  for  an  understanding  of  the  proceeding  by  which  the 
offender  is  to  be  brought  to  justice.  Prom  that  source  we 
learn  that  a  capital  offense  is  any  offense,  no  matter  what^ 
to  which  the  death  penalty  was  attached,  and  that  an  in- 
famous offense  was  any  to  which  it  was  an  incident  that  a 
conviction  of  the  offense  entailed  certain  personal  disabilities^ 
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Bnd  principally  a  disqaalification  to  testify  as  a  witness  in  a 
-court  of  justice,  and  that  the  incident  applied  to  all  felonies 
and  some  misdemeanors ;  that  these  terms  did  not,  however, 
denote  any  particular  crime,  but  only  indicated  classes  of 
<ofiense8  to  which,  at  any  time,  by  law,  the  penalties  and  dis- 
abilities in  question  might  be  attached. 

But  it  cannot  be  successfully  maintained  that  the  consti- 
tutional amendment  in  question  had  special  reference  to  the 
particular  crimes  which  theretofore  had  been  known  at  com- 
mon law  as  capital  and  infamous,  and  intended  to  limit  its 
•safeguards  to  those  ofienses.  It  unquestionably  was  intended 
for  all  offenses  which  might  thereafter  be  made  capital  or 
infamous  by  the  legislation  of  Congress.  This  amendment 
referred  to  crimes  against  the  United  States  when  prose- 
<suted  in  the  federal  courts.  But  there  was  no  common  law 
of  the  United  States,  and  consequently  there  was  no  com- 
mon law  crime  against  the  United  States.  There  could  be 
no  one  except  such  as  Congress  might  declare  and  create  by 
law.  The  whole  Federal  criminal  code  was  then  a  thing  of 
the  future,  and  this  was  the  subject  contemplated  in  this 
Amendment.  Congress,  in  establishing  a  criminal  code, 
•could  undoubtedly  make  an  offense  capital  which  was  not  so 
before,  and  in  such  case  could  there  be  a  doubt  of  the  right 
of  the  accused  to  invoke  the  constitutional  guaranty  ?  And 
if  Congress  should  choose  to  reduce  an  offense  before  known 
as  capital  to  a  misdemeanor,  free  from  the  taint  of  infamy, 
-could  there  be  a  doubt  of  its  exclusion  from  the  operation 
of  this  guaranty?  Or  could  there  be  a  question  of  the  right 
•of  Congi'ess  to  declare  infamous  an  offense  not  before  so 
characterized  ?     Clearly  not,  as  it  seems  to  me. 

Bearing  this  in  mind,  let  us  briefly  examine  such  of  the 
legislation  of  Congress  as  may  bear  on  this  subject.  In 
1884,  Congress  enacted  that  whenever  any  criminal  con- 
victed of  any  offense  against  the  United  States  shall  be  im- 
prisoned in  pursuance  of  such  conviction  or  of  the  sentence 
thereupon,  in  the  prison  or  penitentiary  of  any  State  or  Ter- 
ritory, such  criminal  shall,  m  all  respects,  be  subject  to  the 
same  discipline  and  treatment  as  convicts  sentenced,  by  the 
courts  of  the  State  or  Territory  in  which  such  prison  or 
penitentiary  is  situated,  etc.  On  March  3, 1865,  a  law  was 
passed  providing  that  "  in  every  case  where  any  person  con- 
victed of  any  offense  against  the  United  States  shall  be 
-sentenced  to  imprisonment  for  a  period  longer  than  one  year 
it  shall  be  lawiul  for  the  court  by  which  the  sentence  is 
passed,  to  order  the  same  to  be  executed  in  any  State  prison 
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or  penitentiary,  within  the  District  or  State  where  such  court 
is  held,  the  use  of  which  prison  or  penitentiary  ie  allowed 
by  the  legislature  of  such  State  for  such  purposes,"  and  this 
enactment  is  reproduced  in  section  5541  of  the  Revised 
Statutes,  except  that  the  words  "  State  jail "  are  substituted 
for  the  words  "  State  prison." 

The  present  information  is  founded  upon  section  5440  of 
the  Revised  Statutes,  a  reproduction  of  an  act  of  March  2, 
1867,  which  punishes  the  crime  described  in  the  information 
with  a  penalty  of  not  less  than  $1,000  and  not  more  than 
$10,000,  and  imprisonment  not  more  than  ten  years.  An 
amendment  has  since  been  made  of  the  section  which  does 
not  aft'ect  the  present  question. 

It  may  be  punished,  then,  with  imprisonment  for  more 
than  one  year,  and  the  application  of  the  before-mentioned 
legislation  to  such  a  case  was  considered  by  the  Supreme 
Court  in  the  case  of  Ex  Parte  Karstendict,  8  Otto,  896. 
Karstendict  was  convicted  of  the  identical  offense  charged 
against  these  defendants,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  and  sentenced  to  sixteen 
months'  imprisonment  in  the  penitentiary  at  Moundsville,  in 
the  State  of  Western  Virginia.  He  applied  to  the  Supreme 
Court  of  the  United  States  for  a  habeas  corpus^  and  one  of 
the  questions  raised  was  whether  he  could  be  senterced  to  a 
penitentiary  at  all.  The  court  holds  that ''  the  language  of 
statutes  is  certainly  sufficient  to  authorise  imprisonment  in 
a  penitentiary  at  the  discretion  of  the  court,  in  all  cases 
where  the  sentence  is  for  a  longer  term  than  one  year  ; " 
that  in  cases  where  the  statute  makes  hard  labor  a  part  of 
the  punishment  it  is  imperative  upon  the  court  to  include 
that  in  its  sentence  ;  but  where  the  statute  requires  impris- 
onment alone,  the  several  provisions  before  referred  to 
place  it  within  the  power  of  the  court,  at  its  discretion,  to 
order  execution  of  its  sentence  at  a  place  where  labor  is 
exacted  as  a  part  of  the  discipline  and  treatment  of  the 
institution,  or  not,  as  it  pleases.  Thus,  a  wider  range  of 
punishment  is  given,  and  the  courts  are  left  at  liberty  to 
graduate  their  sentences  so  as  to  meet  the  ever- varying  cir- 
cumstances of  the  cases  which  come  before  them.  £f  the 
offense  is  flagrant,  the  penitentiary,  with  its  discipline  may 
be  called  into  requisition,  but  if  slight,  a  corresponding  nun- 
ishment  may  be  inflicted  within  the  general  range  of  the 
law."  It  is,  therefore,  quite  apparent  that  the  offense  de- 
scribed in  this  information  may  be  punished,  or  in  other 
words,  is  punishable,  ia  the  penitentiary. 
40 
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While  the  legislation  thus  referred  to  was  in  force.  Con- 
gress, on  the  17th  of  Jane,  1870,  passed  an  act  establishing 
the  Police  Court  of  the  District  of  Columbia,  which  is  re- 
produced in  sections  1041  to  1080  of  the  Revised  Statutes 
of  the  District  of  Columbia.  Section  1049  has  already 
been  referred  to.  It  gives  to  the  police  court  exclusive  ju- 
risdiction of  all  offenses  not  deemed  capital  or  otherwise  in- 
famous, without  exception.  It  impliedly  excludes  from  its 
jurisdiction  only  offenses  deemed  capital  or  otherwise  infa- 
mous. If  the  law  had  stopped  here  we  would  be  referred  to 
the  common  law  to  ascertain  the  jurisdiction  of  this  court. 
But  Congress  did  not  choose  to  leave  the  matter  thus  vague 
and  indefinite,  and  proceeded  to  indicate  what,  in  its  judg- 
ment, were  misdemeanors  not  to  be  deemed  infamous  in  this 
language,  to  wit :  '*  That  is  to  say,  of  all  simple  assaults  and 
batteries  and  all  other  misdemeanors  not  punishable  by  im- 
prisonment in  the  penitentiary."  The  language  is  not  used 
by  way  of  illustration  merely,  as  if  Congress  meant  to  hazard 
the  opinion  that  misdemeanors  dispunishable  in  the  peniten- 
tiary were  deemed  by  the  courts  non -infamous  crimes,  but  it 
is  the  very  enacting  clause  of  the  statute,  and  it  can  have 
no  significance  except  as  an  enactment  that  for  the  future 
these  offenses  shall  be  deemed  non-infamous. 

Thus,  all  non-infamous  misdemeaners  are  made  punishable 
in  the  police  court,  and  they  are  declared  to  be  such  as  are 
non-punishable  in  the  penitentiary.     Under  this  law  can 
there  be  a  non-infamous  misdemeanor  which  may  be  punished 
in  the  penitentiary  ?     Not  if  the  law  is  to  be  obeyed,  for 
bjr  its  very  terms,  all  non-infamous  misdemeanors  are  to  be 
tried  in  the  police  court,  and  yet  none  can  be  tried  there 
except  those  which  are  not  punishable,  viz.,  cannot  be  pun- 
ished, in  the  penitentiary.    As   clearly  as  language  can 
effect  it,  this  law   draws  the  line  between   non-infamous 
misdemeanors    and    other    offences    at   the    wall    of  the 
penitentiary.    It  does  not  in  terms  declare  all  others  which 
are  amenable  to  penitentiary  discipline  to  be  infamous,  but 
since  there  are  but  two  classes  of  crimes  with  reference  to 
this  question,  and  every  offense  known  must  belong  to  one 
or  the  other,  to  determine  the  limits  of  one  class  expressly 
is  to  fix  those  of  the  other  by  necessary  implication.    If  any- 
thing is  to  be  gathered,  then,  from  this  legislation  that  will 
determine  the  character  of  the  offence  now  charged,  the 
fact  that  it  may  be  punished  by  imprisonment  in  a  peniten- 
tiary would  seem  to  place  it  in  the  category  of  infamous 
crimes. 
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I  have  said  that  at  criminal  law  the  punishment  attached 
to  an  ofiense  did  not  determine  its  character  as  infamous  or 
not.  We  know,  however,  from  history,  how  a  course  of  leg- 
islation may  establish  a  relation  between  the  penalty  and 
the  grade  of  an  offense.  Felonies  at  criminal  law,  were 
those  crimes  which  occasioned  forfeiture  of  lands  and  goods. 
Capital  punishment  did  not  determine  their  grade.  By  a 
senes  of  statutes  many  new  felonies  were  created  from  time 
to  time  with  the  death  penalty  attached,  until  that  became 
so  associated  with  the  idea  of  felony  that  whenever  judg- 
ment of  life  or  member  was  affixed  by  statute,  the  offense 
was  deemed  felonious,  though  not  so  termed  in  law.  In 
some  of  the  States  of  this  country  the  crimes  known  at 
common  law  as  felonies  are  so  generally  visited  with  peni- 
tentiary imprisonment  that  the  penalty  is  regarded  as  deter- 
mining the  grade  of  the  offense,  and  as  distinguishing  the 
felony  from  misdemeanor.  It  is  not  then  to  be  wondered  at 
that  legislation  should  classify  offenses  with  reference  to  the 
question  of  infamy,  according  to  the  punishment  prescribed 
for  them,  and  as  I  learn  from  the  closing  argument  in  this 
case,  this  is  the  rule  in  the  statutory  law  of  a  number  of 
States.  That  such  was  the  object  of  Congress  in  the  act 
establishing  our  police  court  has  impressed  itself  in  our 
court,  sitting  in  General  Term  on  two  occasions.  In  the 
case  of  the  United  States  vs.  Cross,  1  Mac  Arthur,  149,  the 
view  taken  by  the  court  was  that  inasmuch  as  petit  larceny 
was  punishable  under  the  statute  by  imprisonment  in  the 
jail  of  the  District  for  not  longer  than  six  months,  and, 
therefore,  not  by  imprisonment  in  the  penitentiary,  and  the 
act  establishing  the  police  court  had  given  it  jurisdiction  of 
offenses  not  infamous,  i.  e.,  of  misdemeanors  not  punishable 
in  the  penitentiary,  the  offense  of  petit  larceny  was  virtually 
reduced  from  an  infamous  felony  to  a  non-infamous  misde- 
meanor, and  the  power  of  Congress  to  do  this  was  averted 
as  one  that  could  not  be  questioned.  And  in  the  case  of 
United  States  vs.  Buell,  ibid,  502,  which  was  a  prosecution 
for  libel,  three  of  the  judges  held  the  offense  to  be  an  in- 
famous one,  two  of  them  on  the  ground  that  it  might  be 
punished  by  imprisonment  for  more  than  a  year,  and,  there- 
fore, in  the  penitentiary,  which  placed  it  outside  of  the  ju- 
risdiction of  the  police  court  and  in  the  category  of  infamous 
crimes  which  could  pnly  be  tried  upon  presentment  or  in- 
dictment. 

It  seems  to  me,  therefore,  that  the  effect  of  the  legislation 
we   have  been  considering  is  to  classify  the  ofi'ense  here 
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charged  among  the  infamoas  crimes,  and  thereby  to  sedore 
the  defendants  from  prosecutions  for  it,  except  on  indictment. 

If  that  be  so,  of  course  the  information  never  could  have 
been  rightfully  filed  Leave  ought  to  have  been  refused, 
and  the  order  giving  leave  must  necessarily  be  rescinded.  K 
an  information  could  have  been  filed  at  all  it  would  be  proper 
for  the  court  to  examine  the  oath  accompanying  it,  to  see 
whether  probable  cause  is  shown  and  whether  it  is  in  such 
form  as  to  justify  any  oflBcer  in  issuing  warrants  for  the  per- 
sonal arrest  of  the  accused  parties.  I  conceive  it  to  be  not 
only  not  necessary,  but  of  doubtful  propriety,  that  I  should 
determine  anything  with  reference  to  the  oath  in  the  present 
case.  The  information  in  this  case  has  been  assailed  on 
various  grounds  affecting  its  merits.  It  is  claimed  that  it 
does  not  set  forth  an  indictable  offense,  because  the  facts 
alleged  were  within  the  official  discretion  of  the  principal  de- 
fendanty  and  the  only  allowable  criminal  proceeding  against 
him  was  an  impeachment ;  and,  also,  because  the  only  fraud 
which  he  could  criminally  conspire  to  commit  Tvould  be  one 
which  is  by  statute  made  criminal ;  and,  agaiu,  it  is  claimed 
that  the  information  is  contradictory  and  the  crime  alleged 
impossible.  How  far  a  court  might  inquire  into  the  suffi- 
ciency of  an  information,  on  an  application  for  leave  to  file 
it,  is  probably  not  very  well  settled.  If  it  be  perfectly  ap- 
parent to  the  court,  on  inspection  that  no  punishable  offense 
IS  charged,  it  would  probably  be  the  duty  of  the  court  to 
refuse  to  allow  warrants  for  arrest  to  issue. 

If,  on  the  other  hand,  a  wrong  has  been  perpetrated  accord- 
ing to  the  showing  of  the  information,  but  debatable  ques- 
tions present  themselves  as  to  the  remedy,  such  as  have  been 
discussed  here,  it  would,  in  my  judgment,  be  proper  to  reserve 
them  for  a  demurrer  or  motion  in  arrest.  But  in  the  light 
of  what  has  already  been  said,  any  discussion  of  these  ques- 
tions by  me  would  be  gratuitous,  and  nothing  remains  for 
me  but  to  grant  the  motion  made  on  the  part  of  the  defend- 
ants, and  to  order  their  discharge. 
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ACCESSORY.    See  Accon^Uce^  3 ;  Murdtr^  4. 

ACCOMPLICE. 

1.  The  word  accomplice  signifies  in  law  a  ^'  guilty  associate  in  crime.'* 

United  States  v.  Neverson^  162. 

2.  Whether  a  witness  is  an  accomplice  in  the  crime  charged  In  the 

indictment,  or  only  an  innocent  witness  of  the  transaction,  Is  a 
question  to  he  decided  hy  the  jury  from  the  evidence  in  the  case. 
Id. 

3.  If  a  party  was  present  at  a  murder,  hut  took  no  part  In  it,  nor 

endeavored  to  prevent  it,  nor  apprehended  the  murderers,  hut 
otherwise  was  not  concerned  in  its  commission,  and  was  not  aiding 
and  ahetting  at  the  murder,  nor  ready  to  afford  assistance  if  neces- 
sary, such  presence  will  not  of  itself  render  him  either  principal 
or  accessory  to  the  murder,  nor  an  accomplice  therein.    Id, 

4.  Such  a  person,  if  helieved  hy  the  jury  to  have  heen  merely  an  inno- 

cent witness  of  the  transaction,  stands  hefore  them  like  any  other 
witness  who  chances  to  have  seen  a  crime  committed.    Id, 

5.  The  degree  of  credit  to  he  given  an  accomplice  is  a  matter  exclu- 

sively within  the  phovince  of  the  jury ;  they  may,  if  they  see  fit, 
act  upon  his  evidence,  even  in  a  capital  case,  without  any  confirma- 
tion of  his  statements  ;  hut  the  court  will  advise  tliat  tney  should 
not  convict  upon  his  testimony  alone  and  without  corrohoration. 
Id. 

6.  Such  corrohoration  need  not  extend  to  the  whole  testimony  of  wit- 

ness (since  if  this  were  so  it  would  not  l>e  necessary  to  call  him  at 
all),  hut  must  relate  to  some  i)ortion  of  his  testimony  which  Is 
material  to  the  issue  of  the  prisoner's  guilt.  But  proof  that  he 
told  the  truth  in  relation  to  irrelevant  and  immaterial  matters, 
which  were  generally  known,  would  not  in  itself  he  snfScient 
corrohoration,  nor  that  he  told  the  truth  in  stating  that  the 
deceased  was  knocked  down  and  killed  (tliat  fact  heing  generally 
known).  The  corrohoration  should  he  of  such  and  so  many  parts 
of  the  narrative  of  the  accomplice  as  may  reasonahly  satisfy  the 
jury  that  he  is  telling  the  truth  without  restricting  the  confirma* 
tion  to  anv  particular  points,  the  effect  of  such  confirmation 
heing  for  the  consideration  of  the  jury.    Id, 

7.  Where  there  are  several  defendants  and  an  accomplice  testifies  to 

their  several  acts,  testimony  corrohorating  him  as  to  one  or  two  of 
the  defendants,  is  not  necessarily  corrolK»rative  as  to  the  others. 
Id. 

8.  Testimony  of  an  accomplice — ^the  ruling  on  this  subject  In  United 

States  V.  Neverson,  considered.     UnUed  States  v.  BidesUr^  341. 

ACCOUNTS.    See  Equity  Pleading  and  Practice^  3 ;  Payment. 

ADMIRALTY. 
1.  Payment  of  freight  cannot  he  exacted  of  the  consi^pee  until  there 
has  been  such  a  discharge  of  the  cargo  as  to  enable  hhn  to  ascer- 
tain whether  the  goods  correspond  with  those  ordered.    Barker 
Broe.  V.  Sehomer  Wright^  24. 
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ADMmAX.TY  {cofUimud^. 

2.  This  rule  will  not  be  modified  because  the  cargo  consists  ot  loe,  and 

consequently  liable  to  ctiminish  by  melting  when  exposed  upon 
the  wharf  to  the  heat  of  the  sun.    Id, 

3.  There  is  nothing  in  the  delivery  of  the  goods  upon  the  wharf  before 

payment  of  freight  at  all  inconsistent  with  the  retention  by  the 
master  ojE  his  lien  for  the  fre^ht.    Id. 

4.  llie  master  has  a  right  to  demand  payment  of  the  freight  before  the 

goods  are  taken  &om  the  wharf,  if  such  removal  interfere  with 
the  reasonable  enforcement  of  his  lien,  and,  if  the  cargo  be  too 
large  to  be  landed  in  one  day,  he  may  require  a  pro  rata  payment 
as  regards  value  before  the  portion  first  landed  can  be  taken 
away.    Id, 

5.  As  a  consignee  is  under  no  obligation  to  receive  or  pay  for  goods 

differing  in  character  from  those  which  he  contracted  to  buy,  there 
can  be  no  duty  devolving  upon  him  to  pay  freight  for  the  carriage 
of  such  goods.    Id, 

6.  A  consignee  of  a  cargo  of  ice  cannot  refuse  to  pay  freight  for  the 

entire  cargo  as  originally  shipped,  because  part  of  it  has  been 
diminished  by  melting.  For  any  unusual  loss  or  diminution  he 
might  have  a  remedy  against  the  underwriter ;  but  ^ce  the  cargo 
is  at  the  risk  of  the  consignee  from  the  time  of  its  shipment  and 
the  mailing  of  the  bill  of  lading,  he  is  liable  to  pay  the  freii^fat  on 
the  entire  amount  shipped ;  his  right  to  inspect  the  goods  is  for 
the  purpose  of  ascertaining  whether  they  are  of  the  chiarader  and 
description  ordered.    Id. 

7.  The  consignees  of  a  cargo  of  ice,  which  arrived  in  Washington,  D. 

C>,  in  the  middle  of  July,  wisldngto  inspect  the  cargo  before  pay- 
ing the  freight,  proposed  to  the  master  of  the  vessel  that  if  he 
would  proceed  with  the  delivery  of  the  ^oods,  they  would  pay  tlie 
freight  pari  passu  ;  or,  if  he  preferred  it,  that  the  cargo  on  being 
landed  should  be  stored  in  a  convenient  ice  warehouse,  belonging 
to  the  consignees,  on  the  wharf.  The  master  refused  to  do  either, 
but  demanded  payment  of  the  freight  in  full  before  the  cargo  was 
discharged.  This  the  consignees  refused,  and  in  consequence  of 
the  disagreement  the  ice  melted  away  in  the  hold  of  the  vessel. 
Etld^t  That  neither  of  the  propositions  submitted  to  the  master  would, 
if  accepted,  have  imperiled  his  lien  for  freight,  and  he  was  liable 
to  the  consignees  for  so  much  of  the  cargo  as  was  lost.    Id, 

8.  Semble^  That  a  provision  in  a  charter  party,  tiiat  the  cargo  shsU  be 

discharged  by  the  consignee  with  the  assistance  of  the  crew,  so  lar 
from  giving  a  stricter  right  to  the  master  to  demand  prepayment 
of  the  freight  may  have  rather  the  contrary  effect.    Id, 

ADVERSE  POSSESSION.    See  Limitations,  StattOe  of,  1 . 

1 .  Before  a  title  to  land  by  possession  alone  can  be  successfully  mdn- 

tained,  the  possession  must  be  shown  to  cover  the  full  period  of 
twenty-one  years,  and  that  during  all  this  time  it  has  been  actual, 
adverse,  visible,  notorious,  exclusive  and  unbroken  with  claim  of 
title  against  the  world.    Ebbinghms  v.  KilUan,  247. 

2.  Where  the  possession  of  a  party  is  under  and  in  privity  with  tbe 

estate  of  the  person  under  whom  such  party  claims,  there  can  be 
no  adverse  possession  against  that  person.    Id, 

ALEXANDRIA  CANAL  &  BRIDGE  COMPANY.    See  Jurisdkim,  3. 
AMENDED  BILL.    See  Equity  Pleading  and  Practice,  4. 
AMENDMENT.    See  Limitations,  Statutes  of,  11. 
ANSWER.    See  Eqyxty  Pleading  and  Practice,  1,  2,  6,  7, 10. 
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APPEAL.    See  Practice,  3. 

APPEAL  BONDS.    See  PHne^at  and  Surety,  1. 

APPOINTMENT,  POWER  OF.    See  Married  Women,  7 ;  Poiwr*. 

ARBITRATION  AND  AWARD.    See  Jurindiciion,  1. 

1.  Reference  of  a  cause,  by  the  court,  to  one  as  ^'  special  referee  '^  with 
directions  to  take  and  return  the  testimony  adduced,  and  to  report 
all  the  material  facts  *^  'with  his  conclusions  of  law  and  his  I'ecom- 
mendations."  The  report  was  not  under  seal,  was  unaccompanied 
by  a  final  finding  and  professed  to  be  nothing  more  than  a 
"recommendation." 

Held,  not  an  award  under  the  Maryland  act  of  1785  and  Rule  53  of  this 
court,  and  a  judgment  entered  thereon  reversed,  and  the  cause 
remanded  to  stand  before  the  court  as  it  did  before  the  reference. 
Strong  v.  Barbour,  209. 

2«  An  award  ought  to  settle  finally  and  conclusively  the  whole  matter 
referred.  It  Is  contrary  to  the  principles  of  a  general  reference 
that  the  court  should  take  the  award  as  far  as  it  goes  and  supply 
all  omissions  by  its  decree.  The  aw^ard  ought  to  be  in  itself  a 
complete  adjustment  of  the  controversy  submitted  to  the  arbitra- 
tors.   Id. 

3*  Where  a  court,  under  the  authority  of  law,  assents  to  a  reference 
of  a  case  to  an  arbitrator,  it  abdicates,  pro  hac  vice,  its  own  judicial 
functions,  to  the  arbitrator;  and  his  award,  if  conformable  to  the 
law  and  the  rules  regulating  the  subject,  is  taken  as  of  equal  force 
with  a  decision  of  a  competent  tribunal,  needing  only  the  formal 
ratification  of  the  court  to  stand  as  a  judgment  of  the  tribunal 
itself.  But  this  special  power  thus  confided  to  the  arbitrator,  must 
be  exercised  in  conformity  to  the  law  and  the  rules  of  court,  and 
on  these  conditions  alone  will  it  be  considered  as  an  equivalent  to 
the  finding  of  the  court  and  jury.    Id, 

4.  A  partv  cannot  be  deprived  of  the  right  to  have  his  case  passed 
upon  by  a  jury  unless  waived  by  a  regular  reference  to  arbitrators, 
and  its  equivalent  obtained  by  a  proper  final  award.    Id,  - 

ASSIGNMENT.  See  Jurisdiction,  1 ;  Landlord  and  Tenant,  6. 
1.  A  deed  of  assignment,  after  making  preference  of  two  creditors  and 
providing  for  the  expenses  of  the  assignment,  directed  that  out  of 
the  residue  of  the  proceeds,  the  assignees  should  pay  pro  rata  the 
claims  of  such  of  his  «ther  creditors  as  should  agree  to  execute 
full  releases  to  him  of  their  claims,  and  that  the  pro  rata  share 
which  would  be  payable  to  any  creditor  who  might  refuse  to 
execute  such  release,  should  be  paid  over  to  the  grantor.  Upon 
a  bill  filed  against  the  assignor  and  assignees,  praying,  among 
other  things,  that  the  defendants  be  enjoined  from  carrying  the 
assignment  into  effect,  the  court  passed  an  order  as  follows: 
"The  assignor  is  enjoined  as  prayed  in  the  bill,  and  the  other 
defendants  are  enjoined  as  assignees,  as  prayed  for,  except  as  here^ 
inafter  providedJ*'*  The  order  then  proceeded  to  constitute  the 
assignees  named  in  the  deed,  receivers  of  the  court,  and  directed 
them  to  take  possession  of  all  the  effects  of  the  assignor  referred 
to  in  the  assignment,  sell  them  and  bring  the  proceeds  into  the 
court,  the  concluding  sentence  of  the  order  being :  "  This  order 
is  witiiout  prejudice  to  any  of  the  rights,  interests,  or  equities  of 
the  parties  or  of  the  said  creditors  of,  in  and  to  the  property 
aforesaid."  After  the  sale  of  the  goods  by  the  receivers  and  the 
ratification  thereof  by  the  court,  S.,  the  assignor,  made  a  second 
assignment  of  the  same  property  to  the  same  assignees  (now  the 
reoeiverB)  subetantially  the  same  in  terms  as  the  first,  except  that 
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ASSIGNMENT  (eonHnued). 

it  recognized  the  invalidity  of  the  clause  requiring  releases  and 
directed  the  distribution  of  the  property  equally  among  the 
creditors  after  the  payment  of  the  two  preferred  debts. 
Hddj  That  the  clause  requiring  releases  rendered  the  first  assign- 
ment void,  and  that  the  second  assignment  having  been  made  to 
cure  this  defect  and  with  no  purpose  to  interfere  injuriously  with 
the  title  of  the  receivers  but  rather  to  ratify  and  confirm  it,  so  far 
from  being  in  contempt  of  the  existing  injunction,  was  rather  in 
aid  of  the  order  of  the  court,  since  the  informality  of  the  orighial 
assignment  might  be  supposed  to  affect  the  title  of  the  assignees 
and  impair  the  rights  of  purchasers.    Morrison  v.  Shuster^  190. 

2.  The  dismissal  of  a  bill  filed  to  set  aside  an  assignment,  and,  after 

a  preliminary  injunction  obtained,  restraining  the  assignor  and 
assignees  from  carrying  the  assignment  into  efi'ecc,  will  deprive 
any  party  of  the  right  to  insist  that  the  execution  of  a  second 
assignment  of  the  same  property  during  the  pendency  of  the  suit 
was  in  contempt  of  the  injunction.    Id. 

3.  The  mere  fact  of  a  lis  pendau  does  not  invalidate  an  assignment ;  a 

debtor  pending  a  suit  may  assign  to  trustees  all  his  effects  for  the 
benefit  of  all  Ms  creditors  and  deliver  possession,  and  it  will  be 
valid.    Id. 

4.  Where  an  assignment  is  defective  a  second  assignment  may  be  made 

to  amend  its  errors,  but  it  is  only  to  be  taken  as  a  curative  of  the 
defects  of  the  first,  and  not  as  establishing  any  additional  or 
further  priorities.  Hence,  provisions  increasnig  the  amounts  of 
preferred  claims  over  the  sums  named  in  the  first  deed  by  increas- 
ing the  rate  of  interest  cannot  be  operative  against  the  statement 
of  the  same  prefeiTed  claims  in  the  first  deed.  In  the  same  man- 
ner a  particular  statement  in  the  second  deed  as  to  the  percentage 
to  be  paid  to  the  assignees  for  commissions  cannot  be  operative 
against  a  general  provision  on  the  subject  in  the  first  deed,  the 
functions  of  the  second  deed  being  only  to  render  valid  and  effec- 
tive the  provision  of  the  first.    Id, 

5.  A  debtor  m  insolvent  circumstances,  by  assignment  of  his  estate  in 

trust  made  in  good  faith,  when  no  law  or  lien  prohibits,  may  law- 
fully prefer  one  creditor  or  set  of  creditors  to  another.    Id, 

ASSIGNMENT  OF  DO  WEB.    See  Dower. 

ATTACHMENT.    See  Landlord  and  Tenant^  2,  4 ;  Practice^  6. 

ATTORNEY  AT  LAW. 

1.  When  an  attorney  at  law  obtains  a  judgment  in  the  capacity  of 
executor,  and  is  at  the  same  time  attorney  for  other  parties  in  a 
suit  agEdnst  the  same  defendant,  and  a  few  days  later  obtahis  a 
judgment  for  them  also,  the  court,  in  applying  the  proceeds  of  an 
equity  of  redemption,  to  the  satisfaction  of  these  judgments,  will 
recognize  no  priority,  but  will  distribute  pari  passu.  Poole  4*  Burnt 
V.  Dakly  460. 

ATTORNEYS'  PEES,  CONTRACTS  FOR.     See  Contract,  6 ;  Jwis- 
diction,  2, 

AWARD.    See  Arbitration  and  Award. 

BAILOR  AND  BAILEE.    See  Bona  Fide  Purchaser. 
1.  A  mere  bailee  for  hire,  though  in  possession,  cannot  give  title  to  a 
third  person.    Bridget  v.  Cornish,  29. 

BALTIMORE  AND  POTOMAC  RAILROAD.    See  Inquisition. 

BILL  IN  EQUITY.    See  EquUy  Pleading  and  Practice,  3,  6,  7,  8, 10, 11* 
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BILLS  OF  EXCEPTIONS.    See  Indictment,  1 ;  Practice,  1,  3. 

1.  Plaintiffs  having  rested  the  case,  the  court  instructed  the  jui'y  that, 

upon  the  whole  evidence,  their  verdict  should  be  for  the  defend- 
ant. To  which  instruction  the  plaintiff  reserved  an  exception, 
but  the  bills  of  exception,  which  were  made  part  of  each  other, 
did  not  state  in  terms  that  they  contained  the  '^  whole  "  of  the 
evidence  admitted  at  the  trial.  There  was  a  statement,  however, 
that  '^  after  the  evidence  had  been  given,  as  set  forth  in  the  fore- 
going bills,"  the  plaintiffs  rested  their  case. 

Held^  That  the  last  statement  may  be  accepted  as  equivalent  to  a  state- 
ment that  the  bills  contained  the  ^^  whole  "  of  the  evidence. 

Held,  also.  That  to  presume  that  other  evidence  was  given  by  the 
plaintiff  would  be  to  presume  against  the  decision  of  the  court ; 
in  other  words,  that  error  had  been  committed,  which  is  not 
admissible.    Merrick  v.  Giddings,  394. 

2.  The  same  bills  of  exception  described  the  evidence  only  as  *^  tend- 

ing to  show." 
Beld,  That  the  instruction  to  the  jury  to  find  for  the  defendant, 
answered  the  purpose  of  a  demurrer  to  the  evidence,  and  must  be 
tested  by  the  same  rule,  viz.,  that  a  demurrer  to  evidence  admits 
not  only  the  facts  stated  therein,  but  also  eveiy  conclusion  which 
a  jury  might  fairly  and  reasonably  infer  therefrom.    Id, 

BILLS  OF  PARTICULARS.    See  FromUsory  Notes,  4. 

BOARD  OF  AUDIT.    See  Ratification. 

BOARD  OF  PUBLIC  WORKS.    See  Contract,  1, 2, 3.    BatiJicaiion,2,4. 

BONA  FIDE  PURCHASER.    See  Recording,  of  Deeds, 

1.  Where  there  is  a  lease  of  personal  property  and  delivery  of  pos- 

session to  the  lessee,  if  there  are  no  other  considerations  entering 
into  the  transfer,  the  lease  confers  no  such  right  as  will  protect  a 
bona  fide  purchase  from  the  Icbsee.    Bridget  v.  Cornish,  29. 

2.  But  where  the  title  has  been  qnabfiedly  passed  with  the  possession 

and  tlie  lien  of  the  vendor  is  not  reserved  according  to  the  con- 
dition of  the  statute  requiring  a  written  hjstrumeut  of  encum- 
brance duly  recorded,  the  vendor  parts  with  the  possession  at  his 
peril,  and  if  an  equity  in  tiie  property  by  purchase,  concurring 
with  the  possession,  is  found  in  one  who  sells  in  open  market  to  a 
bonajide  purchaser,  such  sale  carries  title.     Id, 

3.  M.  obtained  possession  of  a  buggy  and  harness  by  virtue  of  the  fol- 

lowing paper:  "This  is  to  certify  that  I  have  hired  of  J.  F, 
Bridget  a  buggy  and  harness  for  the  term  of  three  months  from 
date,  for  the  sum  of  $25  per  month,  together  with  a  cash  payment 
of  $50,  making  in  all  $125.  The  said  John  F.  Bridget  agreeing  at 
the  end  of  the  time  above  mentioned  to  give  me  the  privilege  of 
l>urchasing  the  above  named  buggy  and  harness  by  paying  an 
additional  sum  of  $125." 
Held,  That  the  equity  of  the  property  passed  with  the  possession  to  M., 
and  that  a  subsequent  bona  fide  purchaser  in  open  market  for  full 
value  obtained  title.    Id, 

BUILDING  ASSOCIATIONS. 

1.  A  piece  of  ground  encumbered  with  a  deed  of  trust  to  secure  an 
indebtedness  to  a  building  association,  was  sold  at  public  auction, 
subject  to  the  trust.  I'he  secretary  of  the  association  acted  as 
auctioneer,  and  announced  that  the  indebtedness  to  the  associa- 
tion amounted  to  a  given  sum. 

Held,  That  as  between  the  purchaser  and  the  association  the  sum  so 
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BUILDIXO  ASSOCIATION  (cofiftmied). 

mentioDed  mast  be  considered  as  the  real  indebtedneas.    BmMmg 
Asaodatum  ▼.  Hilian,  107. 

3.  The  fact  that  a  piece  of  property  is  pmehased  sabject  to  the  lien  of 
a  baildin/^  association  for  advances  to  a  stockholder*  which  lien 
the  purchaser  agrees  to  discharge  by  montUy  payments  equal  In 
amount  to  that  agreed  to  be  paid  by  tlie  stoelEholder,  does  not 
entitle  the  associ^ion  to  credit  these  monthly  pajrments  In  the 
same  manner  that  mi^ht  hare  been  done  had  they  been  made  by 
the  stockholder.  Such  a  purchaser  is  to  be  chargeable  only  wi^ 
the  purchase  money  and  six  per  cent,  interest  until  paid.    /i. 

8.  F.,  a  stockholder  In  a  building  association,  borrowed  a  sum  of  money 
from  the  association,  his  wife,  and  the  co-heirs  with  her  of  a  piece 
of  land.  Joining  in  a  deed  of  trust  pledging  the  land  to  secure  the 
loan.  Afterwards  the  association  undertook  to  foreclose  she  tmst 
for  an  alleged  default.  Upon  a  bill  filed  by  the  grantors  to 
restrain  the  sale  and  to  compel  the  association  to  allow  certain 
credits  in  their  settlements  of  F.'s  accounts,  it  was 

Bddy  That  whatever  might  be  the  proper  terms  of  settlement  between 
F.  and  the  association*  the  grantors  were  not  bound  thereby  if 
those  terms  were  in  opposition  to  the  provisions  of  the  deed  of 
trust ;  that  they  stood  only  In  the  position  of  sureties  who  have 
agreed  to  answer  for  the  default  of  a  debtor ;  that  the  measure  of 
their  liability  was  to  be  determined  solely  by  the  terms  of  the 
Instrument  creating  it,  and,  if  by  these  terms  the  proceeds  of  the 
sale  upon  default  made  are  to  be  applied  (after  the  payment  of 
expenses  and  trustees'  commissions)  to  the  satisfaction  of  so  much 
of  the  debt  secured  as  remains  due  after  deducting  therefrom  the 
value  of  F.'s  stock,  equity  will,  before  the  sale  and  for  the  purpose 
of  ascertaining  the  right  of  the  association  to  foreclose  the  trust, 
require  this  credit  to  l>e  made  upon  F.*8  indebtedness,  although 
as  l)etween  F.  and  the  association  such  a  credit  might  not  be 
proper.    Forsyth  v.  Building  Association^  205. 

CARGO.    See  Admrraliy. 

CASE,  CERTIFICATION  OF  TO  GENERAL  TERM.    See  Fradice, 
4 ;  Principal  and  Surety^  2. 

CERTIFICATES  OF  DRAWBACK. 
1.  The  certificates  of  drawback  issued  by  the  District  of  Columbia, 
under  the  act  of  Congress  of  June  Id,  187.S,  to  holders  of  certifi- 
cates of  indebtedness  for  improvement  assessments  do  not  bear 
interest.     Thompson  v.  The  DiUrui^  403. 

CERTIORARI.    See  Practice^  6 ;  Piincipal  and  Sure/y,  2. 
CHALLENGES  OF  JURORS.    See  Jury. 

CHATTEL  MORTGAGES. 

1.  A  duly  recorded  deed  of  trust  upon  merchandise  contained  a  clause 
permitting  the  grantor  *'''  to  retain  possession  of  and  use  the  said 
goods,''  Ac. 

HdJ^  That  if  this  language  wore  to  be  interpreted  as  permitting  the 
grantor  to  coutinue  the  business  of  selling  and  disponing  of  the 
goods,  it  would,  as  to  creditors,  be  a  serious  objection  to  the 
validity  of  the  deed;  but  construed  with  rhe  clause  giving  the 
trustee  the  power  to  take  immediate  possession  if  the  grantor 
were  found  removing  thenu  it  is  to  be  taken  as  merely  meaning 
rhat  the  grantor  is  to  take  care  of  and  use  the  property  subject  to 
tlie  rights  of  the  trustee.    Smiih  v.  Komey,  12. 
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CHATTEL  MORTGAGES  (co7fUnved). 

2.  The  same  deed  purported  to  secure  a  bona  fide  debt  evidenced  by- 

four  promissory  notes  ;  tlie  last  note  represented  no  actual  indebt- 
edness ou  the  part  of  the  maker,  but  was  given  with  the  private 
understanding  that  if,  in  case  of  foreclosure,  the  property  realized 
the  face  of  the  four  notes,  then  the  amount  represented  by  this 
last  note  was  to  be  repaid  the  maker. 
Held^  That  this  was  a  secret  contrivance  wliich  rendered  the  deed  void 
as  to  creditors.    Id. 

3.  A  deed  of  trust  given  upon  a  stock  of  goods  wliich  authorizes  the 

grantor  to  use  and  dispose  of  tiie  goods  at  his  own  discretion,  is 
void  as  against  creditors,     fox  v.  Dacidson^  102. 

COINS  OF  UNITED  STATES.    See  Counterfeiting. 
CONFESSION  OF  JUDGMENT.    See  Principal  and  Surety,  1. 
CONGRESS  OF  UNITED  STATES.    See  Ratification,  2,  3,  4. 

CONSIDERATION.    See  Deed ;  Interest ;  Principal  and  Surety,  2,  3. 

1.  If  A  is  under  a  legal  obligation  to  B  to  do  a  certain  act  for  B,  a 

promise  by  C,  a  tliird  party,  to  A,  in  considieracion  of  A's  per- 
formance of  that  act,  is  not  binding,  because  such  performance  of 
an  act  which  A  was  already  bound,  though  not  to  C,  to  do,  is  not 
a  valuable  consideration  for  C's  promise.    Merrick  v.  Giddings,  397. 

2.  When  it  is  claimed  tliat  a  promise  is  supported  by  a  past  considera- 

tion, it  must  be  shown,  as  a  matter  of  fact,  that  the  promise  was 
made  in  respect  of  that  considt- ration.     Li, 

3.  Wiien  it  is  claimed  that  defendant's  promise  was  made  in  considera- 

tion of  past  services  rendered  by  the  plaintitfs  at  defendant's 
request,  it  must  appear  that  those  services  were  in  fact  rendered 
in  consequence  of  the  defendant's  request.     Id, 

4.  Where  a  tiling  previously  done  by  the  plaintiffs,  at  tlie  request  of 

the  defendant,  is  a  consideration  from  which  the  law  implies  a 
promise,  a  subsequent  express  promise,  based  upon  the  same  con- 
siderati(»n,  different  from,  or  in  addition  to,  that  which  the  law 
implies,  is  nudum  pactum.  Id, 
6.  Where  A  promises  B  to  do  something  for  the  benefit  of  C,  B  may 
release  A  from  tliat  promi>e  at  any  time  before  C  makes  himself 
a  piivy  to  it  by  adopting  B's  act  of  obtaining  the  promise.    Id, 

CONSIGNOR  AND  CONSIGNEE.     See  AdmiraUy. 
CONSTABLES.     See  Praciict,  6  ;  RapUHn,  2. 

CONSTRUCTION  OF  STATU'l^ES.     See  Limilatiom,  Slafntett  of,  2,  3. 

1.  Statutes  which  arc  enacted  .as  compromises  in  regard  to  matters  of 

taxation,  and  which  subject  the  municipality  to  obligations  which 
did  not  exist  before,  are  to  be  construed  so  that  these  new  obliga- 
tions shall  not  be  made  larger  than  the  strict  and  precise  terms  of 
the  statute  require,     Tlwmpson  v.  The  District^  403. 

2.  Penal  statutes  are  to  be  construed  like  all  other  statutes,  according 

to  their  plain  and  sensible  meaning,  and  a  plain  and  sensible  pur- 
pose is  not  to  be  defeated  by  an  arbitrary  method  of  reading  its 
\vt»rd«.  'i'he  words  are  to  be  fo  construed  as  to  effectuate  the 
intention  of  complete  protection  against  the  crime,  if  their  ordi- 
nary and  reasonable  meaning  permit  such  construction.  United 
Statea  v.  Guiteau,  498. 

CONTR.\CT.  See  Admirfdty,  ^;  Consideration;  Evi'denre,  IS ;  Exrmp- 
tions  ;  Guaranty  :  At nried  IVomen^  1,  2,  3;  Principal  and  Snrefy^ 
2,  3;  liatfication^  1,  2,  3.  4;  Receipt, 
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CONTRACT  (coniinued^. 

1 .  A  contract  entered  into  with  the  Board  of  Public  Works  in  respect 

to  street  improvements  is  to  be  treated  as  a  contract  with  the  Dis- 
trict Government.  (Follotnng  Barnes*  Case,  91  U.  S.,  540.)  Strong 
V.  Dialrict  of  Columbia^  265. 

2.  The  provisions  of  the  act  of  ConCTtfss,  February  21,  1871,  which 

denied  to  the  Board  of  Public  Works  all  power  of  making  contracts 
to  bind  the  District,  except  in  pursuance  of  appropriations  made 
by  law  and  not  until  such  appropriations  shall  have  been  made, 
and  declarinj2:  that  all  such  unauthorized  contracts  or  agreements 
shall  be  null  and  void,  and  forbidding  the  Legislative  Assembly  to 
authorize  the  payment  of  any  claim  against  the  District  *'  upon 
any  contract  or  agreement  made  without  express  authority  of 
law,"  were  within  the  limits  of  Congressional  legislation.    Id, 

3.  Consequently  a  contract  for  street  improvement  entered  into  with 

tlie  Board  of  Public  Works  at  a  time  when  there  was  no  antecedent 
appropriation  for  that  work  or  for  the  materials  furnished  under 
such  contract,  is  null  and  void,  and  inadmissible  in  evidence  for  the 
purpose  of  recovery  upon  it  notwithstandinjc  the  work  may  have 
been  pei*formed  and  the  materials  furnished  in  conformity  with  its 
terms.    Id. 

4.  A  gucmtum  mentit  cannot  be  sustained  for  the  recovery  of  money 

claimed  to  be  due  for  work  done  under  a  void  contract,  payment 
of  which  is  forbidden  by  law.    Id, 

5.  On  moving  into  his  place  of  business,  plaintiff  signed  the  following 

agreement  with  defendant,  the  Washington  Gaslight  Company : 
'*  We,  whose  names  are  hereunto  subscribed,  agree  to  take  ^s 
^  from  the  Washington  Gaslight  Company  upon  the  condition  thsLt 
the  company  reseiTcs  to  itself  the  right  to  refuse  to  furnish  or  at 
any  time  to  discontinue  gas  to  any  premises  the  owner  or  occupant 
of  whicli  shall  be  indebted  to  the  company  for  gas  or  fittings  used 
upon  such  premises  or  elsewhere." 
Hdd^  That  this  contract  related  only  to  future  delinquencies,  and  that 
defendant  was  liable  in  damages  for  cutting  off  plaintiff  *s  supply 
of  gas  because  of  non-payment  of  an  old  bill  for  gas  furnished 
before  the  signing  of  this  contract  and  at  another  place.  JJoyd  v. 
Gaslighl  Co.,  331. 

6.  If  A  promises  B  to  hold  and  not  to  pay  over  to  C  a  fund  belonging 

to  C,  until  certain  fees  due  to  B  from  C  shall  be  paid  out  of  it,  but 
does  pay  over  the  same  to  C  before  those  fees  are  paid ;  and  B, 
knowing  that  fact,  makes  a  settlement  with  C,  giving  a  receipt 
releasing  C  from  further  claim  : 
Beld^  That  if  A^s  promise  was  binding,  he  was  liable  only  for  such 
injury  as  B  might  suffer  by  reason  of  his  consequent  inability  to 
obtain  his  fees  from  C,  and  that  B^s  settlement  and  release  of  C 
released  his  right  of  action  against  A  for  injury  suffered  by  reason 
of  A's  turning  over  the  fund.    Merrick  v.  Giddinga^  394. 

CORPORATION  LAWS.    See  Evidence,  1. 

CORROBORATION  OF  ACCOMPLICE.    See  AccompUce,  5,  7. 

COSTS.    See  Practice,  7. 

COUNTERFEITING. 

*1.  Sections  5457  and  5458  R.  S.  U.  S.  differ  from  each  other,  both  in 
the  description  of  the  crimes  therein  denounced  and  as  to  their 
punishment.     United  States  y.  Bicksler,  341. 

2.  Uader  Section  5467  Rev.  Stats.  U.  S.  the  offense  of  having  in  pos- 
session counterfeit  gold  or  silver  coins  is  not  complete  unless  the 
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COUNTERFEITING  (cantiiwed). 

accused  had  them  in  his  possepsion  *^  knowing  the  same  to  be  false, 
forged,  or  counterfeited/'  But  there  is  no  necessity  for  the  aver- 
ment or  proof  of  such  scienter  under  Section  5456,  which  provides 
for  punishing  the  having  in  possession  counterfeit  minor  coinage. 
United  States  v.  BicksUr^  341 . 

3.  The  accused  for  the  former  offense  may  be  imprisoned  to  the  extent 

of  ten  years,  while  the  limit  of  imprisonment  for  the  latter  is  three 
years.  Therefore,  where  the  prisoner  is  indicted  and  found  guilty 
under  the  latter  section  (5458),  a  sentence  of  imprisonment  for 
eight  yeara  is  erroneous.    Id, 

4.  Section  3515  R.  S.  U.  S.  establishes  certain  coins  to  which  it  aflixes 

a  certain  de^iignation,  and  by  wiiich  alone  they  are  thereafter  to 
be  known.  They  are  ^^  minor  coins ;  known  by  no  other  appel- 
lation ;  and  none  other  than  these  particular  coins  are  embraced 
in  that  name ;  and  as  none  of  these  minor  coins  contain  silver, 
there  is  no  such  thing  known  to  the  law  as  ^^  minor  silver  coin- 
age."   Id. 

5.  The  old  five  cent  pieces  are  not  ^^  minor  coins  *^  within  the  meaning 

of  the  law.  'I'he  punishment  for  forging  them  must  be  sought 
under  the  section  punishing  the  counterfeiting  of  silver  coins,  and 
not  under  the  section  relating  to  minor  coinage.  An  indictment, 
therefore,  which  charges  the  prisoner  with  counterfeiting  certain 
coins  ^*  in  the  resemblance  and  similitude  of  the  minor  silver  coinage 
which  has  been  coined  at  the  mints  of  the  United  States  called  a 
half-dime,"  is  contradictory  and  sets  forth  an  offence  not  known 
to  the  law.    Id. 

6.  Where  the  prisoner  is  charged  with  having  in  his  possession  certain 

counterfeit  money  with  intent  to  defraud,  it  is  not  necessary  to 
give  the  name  of  the  person  to  be  defrauded,  the  averment  to 
defraud  '*  a  certain  person  to  the  jurore  unknown,"  or  •'whom- 
soever he  might  be  able  to  defraud,"  is  a  sufHcient  description 
within  the  terms  of  the  statute.  The  statute  does  not  require  that 
there  shall  have  been  a  consummation  of  the  fraud  by  the  actual 
passing  of  the  money.  The  offence  consists  of  having  it  in  pos- 
session with  intent  to  defraud-  Tlie  possession  alone  is  not  crimi- 
nal if  unaccompanied  with  the  intent.    Id. 

COUR  r,  TERMS  OF.    Sec  Terms  of  CouH. 

CREDIBILI i'Y  OF  WITNESS.    See  Evidence^  3. 

CREDITOR'S  BILL.    Sec  Equity,  2 ;  EguUy  Pleading  and  Practice,  8. 

CREDITORS,  PREFERENCE  OF.    See  Assignment,  1,  4,  5. 

CRIMES,    ^e  Accomplice  ;  Consirut'tif»n  of  Statutes;  Counterfeiting, 

CRIMINAL  LAW.    See  Evidence,  2, 7, 8, 9 ;  Indictment ;  Jury  ;  Larceny. 

CURTESY,  ESTATE  BY  THE.  See  JST^wt/y,  2. 
1.  Tenancy  by  the  curtesy  initiate  is  an  estate  thrown  upon  the  tenant 
by  operation  of  law,  and  he  cannot,  by  refusing  to  take  it,  prevent 
the  title  from  vesting  in  him  and  cause  it  to  remain  in  the  wife, 
nor  can  he,  by  disclaimer,  transfer  it  to  others ;  this  would  be  to 
make  a  disclaimer  a  deed,  which  it  Is  not,  the  object  of  a  deed 
being  to  transfer  property,  and  of  a  disclaimer  to  prevent  the 
transfer;  a  grantee  before  consent  can  disclaim,  and  so  may  a 
devisee  who  takes  by  grant,  but  an  heir  and  a  tenant  by  the 
curtesy  take  by  operation  of  law,  the  one  takes  immediately  upon 
the  death  of  the  ancestor,  and  the  other  on  the  birth  of  living  issue 
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CURTESY,  ESTATE  BY  THE  (continued). 

and  neither,  by  disclaiming  tiie  estate,  can  prevent  it  from  vesting. 
Bankx.Hiiz,  111. 
2.  Where  an  estate  by  tlie  curtesy  initiate  vested  in  the  husband  before 
the  passage  of  the  act  of  April  10, 1869,  such  estate  is  liable  for  the 
husband *s  debts,  whether  the  credit  was  given  before  or  after  the 
passage  of  the  act.    Id, 

DAMAGES.  See  Contract,  6,  6;  Eguityy  5;  InguisUian,  li  3,  6;  Muni- 
cipalities ;  Practice,  2,  7. 
1.  A  party  is  not  entitled  to  recover  damages  for  the  depreciation  of 
his  property  in  consequence  of  the  laying  of  a  railroad  track,  if  the 
property  was  not  owned  by  him  at  the  time  the  track  vms  laid. 
The  owner  of  the  land  at  the  time  of  the  injury  can  alone  tatte 
advantage  of  a  claim  for  damages,  and  if  he  does  not  claim,  his 
subsequent  vendee  cannot.    Dixon  v.  Railroad  Co,,  78. 

DECREE.    See  Dower ;  Equity  Pleading  and  Practidt,  3,  4;  PaymenL 

DEEDS.  See  Assignment  ;  Recording  of  Deeds, 
I,  It  is  not  permissible  to  show  a  consideration  difTerent  in  kind  from 
that  mentioned  in  the  deed ;  but  if  the  true  consideration  was  dif- 
ferent in  amount  it  may  be  shown.  Thus  where  the  deed  purports 
to  be  upon  a  money  consideration,  it  cannot  be  shown  that  money 
did  not  constitute  the  consideration,  or,  if  voluntary,  or  on  n  con- 
sideration of  marriage  or  the  iilce,  it  cannot  be  shown  that  it  was 
a  moneyed  one.    Bank  v.  Biiz,  111. 

DEEDS  OF  TRUST.     See  Promissory  Notes,  1 ;  Building  Associations ; 
ChaUd  Mortgages, 

DEMURRER.    See  Indictment,  1. 

DEMURRER  TO  EVIDENCE.    See  Bills  of  Exceptions,  2. 

DISCLAIMER.    S»'e  Estate  by  the  Curtesy,  1 . 

DISCOVERY.     See  Equity  Pleading  and  Practice,  3,  4;  Payment. 

DISTRICT  OF  COLUMBIA.    See,  among  numerous  other  headings, 
Certificates  of  Draicback  ;  Contract,  12  ;  Limitations,  Statutes  of,  5, 7. 

DOWER, 

1.  A  widow's  dower  before  assignment  cannot  be  sold  by  decree  of  a 

court  of  equity  to  satisfy  an  indebtedness  due  from  the  widow  to 
the  heir,  growing  out  of  her  management  of  the  iieir^s  estate  while 
acting  as  guardian  thereof.     Hayaen  v.  Weser,  4o7. 

2.  The  costs  of  all  permanent  improvements  made  before  assign- 

ment of  dower  are  to  be  charged  to  the  heir  and  not  to  the 
doweress.    Id. 

DRAWBACK,  CERTIFICATES  OF.    See  Ceitificaies  of  Drawback, 

EJECTMENT.    See  Trust,  2,  3,  4. 

ENDORSOR  AND  ENDORSEE.     See  Promissory  Notes, 

EQUITY^  See  Assig?:ment,  1  ;  Jirrisdictinn^  1,  2,  4;  Payment  ;  Pou^s. 
1.  A  court  of  equity  may  direct  the  sale  of  the  interest  of  an  inventor 
in  his  patent,  in  order  to  satisfy  a  judgment  obtained  against  him 
in  a  court  of  law  (the  writ  of  execution  having  been  returned  nulla 
bona);  and  for  that  purpose  will  require  the  patentee  to  make  an 
assignment  of  the  patent  as  provided  in  Section  4898  of  the  Revised 
Statutes  of  the  United  States,  and  in  the  event  of  the  refusal  of 
the  patentee  to  do  so,  will  appoint  a  trustee  with  authority  to 
execute  the  same.     Murray  v.  Agcr,  87. 
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2.  A  wife's  equity  to  a  reasonable  provision  out  of  her  estate  against 

her  husband  and  his  creditors  attaches  only  to  such  of  her  property 
88  the  husband  cannot  acquire  without  the  assistance  of  a  court  of 
equity.  If  the  husband  or  his  assignee  has  already  reduced  the 
property  into  possession,  tlie  court  will  not  interfere.  There  is 
no  recognized  principle  liy  which  a  court  of  chancery  can  allow 
the  wife  a  provision  out  of  an  estate  by  the  curtesy  initiate  already 
vested  in  the  husband,  and  which  his  creditors  are  seeking  to  have 
applied  to  the  payment  of  his  debts.    Barik  v.  Biiz,  111. 

3.  Where  there  is  an  appeal  board  authorized  and  requiret*    >  sit  and 

hear  all  complaints  as  to  over-valuation  or  improprie^  d  assess- 
ments and  to  revise  the  same,  and  its  action  hs  declar  d  be  com- 
plete and  final,  persons  who  wilfully  neglect  to  ay  nemselves 
of  the  opportunity  so  amply  afforded  them  cannot/  ^ct  a  court 
of  equity,  after  long  delay,  to  relieve  them  from  tK^  ^nsequences 
of  their  own  laches.  Especially  will  the  court  not  substitute  its 
own  judgment  for  that  of  the  tribunal  expressly  created  for  that 
purpose.    B.  Ji.  Sr  Bridge  Co,  v.  District  of  Columbia^  217. 

4.  Courts  of  chancery  have  supervision  and  control  of  all  unincor- 

porated societies  or  associations.  With  respect  to  them  they  have 
the  power  of  prevention  of  acts  contniry  to  law  and  prejudicial  to 
the  interests  of  the  communit}',  or  to  the  rights  of  individuals,  and 
can  afford  specific  relief  where  a  recovery  in  damages  would  be  an 
inadequate  remedy  for  the  wrong.     Ehhingfuius  v.  KiiUan,  247. 

5.  So^  where  by  reason  of  the  numbers  of  the  parties  and  the  character 

of  their  rights,  damages  are  unsuitable  as  a  means  of  redress, 
equity  will  apply  the  required  remedy.     Id, 

6.  In  a  controversy  over  a  trust  claimed  to  have  been  created  for 

religious  purposes,  chancery,  which  exercises  jurisdiction  in  such 
cases  on  the  ground  of  trust,  must  give  eff'ect  to  its  provisions,  if 
they  be  legal,  and  to  that  end  must  ascertain  and  determine  its 
scope  and  object.  In  that  investigation  the  court  is  authorized  to 
resort  to  the  early  history  of  the  church  as  Cv)ntained  in  standard 
and  authentic  works  on  the  sul)ject  prior  in  date  to  the  existence  of 
the  particular  controversy.    Id 

7.  Plaintiff' filed  his  bill  to  obtain  the  surrender  of  a  certificate  of  stock. 

He  alleged  that  the  defendant  obtained  it  from  him  with  the  under- 
standing that  it  was  to  be  used  for  the  purpose  of  exercising,  in  some 
way,  an  improper  infiuence  with  certain  ofticialsof  the  government 
to  inure  to  the  benefit  of  p'aintifl'  and  defendant. 
Held^  That  on  plaintift'^sown  statement  equity  would  deny  him  relief. 
Jones  V.  Warden^  476. 

EQTTl  i'Y  OF  REDEMPTION.     See  Atlorney-cU-law. 

EQUITY  PLEADING  AND  PRAC  I'ICE.    See  Assignment,  1,  2. 

1.  A  positive  denial  in  the  answer  can  only  be  overcome  by  the  testi- 

mony of  two  witnesses,  or  of  one  witness  and  corroborating  circum- 
stances,    Bick  V.  Nedzt/^  21. 

2.  When  the  only  witness  for  the  complainant  is  himself,  his  testimony 

in  order  to  meet  the  positive  and  absolute  denial  of  the  defendant, 
should  be  vigorous,  stronsif  and  clear.     Li. 

3.  Where  there  is  a  dispute  in  regard  to  partnership  matters,  and  the 

parties  have  he^n  so  negligent  as  to  lose  the  evidence  of  the  part- 
nership, and  have  kept  their  accounts  in  so  confused  a  wa}'  that  the 
court  cannot  see  what  decree  would  do  justice  between  them,  the 
bill  will  be  dismissed.     Id. 

4.  An  order  unappealed  from  upon  a  hearing  on  bill  and  answer  dis- 

charifing  a  prior  order  restraining  an  execution  sale  of  property  and 
directing  the  mai'shal  to  pay  certain  judgments  out  of  tiie  proceeds, 
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EQUITY  PLEADING  AND  PRACTICE  (corUinued). 

is  not  examinable  6n  the  hearing  of  au  appeal  from  a  decree  eubsc- 
quently  made'  upon  new  and  dlffei*ent  facta  raised  by  an  amended 
and  Bupplemental  bill,  filed  by  leave  of  court,  when  the  leave  grant- 
ed to  file  the  same  does  not  reserve  the  right  to  raise  any  question 
as  to  the  propriety  of  the  order.     Gibson  v.  Gautier^  35. 

5.  A  bill  which  prays  the  appointment  of  a  receiver  on  the  ground  that 

the  defendant  had  so  mixed  complainants^  goods  with  his  own, 
that  it  would  be  extremely  difficult  to  separate  them,  should  charge 
that  the  alleged  confusion  was  fraudulent  or  wrongful  in  order  to 
justify  the  interposition  of  the  court.    Morrison  v.  Skusier^  190. 

6.  The  bill  did  not  call  explicitly  for  answers  upon  oath,  it  prayed 

that  the  defendants  might  answer,  etc. 
Htld^  not  equivalent  to  an  agreement  to  dispense  with  answers  under 
oath.    Id. 

7.  Where  an  answer  is  responsive  to  the  charges.of  the  bill  and  swears 

away  its  equity,  the  denials  of  the  answer  must  prevail,  and  the 
bill  will  be  dismissed,  unless  the  defendants^  statements  are  con- 
tradicted by  the  testimony  of  two  witnesses,  or  of  one  witness 
with  pregnant  corroborating  circumstances.    Id, 

8.  Under  a  prayer  for  general  relief  the  complainant  can  only  claim 

relief  of  the  same  general  nature  as  that  prayed  in  the  bill.  So, 
too,  the  claims  under  tlie  general  relief  clause  must  be  consistent 
with  the  particular  relief  claimed,  nor  can  difl'erent  parts  of  the 
bill  claim  relief  upon  principles  diametrically  opposite.  *There- 
fore  where  the  complainant  claims  upon  the  distinct  ground  that 
he  is  not  a  creditor  of  the  defendant  and  is  denied  relief,  he  can- 
not, under  the  prayer  for  general  relief,  claim  upon  the  hypothesis 
that  he  is  a  creditor.    Id, 

9.  II  the  court  has  no  jurisdiction  when  the  bill  is  filed  (by  reason  of 

the  complainants  not  being  judgment  creditori^),  the  recovery  of  a 
judgment  afterwards  cannot  be  set  up  by  a  supplemental  bill  so 
as  to  confer  the  jurisdiction ;  the  t^upplemental  bill  falls  with  the 
original.    Id, 

10.  Where  an  answer  to  a  bill  filed  for  a  discovery  contains  admissions 
in  favor  of  the  complainant,  they  have  the  force  of  testimony  in 
his  favor,    R,  R,  ic  Bridge  Co,  v.  District  of  Columbia^  217. 

11.  A  bill  in  the  nature  of  a  bill  of  interpleader  is  not  within  the  rule 
applicable  to  bills  of  interpleader  strictly  so  called,  viz..  that  they 
can  only  be  maintained  where  the  plaintiff  claims  no  interest  in 
the  subject  matter,  for  in  many  cases  the  former  will  lie  by  a 
party  in  interest  to  ascertain  and  establish  his  own  rights  where 
there  are  other  complicating  rights  between  third  parties.  Ebbing- 
haus  V.  Killianj  247. 

ESTATE  BY  THE  CURTESY.    See  CuHesy,  Estate  by  the. 

ESTATES  OF  INHERITANCE.    See  Powers, 

ESTATE,  PRIVITY  OF,     See  PrivUy  of  Estate. 

ESTOPPEL.    See  Principal  and  Surely,  2  ;  Receicer. 

EVIDENCE.    See  Accomplice;  Bills  of  Exceptions^  1,  2;  Demurrer  to 
Evidence,  2  ;  Contract,  3 ;  Counterfeiting^  1 ;  Equity  Pleading  and 
Practice,  3,  7,  10;  Guarcuiiy;  Insanity,  1,  2,  3;  Judgment ;  Mur- 
der, 2,  3 ;  Practice,  8,  9 ;   Receipt, 
1.  It  is  error  to  admit  in  evidence  an  alleged  ordinance  of  the  corpora- 
tion of  Washington  without  further  proof  of  its  enactment,  than 
the  fact  of  finding  it  printed  in  a  publication  entitled,  *^  Laws  of 
the  Corporation  of  the  City  of  Washington,  passed  by  the  Sixty- 
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fifth  Council.  Printed  by  order  of  the  Council.  Washington, 
R.  A.  Waters,  printer,  1868.-'  District  of  Columbia  v.  Johmon,  51. 
3.  Tliere  i&no  particular  limit  as  to  the  time  anterior  to  tho  homicide 
when  evidrnce  of  threats  made  by  the  defendant  against  the 
deceased  will  be  excluded.  The  Judgment  of  the  court  on  such  a 
question  is  to  be  guided  by  the  circumstances  of  the  case.  United 
8tate.f  V.  Neo^rson^  152. 

3.  Where  the  credibility  of  a  witness  is  impeached  by  the  opposite 

party,  the  witness*  prior  declarations  may  be  given  in  evidence  to 
show  the  consistency  of  his  statements.    Id, 

4.  An  exception,  based  upon  the  court's  permitting  certain  questions 

to  be  asked  the  defendant,  and  requiring  their  answer,  will  be 
overruled  wiien  no  harm  appeal's  to  have  been  done  the  defendant 
by  the  answer.  Id, 
6.  Where  an  offer  of  proof  is  made  and  rejected,  the  party  complain- 
ing must  set  out  on  the  record  the  facts  which  he  proposed  to  prove 
in  order  that  the  court  may  see  whether  he  has  been  prejudiced 
by  the  rejection  of  his  offer.    Id, 

6.  Where,  on  cros»-examination,  a  witness  Is  asked  a  question  not  col- 

lateral but  mnterlal  to  the  issue,  the  answer  Is  not  conclusive 
upon  the  party  asking  it,  and  he  may  offer  evidence  to  contradict 
it.    Id, 

7.  The  justice  tryins:  the  case  below,  in  charging  the  jury,  read  to 

them  sec.  13  and  note  2  of  3  Greenleaf's  Evidence,  13th  ed.,  on 
the  subject  of  reasonable  doubt  and  presumption  of  innocence. 
The  court  in  general  term,  on  exceptions,  finds  no  error  in  this. 

8.  The  prisoner  is  entitled  to  the  presumption  of  having  sustained  a 

good  character  up  to  the  time  of  the  alleged  murder,  and  this  pre- 
sumption remains  in  his  favor,  unless  the  jury  shall  believe  from 
the  evidence  that  he  in  fact  was  not  entitled  to  such  reputation. 

9.  Evidence  of  good  character  offered  in  behalf  of  a  prisoner,   if 

believed  by  the  jury,  should  be  duly  weighed  by  them  as  a  fact  in 
his  favor. 

10.  The  jury  are  the  exclusive  judges  of  the  weight  and  effect  of  the 
evidence,  and  they  may  believe  or  disbelieve  one  or  another  of  the 
witnesses  at  their  discretion. 

11.  As  stated  in  the  exception,  the  defendant's  offer  was  'Ho  prove 
that  the  defendant  company  tra«  under  no  obligation  to  erect  bar- 
ricades." 

Held,  That,  as  so  stated,  this  was  simply  an  offer  to  establish  by  evi- 
dence before  the  jury  a  proposition  of  law  as  to  the  defendant's 
liabilit}'  and  was  properly  rejected.  District  of  Columbia  y.  Bail- 
road  Co,,  314. 

12.  Where  a  party  liable  over  has  been  duly  vouched  to  appear  and 
defend  the  suit,  but  fails  to  do  so,  he  is  bound  by  the  facts  which 
must  have  been  found  by  the  jury  to  justify  their  verdict,  and  he 
will  not  be  permitted  to  show  the  contrary  in  an  action  over 
against  him.    Id. 

13.  An  instrument  which  is  void  as  a  contract  may  be  used  as  evidence 
of  a  collateral  fact,  as,  for  example,  of  an  acknowledgment  of  a 
subsisting  indebtedness.     Thompson  v.  Shepherd,  385, 

14.  Evidence  to  be  admissible  must  be  applicable  to  the  averments  of 
the  declaration.    Johnson  v.  District  of  Columbia^  427. 

Ifi.  Testimony  by  the  defendant's  wife  (in  the  case  at  bar  a  divorced 
wife)  that  she  saw  no  indications  of  insanity  exhibited  by  him 
during  their  associations,  does  not  come  within  the  rule  whieh 
protects  the  privacy  and  confidence  of  the  marriage  relation. 
United  States  v.  Quiiemi^  498. 
EXCEPTIONS,  BILLS  OF.    See  BiUs  of  Exceptions. 
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EXECU1M0X.  See  AUorney  at  Law  ;  Equity,  1 ;  EquUy  PUadhig  and 
Practice^  4 ;  Landlord  and  Tenant^  1,  2,  3,  4 ;  Practice^  6  ;  ^ay  of 
Execution;  Replevin, 

EXECUTORY  AGREEMENT.    See  Exemptions. 

EXEMPTIONS.  See  Practice,  6 ;  Replevin,  2. 
Section  797  of  the  Revised  Statutes  of  the  District  of  Columbia, 
exempting  certain  property  of  tlie  head  of  a  family  or  householder 
from  execution,  rests  upon  public  policy.  The  atatute  was 
intended  for  the  protection  and  preservation  of  the  family,  not- 
withstanding the  improvidence  of  its  head,  and  an  executory  agree- 
ment to  waive  its  benefits  is  inoperative  and  void.  WalUngsford 
V.  Bewiett,  o03. 

EXPERT  WITNESS.    See  Insanity,  2. 

FORBEARANCE.     See  Interest. 

FRAUD.  See  Equity  Pleading  and  Practice,  6;  Landlord  and  Tenant,  1 ; 
Larceny ;  Replevin,  3. 
The  mere  silence  of  a  purchaser  as  to  his  financial  condition  at  the 
time  of  sales  made  to  him,  even  if  he  iiad  then  known  himself  to 
have  been  insolvent,  is  not  sufficient  to  warrant  a  rescission  of  the 
sales  for  fraud ;  an  honest  though  abortive  purpose  to  continue 
business  and  pay  for  goods  bought,  is  consistent  with  thevendee^s 
knowledge  of  his  insolvency,  and  the  purchase  is  not  fraudulent 
when  made  with  such  intent,  though  founded  in  delusion  and 
unreasonable  expectations;  there  must  have  been  an  intent  nd  to 
pay  at  the  time  of  purchase.    Morrison  v.  Shuster,  190. 

FREIGHT.    See  AdmircUiy. 

GOOD  CHARACTER,  PRESUMPTION  OF.    See  Evidence,  8,  9. 

GUARANTY. 
1.  Plaintiff  sued  defendant  as  guarantor,  declaring  on  a  paper  pur- 
porting to  be  tile  guaranty  of  the  defendant,  and  described  it  as 
bearing  date  November  13,  1874.  The  principal  contract  bore 
date  November  13,  1874,  and  was  signed  by  thn  principal  only;  at 
the  foot  thereof,  and  on  the  same  sheet  of  paper,  was  the  contract 
of  guaranty  signed  by  defendant  only;  it  bore  no  date,  but 
referred  in  its  terms  to  the  principal  contract ;  it  was  proven  by 
parol  evidence  that  both  contracts  were  signed  the  same  day. 
ffdd^  That  these  contracts  were  separate  instruments,  and  that  the 
guaranty  being  signed  by  a  different  party  did  not  take  Its  date 
from  the  principal  contract ;  as  it  was  not  dated,  it,  therefore,  did 
not  conform  to  the  paper  described  in  tlie  declaration,  and  was 
not  admissible  in  evidence  to  prove  the  court  act  of  the  defendaot. 
Phillips  y.  Smoot,  478. 

HEAD  OF  FAMILY.    See  Exemptions. 

HEIR.    See  Dower. 

HIRE,  CONTRACT  OF.    See  BaUor  and  Bailee. 

HOMICIDE.    See  Evidence,  2 ;  InsanUy,  4 ;  Murder. 

HUSBAND  AND  WIPE.    See  CuHesy,  Estate  by  the ;  Equity,  2;  Eei- 

dence,  15  ;  Married  Women,  3,  4i  5,  6. 

1.  The  rules  of  the  common  law  respecting  the  estate  In  the  lands  of 

inheritance  of  the  wife  to  which  the  husb:ind  becomes  entitled, 

were  in  force  in  the  District  of  Columbia,  prior  to  the  act  of  April 

10, 1869.    (R.  S.  D.  C,  727.)    Bank  v.  UUz,  111. 
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a.  Where  the  marriage  took  place  in  1856,  and  !n  18C4,  the  wife,  by 
the  death  of  her  father,  became  entitled  to  an  estate  of  inherit- 
ance, there  having  been  lawful  issue  born  alive  and  capable  of 
inheriting  the  estate,  the  husband  has  an  estate  in  the  property 
as  tenant  by  the  curtesy  initiate,  and  it  may  be  seized  and  sold 
under  a  common  law  execution  for  the  payment  of  his  debts.    Id. 

3.  The  act  of  April  10, 1869,  has  not  a  retroactive  effect  and  does  not 
where  the  marriage  was  contracted  before  the  passage  of  the  act, 
take  away  or  interfere  with  the  pre-existing  vested  rights  of  the 
husband  in  the  real  estate  of  his  wife.    Id, 

ICE.    See  AdmirdUy,  2,  6,  7.' 

IGNORANCE  OF  THE  LAW.    See  Public  StaMes,  Knowledge. 

IMPROVEMENT  ASSESSMENTS.    See  Ceiiificaies  of  Drawback. 

INDICTMENT.    See  Counterfeiting;  Murder. 

1.  Altliough  there  has  been  no  demurrer  interposed  or  motion  to  quash 

the  indictment,  this  court  is  nevertheless  at  liberty  to  pass  upon 
defects  in  the  indictment,  upon  a  motion  for  a  new  trial  on  excep- 
tions to  the  rulings  of  the  court  below. 

2.  The  revcirsing  of  the  judgment  of  the  court  below,  because  of  the 

insufficiency  of  the  indictment,  does  not  exonerate  the  prisoner 
from  being  tried  upon  a  good  indictment,  the  first  trial  being  sim- 
ply what  Is  known  as  a  mistrial.     United  States  y.  Bicksler^  341. 

INJUNCTION.    See  Assignment^  1 ;  Jurisdiction,  4;  Payment. 
INNOCENCE,  PRESUMPTION  OF.    JSee  Evidence,  7. 
INQU ISITIONS.    See  Damages,  1 . 

1.  The  inquisition  provided  for  by  the  act  of  Congress  of  May  21, 1872, 

granting  the  B.  <&  P.  R.  R.  Co  ,  the  right  to  lay  its  tracks  along 
Sixth  street  in  the  city  of  Washington,  was  for  a  different  purpose 
from  that  specified  in  the  act  of  February  5,  1867,  authorizing  the 
extension  of  a  lateral  branch  of  that  road  into  the  District  of 
Columbia.  'I'liat  of  the  act  of  1867  applied  to  cases  where  the 
company  desired  to  locate  its  road  over  any  land  within  the  Dis- 
trict, and  in  the  event  of  a  failure  to  obtain  the  assent  of  the 
owner  for  any  of  the  reasons  set  forth  in  the  act,  the  company 
was  to  make  application  to  a  justice  of  tiie  peace  for  the  county 
of  Washington,  who  thereupon  was  to  issue  his  warrant  to  the 
marshal  requiring  him  to  summon  a  jury  to  meet  on  the  land  and 
proceed  to  value  the  damages  which  the  owner  would  sustain  by 
its  use  or  occupation  by  the  company.  But  the  damages  to  be 
asceriained  under  the  authority  of  the  act  of  1872,  viz.,  **  the  ap- 
preciation or  depreciation  of  the  value  of  the  property  situated 
along  said  street,"  was  a  matter  not  provided  for  by  the  act  of 
1867,  and  although  theacr  of  1872  declared  that  the  amount  which 
the  company  should  pay  should  be  ascertained  in  the  manner  and 
form  as  provided  by  the  act  of  1867,  this  simply  referred  to  the 
inquisition  as  a  convenient  method  of  ascertaining  the  damage, 
and  did  not  mean  tliat  the  inauguration  of  the  proceeding  was  to 
rest  only  in  tlie  pleasure  of  the  company.    Dixon  v.  R,  R.  Co.,  78. 

2.  The  statute  of  limitations  does  not  bar  the  remedy  where  the  lia- 

bility of  the  defendants  is  created  not  merely  by  the  act  of  the 
parties,  but  by  the  positive  provisions  of  a  statute,  nor  will  it  be 
held  to  embrace  any  proceeding  at  law  not  therein  enumerated. 
Hence  as  the  Maryland  act  of  1715,  chap.  23,  sec.  2,  which  is  the 
statute  of  limitations  in  this  District,  in  none  of  its  provisions, 
makes  allusion  to  a  proceeding  by  inquisition,  such  a  prooeeding 
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cannot  be  regarded  as  au  action  within  tiie  meaning  of  the 
statute,    id. 

3.  In  au  action  at  law  to  recover  damages  to  the  plaintifi^s  property  by 

i-eason  of  the  lajring  of  a  railroad  track,  the  only  recovery  which 
can  be  had  would  be  in  respect  of  temporary  or  transitory  dam- 
ages accrued  up  to  the  time  of  the  inception  of  the  suit,  whereas, 
a  statutory  inquisition,  which  is  not  a  suit  in  the  sense  of  the  law. 
Is  instituted  to  ascertain  for  all  time  the  amount  of  permaneDt 
damages  sustained.  But  a  proper  subject  for  consideration  by  the 
jury  on  the  inquisition  would  be  the  recovery  which  might  be  had 
in  a  pending  action  at  law,  by  way  of  reducing  the  amount  of 
their  award.    Id, 

4.  At  such  an  inquisition  if  the  marshal  submits  the  names  of  the  jur- 

ors to  the  respective  attorneys,  that  they  may  strike  from  the  list 
until  the  number  is  reduced  to  twelve,  and  the  attorney  for  the 
defendant  refuses  to  do  so,  the  marshal  may  perform  that  duty  in 
his  stead,  as  otiierwise  it  would  be  possible  in  any  case  for  a  party 
defendant  to  prevent  the  rendition  of  a  verdict  by  refusing  to 
strike  from  the  panel.    Id, 

5.  There  is  no  force  in  an  objection  that  in  four  separate  inquisitions, 

the  same  twenty  jurors  were  presented  as  a  panel  in  eadi  case.  Id, 

6.  Nor  will  the  court  consider  the  objections  whether  a  sufficient  num- 

ber of  witnesses  were  sworn  and  examined  as  to  the  amount  of 
the  alleged  damages-     Id, 

INSANITY.    See  Evidence,  15 ;  PracUce.  9. 

1.  Insanity  is  a  defense  on  the  very  ground  that  it  disables  the  accu^^ed 

from  knowing  that  his  act  is  wrong.  Tlie  very  essence  of  tlie 
inquiry  is  whether  liis  insanity  is  such  as  to  deprive  him  of  that 
knowledge.  If,  therefore,  a  witness  is  competent  to  give  liis 
opinion  as  to  the  mental  capacity  of  the  accused,  he  is  competent 
to  state  his  opinion  as  to  the  degree  of  capacity  or  of  incapacity, 
by  reason  of  disorder,  and  whether  the  disorder  seemed  to  have 
reached  such  a  degree  as  to  deprive  hiui  of  the  knowledge  of  right 
and  wrong.     Untied  States  v.  Guiteati,  498. 

2.  The  question  whether  a  certain  trait  in  the  defendant's  character  is 

an  indicium  of  insanity  involves  the  question  of  its  nature,  and  an 
expert  witness  on  the  subject  of  insanity  does  not  exceed  tlie 
limits  of  the  inquiry  in  stating  precisely  whether  the  trait  be  a 
vice  or  a  disease.    Id, 

3.  Where,  for  tiie  purpos<^  of  proving  the  insanity  of  the  defendant, 

evidence  is  given  searching  the  history  of  his  whole  life  down  to 
the  time  of  the  act  cliarged  in  the  indictment,  and  his  moral  nature 
and  traits  are  presented  to  the  jury  as  showing  that  acts  done  by 
him  must  be  accounted  for  by  a  conclusion  of  insanity,  testimony 
is  admissible  in  rebuttal  as  to  particular  acts  and  conduct  of  tlie 
defendant  contemporaneous  with  the  history  produced  on  liis  part 
and  tending  to  disprove  the  existence  of  the  grounds  on  which  the 
inference  of  insanity  is  based.    Id, 

4.  Whether  the  inability  to  resist  wrong  by  one  having  an  actual 

knowledge  of  the  difterence  between  right  and  wrong,  is  such  a 
mental  disorder  as  would  constitute  a  defense  to  the  crime  of 
murder,  quaere.    Id, 

INSOLVENCY.    S^fi  Asngnment ;  Fraud, 

INSTRUCTIONS  TO  JURY.    See  BiUn  of  Excepiiont ;  Practice,  8,  9. 
INTEREST.    See  Assignment,  4 ;    Certificates  of  Drawback  ;    CoutroH; 
I  Promissory  Notes  ;  Practice,  7. 

1.  A  verbal  agreement  to  receive  a  greater  rate  of  interest  than  six  per 
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cent,  for  forbearance  after  a  debt  ig  due  is  void  under  the  Revised 
Statutes  of  the  District  of  Cohunbia,  Sec.  715.     May\,  Shfpherd^  430. 
2.  A  void  proroisi'  to  pay  illegal  interest  is  not  a  valuable  consideration 
for  a  promise  to  forbear.    It  is  a  mere  nudum  pactum.    Id. 

INTERPBETATION  OP  STATUTES.    See  Limitaiiona,  Sicduies  of,  3. 

JUDGMEN'1\    See  ArbUraiion  and  Award,  6,  3  ;  Attorney  at  Law  ;  Equity, 

1 ;  Equitu  Fteading  and  Practice,  4,  9 ;  IndidmetU,  2 ;  Practice,  6 ; 

Principal  and  Surety^  1 , 

A  Judgment  merges  the  cause  of  action,  so  that  where  a  Judgment 

has  been  obtained  against  one  of  three  makers  of  a  note  and  the 

creditors  are  seekinji^  to  have  the  property  of  the  debtor  applied  to 

the  satisfaction  of  the  judgment,  no  inquiry  can  be  made  in  that 

proceeding  into  the  consideration  or  original  surroundings  of  the 

note.    Nor  is  it  any  defense  that  the  other  parties  to  the  note  have 

not  been  properly  proceeded  against  by  the  complainant,  for  if  a 

erf ditor  is  to  be  prevented  from  colleccing  his  debt  until  each  of 

the  iither  debtors  has  been  equally  pressed,  the  debt  will  never  be 

made  at  all.    Bank  y.  Hiiz,  III, 

JURISDICTION.    See  Equity  Pleading  and  Practice,  9;  Murder,  6,  6; 
Payment. 

1.  The  Joint  Commission  established  under  the  treaty  of  July  4,  1868, 

between  Mexico  and  the  United  States,  made  an  award  in  favor  of 
certain  claimants  against  Mexico.  Tiie  money  having  been  paid 
into  the  United  States  Treasury,  subject  to  the  control  of  the 
Secretary  of  Stale,  one-half  was  paid  to  the  claimants  and  the 
remainder  retained,  subject  to  the  claims  of  the  attorneys  who 
were  conflicting  assignees  of  this  moiety  of  the  fund.  On  a  bill 
flled  in  this  court  to  settle  their  equities  it  was,  on  a  plea  to  the 
jurisdiction : 
Held,  That  where  the  fund  is  in  the  Treasury  of  the  United  States,  and 
the  parties  claiming  it  are  before  the  court,  tlie  court  will  take 
jurisdiction.    McManua  v.  Standiah,  147. 

2.  It  is  not  necessary  in  such  a  case  that  the  original  claimants  before 

tlie  i-ommission  should  be  in  court  if  it  appear  that  they  disclaim 
any  interest  in  the  moiety  in  dispute.    Id, 

3.  Tlie'wiiole  bed  of  the  Potomac  river  with  all  the  islands  therein  up 

to  liigh-water  mark  on  the  Virginia  shore  is  within  the  explicit 
terms  of  tiie  Maryland  Charter,  and  therefore  the  whole  of  the 
Alexandria  Canal  and  Bridge  Company's  bridge  beginning  at  the 
southern  terminus  of  Lingan  street,  in  Georgetown,  and  extend- 
ing across  the  river  to  high-water  mark  of  the  Virginia  shore,  is 
within  the  jurisdiction  of  the  District  of  Columbia.  Railroad  and 
Bridge  Co.  v.  VislHct  of  Colunibia,  217. 

4.  A  bridge  which  lies  partly  in  the  District  of  Columbia  and  partly  in 

the  Stale  of  Virginia,  cannot  be  assessed  by  the  District  upon  its 
entire  length ;  only  that  portion  within  the  District  can  be  assessed, 
otherwise  the  as>essment  is  illeg:il  and  a  bill  to  enjoin  a  sale  of  the 
property  by  the  District  authorities  for  non  payment  of  the  tax 
will  be  sustained. 

JURORS.     See  Accorrplice^  2,  4,  5;  Arbitration  and  Avard,  3,  4 ;  Bills  of 
ExceptioHH,  1,2;  Evidence,  8,  9, 1 0,  12 ;  InquutitUm,  4, 5 ;  Practice, 
2,8. 
It  is  no  ground  for  a  new  trial  that  the  justice  trying  the  cause 
erroneously  ruled  certain  persons  competent  as  jurors  if  it  appears 
that  they  did  not  sit  on  the  jury,  and  that  the  defense  in  challeng- 
ing them  did  not  exhaust  their  peremptory  challenges^  but  had 
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others  to  spare  when  the  jury  was  completed.  United  Slates  v. 
Neverson^  152. 

LACHES.    See  Equity,  3. 

LANDLORD  AND  TENANT.  See  Pm<rfic«,  6 ;  Principal  and  Svreip^  2. 
1«  Although  a  fraudulent  sale  of  goods  be  set  aside,  they  are  neverthe- 
less liable  to  the  landlord's  lien  for  rent  due  by  the  fraudulent 
vendee  to  the  landlord  upon  whose  premises  they  have  been  kept, 
and  this  notwithstanding  there  are  judgment  creditors  of  the 
vendor  whose  executions  issued  before  the  landlord's  lien  attached. 
Gibson  v.  Gaidier,  35. 

2.  By  the  provisions  of  Section  678  of  the  Revised  Statutes  of  this 

District,  the  landlord's  lien  for  rent,  if  it  exists  at  the  time  he 
commences  proceedings  in  attachment,  continues  until  the  termi- 
nation of  those  proceedings,  and  his  lien  is  not  destroyed  by  the 
fact  that  at  the  time  of  issuing  his  attachment  the  goods  were  in 
the  custody  of  the  marshal  uuder  a  levy  made  at  the  instance  of 
an  execution  creditor.    Id. 

3.  The  statute  of  8  Anne,  ch.  14,  is  in  force  in  this  District,  and  if  the 

marshal  levy  an  execution  and  make  sale  of  property,  he  is  obliged, 
after  due  notice  given  him  by  the  landlord,  upon  whose  premises 
the  goods  are,  to  pay  from  the  proceeds  all  rent  due  up  to  the  time 
of  the  sale,  and  if  the  sale  take  place  during  the  month  there  can 
be  no  division  of  the  rent  for  that  month.  To  compel  the  marslial 
to  pay  over  one  year's  rent,  the  landlord  may  move  the  court  out 
of  which  the  execution  issues  for  an  order  to  pay  the  amount  due 
him  from  the  sale,  and  this  motion  may  be  made  at  any  time 
before  the  money  is  paid  over,  the  marshal  being  bound  on  the 
receipt  of  a  landlord's  notice  to  retain  the  money.    Id, 

4.  It  seems,  also,  that  the  lien  of  the  landlord  is  not*  lost  or  impaired 

by  his  suspension  for  a  month  of  the  execution  issuing  under 
the  judgment  obtained  in  the  attachment  proceedings,    id, 

6,  The  lessee  will  not  be  allowed  to  dispute  his  lessor's  title  after  he 
has  acknowledged  it  and  entered  into  possession,  but  if  he  has 
never  taken  possession  under  that  title,  or  if  the  estate  has  never 
existed  which  it  is  claimed  was  contracted  for,  the  lessee  may 
show  it  and  it  is  error  for  the  court  to  take  from  the  jury  evidence 
bearing  upon  that  point.    Vistiict  of  Columbia  v.  Johnson^  51. 

6.  Where  the  goods  and  chattels  of  the  tenant  have  been  sold  by  vir- 
tue of  an  assignment,  the  landlord's  claim  upon  the  fund,  to  the 
extent  of  three  months'  rent,  has  priority  over  the  claims  of  sim- 
ple contract  creditors.  This  priority  being  given  him  by  the  stat- 
ute.   R.  S.,  D.  C,   sec.  678,     Fox  v.  Davidson^  102. 

LANDLORD    AND   TENANT    PROCEEDING.    See  Pmidpal  and 
Surety^  2;  Receiver, 

LARCENY. 

1.  Where  the  mere  possession  of  a  chattel   is  fraudulently  obtained 
'  from  the  vendor  by  the  vendee,  animo  ftirandi,  a  conversion  of 

such  chattel  by  sucli  vendee  is  larceny,    u,  S,  v.  Badgers,  419. 

2.  The  facts  that  a  portion  of  the  purchase  money  is  paid  by  one  of 

two  vendees  in  collusion  and  I'eeeipted  for  by  the  vendor,  and  the 
chattel  left  in  the  possession  of  said  vendee,  while  the  vendor  pro- 
ceeds to  another  place  to  receive  the  balance  of  the  purchase 
money  from  the  other  collusive  vendee,  do  not  work  transfer  of  the 
title  ;  it  remains  in  the  vendor  until  the  transaction  is  complete, 
and  the  whole  of  the  purchase  money  paid  ;  and  a  conversion  of 
the  chattel  by  the  vendee  in  possession  before  the  entire  purchase 
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money  i8  paid,  constUutes  larceny  on  the  part  of  both  of  such 
collusive  vendees  where  they  have  conspired  to  obtain  posses- 
sion of  such  chattel  by  fraud  or  deceit  for  the  purpose  of  con- 
version.   Id, 

LEGISLATIVE  ASSEMBLY  OF  THE  D.  C.    Se^  Raiification,  2. 

LEGISLATIVE   ASSENT. 

In  1770  a  trust  for  the  benefit  of  an  unincorporated  religions  body  was 
created  in  lands  situated  in  what  now  constitutes  the  District  of 
Columbia.  Subsequently,  under  the  act  of  Maryland  of  1791,  ch. 
4u,  maifing  provision  for  the  allotment  and  assignment  of  certain 
lots  of  ground  to  certain  parties,  ^^  to  hold  the  same  in  their  for- 
mer estate,^'  two  lots  were  conveyed  to  the  trustee  in  lieu  of  the 
original  trust  property  held  by  him. 

Edd^  That  the  conveyance  made  under  the  authority  of  this  act  was 
to  be  taken  as  a  full  legislative  assent  to  the  validity  of  the  title  of 
the  trustee.    Ehbinghaus  v.  Killian^  247. 

LEVY.    See  Landlord  and  Tenant^  2,  3 ;  Replevin. 

LIEN.    See  Admiralty ^  4;  Landlord  and  Tenant^  I9  2,  4,  6. 

LIFE  ESTATES.    See  Poxoers. 

LIMITATIONS,  STATUTE  OF.    ^e^  Adverse  Po98e98i<m  ;  Inqtdttiiion,^. 

1.  The  statute  of  limitations  has  no  application  to  express  subsisting 

trusts.  In  such  cases  the  trustee,  while  he  holds  possession,  holds 
in  behalf  of  the  real  cestui  qui  trusts^  whoever  they  may  be.  He 
cannot,  tlierefore,  invoke  aaverse  possession  in  favor  of  persons 
claiming  as  beneficiaries  if,  under  the  trust  originally  impressed 
upon  the  property,  they  are  not  in  fact  the  true  beneficiaries. 
Ehbinghaus  v.  KiUian^  247. 

2.  Statutes  of  limitations  are  to  be  construed  strictly  and  will  not  be 

extended  by  implication.    Dist.  of  Col,  v.  W.  fy  O,  R.  R,,  361. 

3.  To  arrive  at  the  correct  meaning  of  a  statute  the  court  will  examine 

its  language  throughout,  and  will  import  words  from  all  portions 
of  it  to  qualify  the  meaning  of  the  whole.    Id„ 

4.  As  respects  public  rights  municipal  corporations  are  not  within 

ordinary  limitation  statutes.    Id, 

5.  Under  the  second  section  of  tlie  Revised  Statutes  relating  to  the 

District  of  Columbia,  the  liability  of  the  District  to  be  sued  and 
impleaded  to  the  full  extent  of  other  municipalities  is  plainly 
implied  in  the  general  language  which  creates  it  *^a  body  cor- 
porate for  municipal  purposes,"  and,  in  the  absence  of  any  pro- 
vision to  the  contrary,  whatever  liabilities  may  properly  attach- 
to  miuiicipalities  in  general,  are  equally  devolved  upon  the  Dis- 
trict government.  Hence,  whenever  the  Maryland  act  of  1716, 
ch.  28,  which  is  the  statute  of  limitations  in  force  in  this  District, 
may  be  interposed  to  a  claim  of  an  ordinary  municipality,  it  may 
be  availed  of  against  tlie  District  of  Columbia.    Id, 

6.  Cliarges  or  assessments  made  against  property  owners  for  street 

improvements,  by  a  municipality  liaving  power  so  to  do,  are  in 
the  nature  of  taxes,  and  in  the  absence  of  some  additional  pro- 
vision declaring  limitation  a  bar,  such  a  plea  is  no  defense.    Id, 

7.  When  the  charters  of  the  companies  bind  them  to  pave  and  keep  in 

repair  the  streets  upon  which  their  tracks  are  laid,  and  they  neglect 
so  to  do,  and  the  District  thereupon  does  the  work  and  brings 
suit  against  them  for  rcimbuisement,  the  fact  that  no  assessment 
had  been  made  against  the  companies  by  the  District  for  sucb 
work  is  immaterial  in  its  effect  upon  the  right  to  set  up  limitations 
as  a  defense;  the  companies  occupy  the  same  position  with  respect 
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to  the  statute  of  limitations  that  they  would  have  held  if  the 
amount  chargeable  against  them  had  been  made  the  subject  of  a 
regular  assesfiment  which  they  had  refused  to  pay  and  for  which 
the  action  had  been  brought.    Id. 

8.  An  acknowledgment  of  indebtedness,  in  order  to  raise  an  implied 

promise  which  will  take  a  case  out  of  the  statute  of  limitations, 
must  be  made  in  such  form  or  under  such  circumstances  as  to 
import  a  willingness  to  pay ;  but  such  willingness  need  not  be 
expressed  in  terms.     Thompson  y.  Shepherd^  385. 

9.  An  acknowledgment  of  indebtedness  is  not  defective  on  the  ground 

of  uncertainty  as  to  the  amount  due,  because  it  is  shown  to  have 
admitted  too  large  an  indebtedness,  and  to  be  subject  to  reduc- 
tion on  the  part  of  the  debtor.    Id. 

10.  A  case  stated  in  which  the  court  finds  a  sufficient  acknowledg- 
ment of  indebtedness  to  prevent  the  bar  of  the  statute.     Id. 

11.  The  amendment  of  a  declaration,  so  as  to  state  for  the  first  time 
a  cause  of  action,  is  equivalent  to  bringing  a  new  suit  as  of  the 
date  of  the  amendment ;  and  if  the  statutory  period  of  limitations 
has  elapsed,  the  action  will  be  barred,  notwithstanding  the  origi- 
nal declaration  was  filed  within  the  statutory  period.  Johnston  v. 
District  of  Colttmbia^  427. 

LIS  PENDENS.    See  Assignment,  3. 
MALICE.    See  Murder,  2. 

MARRIED  WOMEN.    See  Husband  and  Wife. 

1.  Under  the  Married  Woman's  Act  of  18(59,  R.  S.  D.  C,  a  married 

woman  owning  a  separate  estate  may  contmct  to  repair  her  liouse, 
or  to  have  anything  done  to  it  that  will  put  it  into  a  condition  to 
make  it  rentable.    Harmon  v.  Garland,  1. 

2.  Defendant,  a  married  woman,  owned  a  house  as  her  separate  estate. 

Plaintiffs  sold  and  delivered  furniture  to  her  upon  her  promise  to 
pay  for  same  out  of  said  estate.  The  defendant  bought  and  used 
the  furniture  for  the  purpose  of  furnishing  the  house. 

Held,  That  this  was  a  contract  having  relation  to  her  separate  estate. 
Id. 

8.  A  husband  can  only  act  in  respect  of  the  wife's  separate  estate  as 
her  agent,  and  he  can  bind  her  only  to  the  extent  of  tlie  autliority 
she  gives  him,  or  which  she  by  her  acts  gives  him  the  appearance 
of  having.     Brooke  v.  Barnes,  5. 

4.  The  fact  that  a  wife  had  previously  given  her  husband  authority  to 
act  for  her  in  two  or  three  transactions,  is  no  ground  for  inference 
that  she  has  therefore  given  him  authority  to  do  whatever  is  to  be 
done  in  anothertransactlon  of  an  altogetlier  different  character.   J4- 

6.  When  the  husband  undertakes  to  act  as  agent  of  the  wife,  he  who 
deals  with  him  as  such  must  inquire  into  the  extent  of  his  author- 
ity. The  mere  assei-tion  of  the  agent  as  to  his  powers,  is  not  suf- 
ficient to  bind  the  principal.    Id, 

6.  A  husband  being  indebted  to  B,  gave  him  in  satisfaction  thereof  an 

order,  signed  by  himself  and  wife,  upon  a  fund  belonging  to  the 
separate  estate  of  the  wife.  The  wife  had  signed  Hud  given  the 
order  to  her  husband  for  another  purpose ;  but  the  husband  repre- 
sented to  B  that  he  had  authorit}'  to  use  it  in  payment  of  tliis 
indebtedness.  On  a  bill  in  equity  filed  by  the  wife,  the  court 
compelled  B  to  refund  the  money.    Id. 

7.  If  not  forbidden  by  the  express  terms  of  the  settlement,  when  a 

married  woman  having  a  separate  estate  settled  upon  her  for  life, 
with  a  general  power  of  appointment  by  last  will  and  testament, 
executes  the  power^  the  appointees  are  postponed  to  the  claims  of 
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creditors  for  family  supplies  purchased  by  the  appointor's  insol- 
Tent  husband,  with  her  l^nowledge  and  consent,  and  upon  the 
credit  and  with  the  intention  to  charge  lier  separate  estate  there- 
with ;  and  it  is  not  necessary  that  she  should  have  executed  any 
instrument  in  writing  eyidencing  her  intention  to  hare  the  estate 
•o  charged,  it  will  be  sufficient  if  the  purchases  were  made  and  the 
goods  supplied  upon  the  credit  of  her  separate  estate,  and  she 
assented  to  it.    KaowleB  y.  Dodge^  66. 

8.  The  statute  in  force  within  the  District  of  Columbia  governing  the 

rights  and  liabilities  of  married  women  possessed  of  separate 
property,  and  commonly  called  the  Married  Woman's  Act,  has  not 
changed  the  common  law  rule  that  a  married  woman  cannot  be 
sued  at  law  for  supplies  furnished  to  her  for  the  support  of  the 
family,  although  they  were  furnished  upon  the  faith  and  credit  of 
her  separate  estate,  and  upon  her  promise  to  pay  for  the  same  out 
of  said  estate.    Schneider  v.  Oarland^  350. 

9.  Defendant,  a  married  women,  purchased  a  carriage  of  plaintiffs, 

upon  credit.  At  the  time  of  the  purchase  she  stated  that  she  was 
living  in  the  country  and  wanted  the  carriage  to  ride  backwards 
and  forwards  to  look  after  her  property  in  the  city. 
Hdd^  That  the  defendant  being  a  married  woman  was  not  liable  in  an 
action  at  law:  affirming  and  following  Schneider  y.  OarUmdy 
anle^  p.  330.    mcDermoit  v.  Garland^  496. 

MARSHALL.     See  Inquisition^  4 ;  Landlord  and  Tenant^  2,  3. 

MERGER.    See  Judgment. 

MEXICO.    See  Jurisdiction,  1 . 

MORTMAIN,  STATUTES  OP. 
The  statutes  of  mortmain  (in  force  in  Maryland^  1770,)  applied  only 
to  corporations.  Trusts  made  by  feoffment  grant  or  devise  to 
unincorporated  bodies  for  charitable  uses  and  purposes,  not 
deemed  superstitious,  were  not  Invalid,  and  a  trust  for  a  religloui 
purpose  has  long  been  dt  clared  a'  charitable  purpose  in  this 
respect.     Ebbinghaus  v.  Kilhan^  247. 

MOTIONS.    See  Indictment ;  Practice^  1 ;  Principal  and  Surety,  2. 

MUNICIPALITIES.  See  Construction  ofStaiuies  ;  LimUaiion,  StaiuUsof, 
4,  5,  6,  7 ;  Haiijication,  1 . 

1.  Where  a  municipality  is  mulcted  in  damages  for  injuries  received  by 
a  party  in  falling  into  an  excavation  made  bv  a  railroad  company 
in  one  of  its  streets,  the  latter  is  liable  over  for  the  amount  paid. 
District  of  Columbia  v.  Railroad  Co,,  314. 

3.  Nor  will  the  fact  that  the  action  was  brought  by  the  injured  party 
against  the  municipality  instead  of  directly  against  the  person 
engaged  in  such  work  enable  the  latter,  in  an  action  over  against 
it,  to  set  up  absence  of  negligence  as  a  defense  on  the  ground  that 
the  municipality  granted  permission  to  do  the  work.  The  effect 
of  such  a  grant  being  only  to  prevent  the  grantee  from  being  a 
trespasser  in  the  bare  act  of  breaking  up  the  street ;  but  It  gives 
no  fxemption  from  liability  for  injury  resulting  to  others  in  the 
execution  of  the  work.    Id. 

3.  It  is  no  ground  of  action  against  a  municipal  corporation  that  it 
has  committed  a  mere  error  of  judgment  in  the  construction  of  a 
street  sewer  whereby  damage  ensues  to  adjoining  property,  when 
it  is  not  alleged  that  the  defect  of  construction  was  caused  by  the 
carelessness  of  the  defendant,  or  was  brought  to  its  notice.  John* 
Mton  v.  District  of  CoUanbia,  42 r. 
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MUNICIPAL  ORDINANCE.    See  Evidence,  1. 

MURDEB.    See  Accomplice^  3  ;  Insanity^  4. 

1.  Tbe  different  grades  of  homicide  distlnguighed  and  briefly  defined. 

United  Staf€»  v.  Necerson^  152. 

2.  Malice  is  evidenced  by  previous  threats  or  grudges,  lying  in  wait  or 

by  poison.  It  is  implied  when  the  killing  is  done,  in  an  attempt  to 
rob  or  commit  some  other  felony.    Id, 

3.  The  felonious  purpose  to  Icill  need  only  exist  for  a  moment  before 

striking  the  blow. 

4.  On  an  indictment  for  murder  Hgainst  three,  all  may  bo  found  guilty, 

although  only  one  or  two  dealt  the  blow,  if  the  others  were 
present,  aiding  and  abetting — in  sympathy  with  the  deed — watch- 
ing, or  otherwise  aiding  whUe  near  enough  to  give  assistance.    Id. 

6*  Section  o339  of  tbe  Revised  Statutes  of  the  United  States  applies  to 
murder  committed  within  the  District  of  Columbia.  Unded  Staia 
V.  OtiUeau,  498. 

6«  Murder  is  committed  within  the  District  of  Columbia  when  the 
felonious  blow  is  struck  there,  notwithstanding  the  consequent 
death  happen  without  the  District  and  in  one  of  the  States.    Id, 

NXGLIGENCE.    See  MunicipalUies,  2,  3. 

NEW  TRIAL.    See  Indidment ;  Jury ;  Fraciiu,  1. 

NOTICE.    See  MunieipalUies,  3 ;  Recording  of  Deed*. 

PARTICULARS,  BILLS  OF.    See  Promissory  Notes,  4. 

PARTNERSHIP.    See  Equity  Pleading  and  Practice,  3. 

PATENTS.    See  Equity,!. 

1.  A  mere  aggregation  and  bringing  together  of  old  devices  or  instru- 

mentalities is  not  a  patentable  invention  unless  some  new  result  is 
obtained.    Fisher  v.  Commissioner  of  Patents,  212. 

2.  The  result  of  holding  firmly  the  ends  of  railr«>ad  rails  by  means  of 

screws  or  bolts,  and  by  a  plate  under  tlie  ends  is  well  known,  and 
the  simple  adoption  aikd  application  of  a  ribbed  plate  with  tbe  bolt 
screwed  to  its  place  between  tlic  ribs  is  only  tlie  application  of 
two  old  devices  without  the  attainment  of  any  new  result.    Id. 

PAYMENT.  See  Promissory  NgUs. 
Defendant,  having  been  sued  at  law  upon  a  promissory  note,  filed  a 
bill  in  equity  to  enjoin  the  suit,  on  the  ground  that  he  had  a  com- 
plete defense  in  equity,  by  reason  of  certain  credits  that  would 
amount  to  a  payment  of  the  note.  Subsequently,  and  before  the 
hearing  in  equity,  he  filed  a  plea  of  ''  payment ''  in  the  case  at  law. 
A  final  decree  was  afterwards  passed  dismissing  the  bill,  and  then, 
on  the  trial  of  the  suit  at  law.  the  plaintiffs,  to  meet  the  defend- 
ants* plea  of  payment,  offered  in  evidence  the  decree,  and  asked 
tlie  court  to  instruct  the  jury  that  this  decree  closed  all  defense  as 
to  any  alleged  payment  on  account  of  the  note,  which  the  court 
refused  to  do. 

HM,  Error,  for  the  reason,  that  equity  having  taken  jurisdiction  of 
the  cause,  had  necessarily  gone  into  the  condition  of  accounts 
between  the  parties  to  ascertain  whether  the  note  had  been  paid, 
and  if  paid  the  suit  at  law  would  have  been  enjoined.  The  dis- 
missal of  the  bill  was,  therefore,  an  adjudication  by  the  court  that 
the  note  had  not  been  paid,    Stevetis  v.  Du  Barry,  294. 

PERMANENT  IMPROVEMENTS.    See  Dower,  2. 

PLEADING.    See  Promissory  Notes,  4,  Contract,  4  ;  Counterfeiting. 
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POTOMAC  RIVER.    See  Jurisdictiotty  3. 

POWERS.  See  Married  Women,  7. 
The  effect  of  the  execution  by  tenant  for  life  of  an  instrument  in 
writing,  in  the  nature  of  a  last  will  and  testament,  disposing  of 
the  fee  under  a  general  power  of  appointment,  is  to  change  what 
would  otherwise  have  been  but  a  life-estate  into  an  estate  of  inhere 
itance,  and  subjects  the  property  appointed  to  the  claims  of  the 
creditors  of  the  appointor  in  preference  to  the  claims  of  the  ap- 
pointees, and  the  creditors  may  file  a  bill  after  the  death  of  the 
Hppoiutor  to  subject  the  property  to  the  satisfaction  of  the 
appointor's  debts.    Knowlea  v.  Dodge^  66. 

PRACTICE.    See  Promissory  Notes, 4;  Conirad,  4;  Evidence,!,  3,  4,  11/ 
Indictment;  Judgment,!;  EiquUy,'^;  Jury;  Ratificaiion, 

1.  The  court  in  General  Term  will  hear  a  motion  for  a- new  trial  upon 

a  bill  of  exceptions,  notwithstanding  no  motion  for  a  new  trial 
had  been  made  in  the  court  below.    Leiois  v.  Shepherd,  46. 

2.  It  is  the  province  of  the  jury,  and  noc  of  the  court,  to  estimate 

under  the  proof  the  damages  in  an  action  for  rent.  This  is  the 
uniform  rule  and  practice,  and  if  the  court  take  the  case  from 
the  jury  as  to  the  amount  to  be  recovered,  it.  will  be  error.  i>t«- 
trid  of  Columbia  v.  Johnson,  51. 

3.  The  reiterated  decisions  of  the  Supreme  Court  of  the  United  States 

and  of  this  court  have  sufficiently  warned  counsel  of  the  conse- 
quences of  neglecting  divers  requirements  in  the  preparation  of 
cases  on  appeal ;  this  court,  therefore,  will  not  consider  excep- 
tions whicli  would  inevitably  be  held  fatally  defective  in  this  res- 
pecr  on  appeal  to  the  Supreme  Court  of  the  United  States.  Strong 
V.  Dittrict  of  Columbia,  265. 

4.  The  presiding  justice   may  certify  a  case  to  be  heard  in  the  Gen- 

eral Term  if  he  sees  fit,  against  ttie  remonstrance  of  all  the 
parties,  or  lie  may  refuse  to  raalce  such  certificate,  though  all  the 
parties  unite  in  at^lcing  it.  It  is  a  matter  for  his  own  discretion 
and  there  is  no  guide  for  action  except  his  own  sense  of  judicial 
propriety.  Insurance  Co.  v.  Hosm*r,  "297. 
o.  The  provi>ions  of  rule  91  of  this  court  apply  only  to  appeals  and 
cannot  be  extended  to  embrace  a  certified  case.    Id, 

6.  In  a  landlord's  proceeding  by  attachment  before  a  magistrate,  the 

return  of  that  officer  to  a  writ  of  certiorari  showed  that  a  writ  of 
execution  upon  a  judgment  i// /^er^onerm  (unappealed  from)  had  Is- 
sued against  such  of  the  goods  and  chattels  of  the  defendant  as 
were  not  exempt  /ram  execution.  UM,  That  the  question  of  the 
exempt  character  of  the  property,  not  appearing  to  have  been 
adjudicated  by  the  magistrate,  might  be  raisecl  in  an  a^'tion 
of  replevin  against  the  constable  for  seizing  the  goods.  WaUings^ 
ford  V.  Bennett,  303. 

7.  It  seems  that  when  a  party  has  been  compelled  by  the  default  of 

another  (who  was  primarily  liable)  to  pay  damages  for  injuries 
received,  he  may  recover  in  an  action  over,  the-  entire  amount 
paid,  with  interest  and  costs  of  both  suits.  District  of  Columbia  v. 
RaUroad,  314. 

8.  It  is  not  error  to  refuse  to  instruct  the  jury  upon  a  matter  of  law 

wiiere  no  evidence  tending  to  raise  that  question  is  introduced. 
United  States  v.  Guileau,  498. 

9.  Nor  is  it  error  where  no  evidence  is  introduced  tending  to  $how  an 

incapacity  to  act  upon  a  Icnowiedge  that  the  act  was  wrong,  for 
the  court  to  instruct  the  jury  that  the  affirmative  tendency  of  the 
evidence  in  the  case  wag  to  support  a  wholly  different  theory  and 
groimd  of  defense .  -  /d. 
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10.  The  ili*8t  (lay  of  a  term  of  thi^  court,  but  not  its  dnrHtk>n,4s  fixed; 
the  term  ends  whenever  the  court  adjourns  sine  die^  and  is  then 
determined  for  all  purposes.  Jf,  tlierefore,  the  day  to  which  final 
execution  of  a  sentence  is  postponed  falls  after  the  next  term  of 
this  court  as  determined  by  its  adjournment  nne  die,  execution  is 
|K>stponed  in  accordance  with  the  meaning  of  Section  845  of  the 
Bevised  Statutes  of  the  District  of  Columbia.    Id. 

11.  If  it  should  happen  in  any  case  that  this  court  has  prolonged  the 
**  next  term  "  referred  to  in  that  section  until  the  day  set  for  final 
execution  is  reached,  the  criminal  court  would  then  be  authorized 
upon  application  of  the  party,  to  postpone  execution,  so  that  it 
should  fall  after  the  actual  adjournment  titie  die  of  this  oourt.    Id. 

PRESUMPTION  OF  INNOCENCE.    Bee  Evidence,  7.       -^ 

PRINCIPAL  AND  AGENT.    See   PromUstyry  Notes,  3,  4;    Building 
Association;  Married  Wometif  3,  4,  5,  6. 

PRINCIPAL  AND  SURETY.    See  Guaranty. 

1.  The  engagement  of  a  surety  cannot  be  enlarged  or  varied  without 

his  consent ;  thus,  defendants  were  sureties  on  an  appeal  bond, 
conditioned  to  pay  intervening  damages  and  costs.  Afterwards 
the  principal  confessed  judgment  on  the  plaintiff  agreeing  to  stay 
execution  for  thirty  days ;  all  this  without  the  knowledge  or  con- 
sent of  the  sureties. 
Seid,  That  giving  stay  of  execution  on  the  judgment,  without  the 
consent  of  the  sureties  discharged  them.    Kendall  v.  Grice.  279. 

2.  On  a  certification  to  the  General  Term  of  h  motion  to  quash  a  writ  of 

certiorari  in  a  landlord  and  tenant*s  proceeding,  the  court  lias  no 
power  to  require  the  defendant  to  enter  into  an  undertaking  witli 
surety  to  pay  the  intervening  rent  and  damages  occasioned  by  the 
delay  in  hearing  the  motion,  and,  as  against  the  surety,  between 
whom  and  the  landlord  tliere  is  no  privity,  i>uch  as  un(|ei*taking  is 
not  supported  by  any  consideration.  Nor  is  the  surety  estopped  to 
set  up  the  want  of  consideration,  the  instrument  not  being  under 
seal,  and  even  if  it  were  it  is  doubtful  whether  it  woidd  hie  good 
against  liim.     Insurance  Co.  v.  Hosmer,  29Z. 

3.  While  it  is  perfectly  well  settled  that  a  valid  agreement  between  a 

creditor  and  the  principal  debtor,  giving  time  after  tlie  maturity 
of  the  note,  discharges  the  surety,  yet  the  agreement  must  be  a 
binding  one  ;  otherwise  it  is  a  mere  voluntary  indulgence  and  no 
valid  defence  for  the  surety.    May  v.  Shepherd,  430. 

PRIOR  DECLARATIONS.    See  Evide)ice,  3. 

PRIVIES  IN  CONTRACT.    See  Consideralon,  5. 

PRIVITY  OF  ESTATE.    See  Adoerst  Possession,  2. 

PROMISSORY  NOTES.  See  Chattel  Mortgages,  2;  Judgment ;  Payment. 
I.  Where  the  first  of  a  series  of  three  notes,  payable  in  one,  two  and 
three  years,  and  secured  by  deed  of  trust,  had  become  overdue  and 
was  taken  up,  at  the  request  of  the  maker,  by  a  tliird  party,  who 
became  the  holder  thereof,  the  paj'ce  delivering  it  uncancelled, 
the  question  whether  such  a  transaction  operated  as  a  satisfaction 
and  extinguishment  of  the  note,  so  as  to  disentitle  the  holder 
to  any  share  in  the  fund,  when,  afterwards,  through  default  in 
payment  of  the  other  two  notes,  the  property  Is  sold  for  a  sum 
less  than  the  incumbrance,  is  one  depending  upon  the  intention 
of  the  parties  at  the  time  of  the  transaction;  if  there  was  no 
intention  to  consider  it  as  satisfied  and  extinguished,  the  holder 
will  be  entitled  to  share  pro  rata  in  the  fund  realized.  Ramsey  v. 
Danieh,  16. 
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2.  A  citae  of  this  cliaracter  stated  in  wlik^  the  court  held  there  was  no 

extingtiiiihinent.    Id, 

3.  An  alteration  by  the  endorsee  or  his  a^nt  increasing  the  rate  of 

interest  upon  a  promissory  note  if  mhde  without  the  knowledge 
or  consent  of  the  endorser  and  after  it  has  passed  out  of  his  hands,  • 
is  a  serious  and  material  change  in  tlie  promise,  and  is  sufficient 
to  discharge  him.    Levris  y.  IShepherd^  46. 

4.  A  declaration  in  assumpsit  consisted  of  a  special  count  against  the 

defendant  as  endorser  of  a  promissory  note,  and  also  of  the  com- 
mon money  counts,  having  annexed*  thereto,  as  tlie  only  bill  of 
particulars,  the  note  sued  on,  the  defendant  being  also  the  maker 
thereof.  On  the  trial  tlie  note  was  shown  to  have  been  materially 
altered,  as  to  the  rate  of  interest,  by  the  endorsee  or  his  agent, 
after  endorsement,  and  without  the  endorser's  knowledge  or 
consent. 
HM^  That  by  reason  of  the  alteration  of  the  note  there  could  be  no 
recovery  upon  the  special  count.  "  "Neither  cbuld  there  be  a 
recovery  upon  any  of  the  common  counts  for,  in  addition  to  the 
intinnity  of  an  Mltered  note  as  a  bill  of  particulars,  a  liability  as 
endorser  does  not  imply  a  further  liability  by  reason  of  the  money 
that  was  advanced  upon  the  note.    Id, 

PUBLIC  POLICY.    See  Exemptiont. 

PUBLIC  STATUTES,  KNOWLEDGE  OF. 
The  law  imputes  to  parties  full  knowledge  of  the  public  statutes,  and 
thev  are  not  to  be  heard  to  plead  ignorance  on  the  subject.    Strong 
V.  Jjistrict  of  Colnmbiay  263. 

RAILROADS.    See  Damages  ;  Inquisiiiony  1,  3;  MunieipaHtiei, 

RATIFICA'IION.    See  Asngnmeni,  1. 

1.  An  act  of  ratification  by  a  municipal  body  can  only  avail  where 

there  Was  original  power  and  authority  to  perform  the  act  to  be 
ratified.  If  the  act  was  void  beosLU^Q  uUra  tfires^  and  the  muni- 
cipality had  no  power  to  authorize  it  before  it  was  undertaken  and 
commenced,  it  has  no  power  to  adopt  it  after  it  is  done.  Strong 
V.  Distrid  of  Colnmbiay  265. 

2.  Hence  where  Congress  had  deprived  the  Board  of  Public  Works  of 

the  power  to  make  n  contract  without  a  previous  appropriation  by 
law,  and  had  forbidden  the  legislative  assembly  of  the  District  to 
authorize  payment  (»f  any  contract  made  without  express  author- 
ity of  law,  the  assembly  was  powerless  br  any  subsequent  acts  of 
attempted  ratification  and  adoption  to  validate  a  contract  void  for 
want  of  such  an  antecedent  appropriation.    Id. 

3.  The  power  to  waive  all  irregularities  in  the  form  and  execution  of 

tlie  contracts  resided  with  Congress  alone.    Id, 

4.  The  provisions  of  the  act  of  June  20,  1874,  disclose  on  the  part  of 

Congress,  speaking  as  the  supreme  legislature  of  the  District,  a 
full  recognition  of  the  existence  of  the  seven  classes  of  claims 
enumerated  in  tlie  sixth  section  of  tliat  act,  and  a  waiver  of  all 
formtil  objections  to  their  allowance,  the  plain  purpose  of  the 
statute  being  to  assist  those  whose  claims  in  one  form  or  another 
were  obnoxious  to  objection ;  among  Euch  claims  being  those  for 
work  done  and  materials  furnished  for  street  improvements  upon 
contracts  with  the  Board  of  Public  Works,  which  were  originally 
void  for  want  of  an  antecedent  appropriation.  Id, 
6.  The  fact  that  such  a  claim  is  presented  for  adjudication  elsewhere 
than  before  the  Board  of  Audit — the  tribunal  mentioned  by  the 
statute— does  not  revive  and  make  effective  tlie  formalities  cured 
by  the  act,  as  the  waivei*  once  established,  remained  in  full  force, 
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SEUEIPT.     See  Coutrad,  8, 

1.  A  receipt  acknowledj^ng:  the  payment  ot  mone;  ma^  be  explained 

or  contradicted  by  parol  evidence. 

2.  The  defendant  relied  upon  the  toUoning  receipt :  "  ReceiTed  of 

Gilbert  Tanderwerken,  $164.30,  to  balance  in  full  for  all  account 
(or  haulinfr  stone  for  use  on  the  work  of  construction  on  the 
Baltimore  &  Potomac  Railroad,  for  him  and  for  the  firm  of  Vander- 
werkeu  &■  Co.;  and*  I  do  hereby  rtleaee  him  aud  them  from  M 
obligations  on  account  of  the  contract  for  sach  hauling,  J.  F. 
Connell.  2Gtli  July.  1872."  PlalntitT  oB'ercd  to  show  by  parol 
evidence  that  the  receipt  was  not  designed  as  an  acquittance  of 
the  claim  sued  on,  but  that  the  same  was  expressly  excepted  by 
the  parties  at  the  time  from  Its  operation, 
Htid,  adinlaslble.     Cortiieilv.  Tandenoerkai,  243. 

BEASONABLE  DOUBT.    See  Evidmet,  7. 

RECEIVER.     See  Aaaignntail.  1 ;  Equity  Pleading  and  Pradier,  6. 

1.  A  receiver  appointed  to  take  possession  of  properly,  but  required  by 

the  order  appointing  him  to  give  bond  before  proceedlnnc  to  act, 
cannot,  until  such  bond  Is  given,  legally  dispossess  a  party  in 
possession.     Fhiliipi  v.  Smool^  478. 

2,  If  1  party  being  rightfully  In  possession  of  real  estate,  sign  a  lea?e 

agreeinif  to  pay  rent  to  one  whom  he  supposes  to  be  a  receiver 
with  authorily  to  take  posset^sion  ot  the  property,  he  Is  not 
estopped  from  afterwards  showing  the  want  ot  authority  and  title 
on  the  part  of  the  lessor ;  such  a  case  does  not  come  within  the 
rule  that  the  tenant  shall  not  deny  the  title  of  his  landlord.    Jd. 

RECORDING  OF  DEEDS.  See  Bona  Fidt  Purchaier,  2. 
The  act  ot  Congress  ot  April  27,  1678,  providing  tor  the  recording  ot 
deeds,  mortgages,  &c.,  repealed  ihe  antecedent  laws  limiting  the 
time  tor  the  recording  of  certain  deeds,  su  that  a  deed  eseciited  oil 
tiie  Dthof  December,  1878,  but  not  recorded  until  the  13th  ot  May, 
1879,  can  only  he  valid  against  creditors  without  notice  from  tbe 
latter  date.     Bank\.  HiU,   HI. 

REFEREE.     See  Arbiiralion  and  Award. 

RELEASES.     See  Aiaignmeni,  1  ;  Conirael,  6. 

RELIEF,  PRAYER  FOR.     See  Equity  Pleading  and  Practice,  8. 

KEMANIMNG  OF  CASES.     See  AThitralion  and  Auwd,  I. 

,   2,   3 ;    Practice ;    Principal  and 

EEPLEVIN.     See  Practice,  8. 

1.  Whether  a  demand  is  necessary  in  the 

under  claim  of  riglit  before  replevin  c: 
Bridgel  v.  ComtVA.  29. 

2.  Replevin  against  the  officer  will  lie  by  the  execution  debtor  when 

hia  exempt  property  has  been  levied  on.  IVaUingiford  v.  BeKHtU, 
SDH. 

3.  Defendant  received  from  K.,  without  fraudulent  purpose  towards 

plaintiff,  or  circumstances  to  put  him  on  inquiry,  certain  goods  as 
security  for  money  loaned.     Before  suit  brought  (replevin)  tbu 
defendant  had  returned  the  goods  to  K,  without  notice  from  plain- 
tiff that  the  goods  were  his. 
Bdd,  'i'hat  the  plaiiillff  could  not  recover.     Oarpauer  v.  iSarr,  417. 
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KEPUTATION.    See  Evidence,  8. 

KES  JUDICATA.    See  Practice,  6. 

RULES  OP  COURT.    See  Arbitration  and  Award,  1,8;  Practice,  6. 

RULE  OF  DISTRIBUTION. 

1.  It  is  doubtful  whether  the  rule  heretofore  frequently  followed  by  this 

court  of  dUtributing  the  proceeds  of  an  equity  of  redemption  among 
judgment  creditors  in  the  order  of  their  priority  in  obtaining  their 
judgments,  is  the  correct  rule.     Hume  v.  Daly,  460. 

2.  As  to  what  is  the  rule  that  should  be  followed  in  such  cases,  qtuere, 

id. 

SALES.  See  Fraud. 

SECRETARY  OF  STATE.    See  Juntdidion. 

SENTENCE.    See  CourderfeUing,  2 ;  IndidmerU,  2 ;  Practice,  10,  12. 
SembU,  That  where  the  indictment  is  good  but  the  term  of  imprison- 
ment to  which  the  prisoner  has  been  sentenced  exceeds  the  period 
fixed  by  the  statute,  the  case  may  be  remanded  to  the  court  below 
for  tlie  imposition  of  a  shorter  term.     United  StaieM  v.  BicksUr,  541. 

SEPARATE  ESTATE.    See  Marned  Women. 

STATUTES  OF  FRAUDS.    See  ChaUel  Mortgages. 

1.  Where  a  deed  is  void  in  part,  as  an  evasion  of  the  statute  of  frauds, 

it  is  void  in  the  whole  ;  it  cannot  be  held  good  for  a  part  and  void 
as  to  the  remainder.    Smith  v.  Kenney^  12. 

2.  The  corporation  of   Washington,  in  December,  1867,   passed  an 

ordinance  granting  authority  to  defendants  to  construct  a  wharf 
at  a  point  on  the  river  front  of  the  ciry  in  consideration  of  the 
payment  of  an  annual  rent  of  $1000  for  the  term  of  ten  years. 
'I'he  ordinance  was  to  take  effect  on  the  execution  by  tlie  grantees 
of  a  bond  to  fnlflU  the  requirements  of  the  ordinance.  The 
grantees  gave  the  bond  and  entered  into  possession.  In  1878,  the 
l^istrict  of  Columbia  brought  an  action  to  recover  the  accrued  rent. 
Beld^  That  the  grantees  by  entering  into  possession  of  the  premises 
and  accepting  the  terms  of  the  ordinance  made  the  latter  the 
written  memorandum  of  the  contract,  which  was  of  itself  suffi- 
cient to  take  the  case  out  of  the  statute  of  frauds,  although  if 
neceBpary  the  court  would  find  an  additional  memoiandum  in  the 
execution  of  the  bond  under  the  requirements  of  the  ordinance. 
Jteld^  aiso^  that  the  District  of  Columbia  was  the  proper  party  to 
bring  the  action.    Duttrici  of  Columbia  v.  Johnson,  51. 

STATUTES  OF  MARYLAND. 

The  following,  among  others, referred  to,  commented  on  and  explained: 

1715,  Chap.  23.    See    Inquisition,  2,    Limitation,  Statutes  of,   5 ',  Street 

BaUroads,  5. 
1785,  Chap.  — .    See  Arbitration  and  Award,  1. 
1791,  Chap.  45.    See  Legisladice  Assent, 

STATUTES  OF  THE  UNITED  STATES. 

The  following,  among  others,  referred  to,  commented  on  and  explained: 
1825,  March  23.     See  Taxation.  2. 

1867,  February  5.    See  Inguisiiion,  1. 

1868,  July  4.    See  Jurisdiction.  1. 

1869,  April  10.    See  Curtesy,  EsiaU  by  the,  2,  Husband  and  Wife,  1,  3. 

1871,  February  21.    See  Cotdrad,  2. 

1872.  May  21.    See  Inquisition,  1. 
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1874,  June  20.    See  Ratification,  4. 
1878,  AprH  27.    Sec  Recording  of  Deeds. 
1878,  June  19.    See  CtHificcde  of  Drawback. 
Rerised  Statutes,  Section  1033.    See  Trial,  13. 

3224.    See  Taxation,  6. 
4898.    See  Equity,  1. 
5339.     See  Murder,  5. 
5457.    See  Counter feiiing,  1 ;  Crimes, 
6458.     See  Counterfeiting,  2,  Crimes, 
D.  C.  Sections  678.    See  Landlord  and  Tenant,  2,  6. 

do.      715.    See  Interest,  1. 
do.        do.      727.    See  Husband  and    Wife^  1,  3» 
Married  Women,  1,8. 
Revised  Statutes,  D.  C,  Section  797.    See  Exemptions. 
do.  do.         do.        do.      845.    See  Practice,  10. 

STATUTES,  CONSTRUCTION  OF.    See  Construction  of  Statutes. 

STAY  OF  EXECU'JTON.    See  Principal  and  Surety,  1. 

STREET  RAILROADS. 

1.  If  the  conduct  of  a  passenger  upon  a  street  ear  is  such  that  his 

expulsion  appears  to  the  conductor  to  be  a  just  and  proper 
expedient  for  the  purpose  of  preventing  a  violation  of  decency  and 
good  order,  the  conductor  will  be  justified  In  expelling  him,  the 
company  being  responsible  for  an  abuse  of  this  discretion  or  of 
any  oppression  in  its  exercise,  and  it  will  be  error  if  the  court  so 
instruct  the  jury  as  to  take  away  from  them  the  consideration  of 
the  question  whether  the  conduct  of  the  passenger  furnished  a 
reasonable  and  probable  cause  for  apprehending  a  breach  of  good 
order.    Lemoni  v.  Railroad  Co.^  180. 

2.  A  sick  passenger  on  a  street  car  must  conform  to  the  reasonable 

regulations  of  the  car  company ;  he  has  no  prerogative  to  misbe- 
have and  to  subject  the  other  passengers  to  annoyance  by  his 
offensive  conduct,  and  it  will  be  no  protection  against  his  expulsion 
from  the  car  that  his  misconduct  is  not  willful  or  voluntary.  The 
absence  of  an  evil  intention  is  a  good  defense  to  an  indictment, 
but  it  cannot  exonerate  a  person  who  is  honestly  supposed  to  be 
drunk  and  who  repeatedly  disobeys  the  request  of  the  conductor 
to  behave  himself.    Id. 

3.  The  rule  to  be  applied  to  steam  cars  in  regard  to  accommodations  to 

sick  or  decrepit  persons  is  hot  a  proper  rule  to  be  applied  to  horse 
railways.  What  might  be  permitted  on  tlie  former,  where  the 
journeys  are  long  and  continuous,  could  not  be  practiced  on  the 
latter  without  great  inconvenience  to  the  compan}*  and  the  pas- 
sengers. If  the  passenger  is  known  by  the  conductor  to  be  sick 
(and  good  faith  requires  that  he  be  informed  by  the  passenger  of 
tliat  fact  in  order  that  proper  and  reasonable  allowance  may  be 
made  for  what  may  seem  unusual  or  obnoxious  in  his  conduct), 
and  he  is  shown  good  treatment,  the  company  will  not  be  required 
to  provide,  without  a  special  contract,  any  extra  means  for  his 
accommodation.    Id. 

4.  An  instruction  which  implies  that  vomiting  in  a  street  car  from 

intoxication  is  the  only  form  of  that  evil  which  will  authorize  the 
conductor  to  expel  the  offending  passenger,  is  erroneous,  as  it 
takes  from  the  minds  of  the  jury  all  other  forms  of  the  evil 
which,  in  the  proper  management  of  the  car,  might  justify  the 
conductor  in  ejecting  the  passenger.    Id. 

5.  By  the  charter  of  certain  street  railway  companies  of  Washington 

and  Georgetown,  the  companies  were  required  to  keep  their  tracks 
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ani  the  adjacent  part  of  the  streets,  at  all  times,  well  paved  and  in 
good  order,  without  expense  to  the  United  States  and  to  the  Dis- 
trict, the  District  being  also  bound  by  statute  to  take  all  proper 
care  of  its  streets  and  avenues.  On  the  failure  of  the  companies 
to  perform  this  duty  the  work  was  done  and  paid  for  by  the  Dis- 
trict, and  to  obtain  reimbursement  for  the  outlay,  suit  was  after- 
wards brought  by  it  against  the  companies. 
Hdd^  1.  That  after  the  acceptance  of  their  charters,  the  companies 
could  not  be  heard  to  object  that  the  provision  was  illegal  or 
incapable  of  enforcement  against  them.  2.  That  the  right  of 
action  grew  out  of  and  was  founded  upon  the  obligation  in  the 
charters  as  well  of  the  District  as  of  the  companies,  and  that  the 
suit  was  an  action  founded  upon  those  statutes.  3.  That  the 
statutory  obligation  of  the  companies  had  been  broken  if  the  pav- 
ing had  caused  any  expense  to  the  District,  and  this  fact  would 
furnish  the  consideration  and  foundation  of  the  claim  for  reim- 
bursement. 4.  That  the  action  was  not  within  anv  of  the  enum- 
erated actions  mentioned  in  the  1st  section  of  the  Maryland  act  of 
1715,  chap.  23,  to  which  the  plea  of  limitation  would  be  available. 
District  of  Columbia  v.  Washinffton  8f  O,  R,  B,^  SQi, 

6.  One  section  of  the  charters  of  the  companies  required  them  to  keep 

their  tracks,  &c.,  at  all  times,  well  paved  and  in  good  order  ;  and  by 
another  section  it  was  provided,  *^  that  nothing  in  this  act  shall 
prevent  the  government,  at  any  time,  from  aUerincfihe  grctdes  or 
otherwise  improving  all  avenues  or  streets  occupied  by  said  roads, 
or  the  respective  cities  from  so  altering  or  improving  such  streets 
or  avenues,  and  the  sewerage  thereof,  as  may  be  under  their  re- 
spective authority  and  control ;  and  in  such  event  it  shall  be  the 
duty  of  such  company  to  change  their  said  railroad  so  as  to  con- 
form to  such  grade  or  pavement.  The  companies^  charters  also 
provided,  *^  that  the  use  and  maintenance  of  said  roads  shall  be 
subject  to  tiie  municipal  regulations  of  the  cities  of  Washington 
and  Georgetown." 
Eeld^  That  the  companies  were  bound  by  the  charters  not  only  to  pave 
once  the  designated  portions  of  the  streets,  but  to  repair  the  pav- 
ing and  to  change  the  grade  and  lay  new  pavements  within  the 
prescribed  limits  whenever  the  municipality,  in  its  discretion, 
should  see  proper  to  make  changes  in  the  streets,  rendering  such 
work  proper  to  be  done  on  the  part  of  the  companies.    Id. 

7.  Where,  on  the  failure  of  the  companies  to  pave,  &c.,  as  required 

by  their  cbaiterp,  the  work  is  done  by  the  District,  assumpsit  for 
the  recovery  of  the  sum  expended  is  a  more  appropriate  form  of 
action  than  debt ;  and  the  declaration  should  charge  that  the  sums 
paid  were  what  the  work  was  reasonably  worth,  tne  recovery  be- 
ing limited  to  such  reasonable  expenses  incurred  by  the  city  as 
shall  be  ascertained  by  a  jury.  Extravagant  amounts  recklessly 
expended  in  the  work  without  reference  to  its  true  value  should 
not  be  allowed.   Id. 

STREETS.    See  Limitaiions  SiaiuU  o/*,  6,  7. 

1.  A  municipality  charged  with  the  duty  and  power  to  grade  and  alter 

the  streets  of  its  city  is  not  answerable,  in  the  performance  of 
such  work,  for  injury  resulting  to  a  cicizen,  unless  negligence  be 
shown.    Vistrid  of  Columbia  y.  Railroad  Co,,  314. 

2.  But  it  is  otherwise  With  a  private  corporation,  which  is  liable  like 

any  other  private  person  making  a  specially  authorized  but  extra- 
ordinary use  of  a  public  street.    Id. 

3.  Such  uses  of  public  streets  by  private  persons  are  lawful  only  be- 

cause specially  authorized,  and  while  so  conducted  as  to  be  harm- 
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less  to  others,  but  they  become  trespasses  whenever  Injury  occurs, 
whether  resulting  from  negligence  or  not.     Id. 

4.  Evidence,  therefore,  by  such  a  defendant  to  show  all  possible  care 

and  diligence  if  unaccompanied  by  any  assertion  of  responsibOity 
on  the  part  of  another,  or  of  want  of  care  on  the  part  of  the  per- 
son injured,  should  be  excluded  as  immaterial  to  the  issue.    Id. 

5.  The  fact  that  a  municipality  grants  to  a  private  person  the  right  to 

engage  In  extraordinary  work  upon  its  streets  does  not  deprive  the 
municipality  of  the  right  to  recover  over  against  such  person  the 
amount  which  it  (the  municipality)  has  been  compelled  to  pay  to 
a  citizen  injured  by  reason  of  such  work.    Id, 

SUPPLEMENTAL  BILLS.    See  Equity  Pleading  and  Practice,  4. 

SWITZERLAND.    &te  Treaties,  2. 

TAXATION.    See  Cfmstruction  of  Statutes,  1 ;  Jurisdiction,  3,  4 ;  Ltmi- 
iations^  Statutes  of. 

1.  Whenever,  on  anv  fair  construction  of  the  legislation  under  which 

an  exemption  from  taxation  is  claimed,  Uiere  is  a  reasonable 
doubt  whether  the  claim  is  made  out,  that  doubt  must  be  solved 
in  favor  of  the  Sovereignty.  In  other  words,  the  language  used 
must  be  of  such  a  character  as,  when  fairly  interpreted,  leaves  no 
room  for  controversy.  R.  R>  and  Bridge  Co,  t.  Distiict  of  Cohtm^ 
&ia,  217. 

2.  The  act  incorporating  the  Chesapeake  and  Ohio  Canal  Company 

(assented  to  by  Congress,  March  3,  1820)  declared  its  property  for- 
ever exempt  from  taxation.  By  a  provision  of  the  act  CongrcFs 
had  power  to  authorize  the  extension  of  the  canal  ^Mnto  or 
through  the  District  of  Columbia  *  *  *  upon  the  same  terms 
and  conditions  and  with  all  the  rights  and  privileges  and  powers 
of  every  kind  whatsoever  that  the  company  incorporated  by  this 
act  have  to  make  the  Chesapeake  and  Ohio  Canal.  * '  Afterwards  the 
Alexandria  Canal  Company  was  incorporated  by  Congress  and  au- 
thorized to  construct  a  canal  from  the  terminus  of  the  Chesapeake 
and  Ohio  canal  in  Georgetown  across  the  Potomac  river.  Under 
this  charter  a  canal  was  conducted  across  the  Potomac  by  an 
aqueduct,  supported  upon  piers.  In  May,  1866,  certain  parties  be- 
came lessees  of  the  property.  Subsequentlpr,  the  lef^sees  conveyed 
all  their  rights  to  complainants,  a  body  politic.  ^  Later  (July,  1868) 
the  assent  of  Congress  was  given  to  the  construction  by  com- 

glainants  of  a  bridge  over  the  aqueduct-  The^Oistrict  of  Coliim- 
ia  having  assessed  this  bridge  for  taxation,  complainants  filed 
their  bill  to  enjoin  the  enforcing  of  the  tax  on  the  ground  that 
the  exemption  from  taxation  granted  the  Chesapeake  and  Ohio 
Company  had  been  transmitted  to  complainants  by  their  charter 
and  the  several  acts  of  Congress ; 

Heid,  that  the  rights,  privileges  and  powers  communicated  to  the 
Alexandria  Canal  Company  were  those  which  the  Chesapeake 
and  Ohio  Company  had  to  make  the  canal,  and  that  these  might 
be  exercised  quite  independently  of  any  exemption  from  taxation, 
and  could  not  be  held  to  include  any  immunity  therefrom. 

HM,  edso,  that  eyen  if  the  Alexandria  Canal  Company  had  been  en- 
titled to  immunity  from  taxation,  it  could  not  be  claimed  by  its 
lessees,  as  the  exemption  from  taxation  was  a  privilege  of  the 
company  itself  and  does  not  pass  to  purchasers  of  its  property 
and  franchises. 

Held,  also,  that  where  an  act  incorporating  a  company  authorizes  it 
to  construct  certain  works  and  forever  exempts  its  property  from 
taxation,  a  subsequent  act  (unaccompanied  by  an  exemption  from 
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taxation)  authorizing  the  companj  to  construct  other  workg, 
wliich  are  in  no  sense  an  appropriate  part  of  the  first  or  within  the 
purposes  or  contemplation  of  those  who  granted  the  original  fran- 
chise, the  new  property  thus  created  cannot  be  fairly  included  as 
coming  under  the  grant  of  exemption  from  taxation  in  the  original 
act.    id. 

3.  A  bridge  firmly  attached  to  and  incorporated  with  the  stone  work 

of  an  aqueduct  whose  piers  extend  a  g^eat  depth  bolow  the  bot- 
tom of  the  Potomac  river  and  arc  fastened  to  the  solid  rock  can- 
not be  considered  as  personalty  or  an/thing  else  than  real  estate 
within  the  meaning  of  the  tax  laws.    Id. 

4.  Although  an  incorporated  company  has  not  for  thirty  years  been 

charged  with  taxes  upon  its  property,  the  court  will  nevertheless 
sustain  the  right  to  a  tax,  if  it  be  a  legal  one,  when  the  subject  is 
finally  brought  to  its  attention.    Id, 

5.  The  mere  cost  of  the  planks  of  a  brid^  is  not  the  only  element  to 

be  taken  into  consideration  in  making  an  assessment ;  the  use 
permitted  to  be  made  of  the  property  under  the  franchise  may 
enter  as  a  constituent  into  the  valuation.    Id, 

6.  Section  3224  of  the  Revised  Statutes  of  the  United  States  declaring 

that  ^*  no  suit  for  the  purpose  of  restraining  the  assessment  or 
collection  of  any  tax  shall  be  maintained  in  any  court,*'  applies 
only  to  taxes  levied  by  the  United  States,  and  has  no  application 
to  taxes  levied  by  the  District  o|  Columbia,  although  under 
authority  of  the  United  States.    Id, 

7.  The  rule  that  the  mere  illegality  of  a  tax  is  no  ground  of  itself  for 

the  interposition  of  a  court  of  equity,  but  that  there  must  exist  in 
addition,  special  circumstances  bringing  the  case  under  some 
recognized  head  of  equity  Jurisdiction,  applies  only  to  taxes  levied 
by  the  sovereign ;  it  would  seem  n(»t  to  be  properly  applicable  to 
the  case  of  an  illegal  tax  levied  by  a  municipal  corporation.    Id. 

TERMS  OF  COURT.    See  Practice,  10, 12. 

THREATS.    See  Ecidence,  2,  Murder,  2. 

TRADE-MARKS. 

1.  The  several  acts  of  Congress  regarding  the  registration  of  prints 

designed  to  be  used  as  labels,  do  not  exclude  from  registration  a 
label  cctfitaining  matter  whicii  might  be  registered  as  a  trade- 
marlc,  nor  d<)es  the  fact  that  a  label,  bearing  such  distinguishing 
marks  as  entitle  it  to  registration  as  a  trade-mark,  exclude  it 
from  registre .Ion  as  a  label  if  the  owner  desires  it  to  be  registered 
as  such  ;  whether  the  Commissioner  of  Patents  is  to  regard  it  as 
the  one  or  the  otiier,  depends  wholly  upon  the  will  of  its  proprie- 
tor.    U,  S,,  ex  rel.  Sewing  Miuhine  Go,  v.  Marble, 

2.  The  owner  of  a  label  entitled  to  registration  under  the  law  made 

application  to  the  Commissioner  of  Patents  for  its  registration, 
applicant  had  complied  with  all  the  requirements  of  the  law,  but 
tlie  examiner  in  charge  of  that  department  of  the  Patent  Office 
rejected  the  application  on  the  ground  that  the  label  was  not  of 
the  class  entitled  to  registration,  whereupon  applicant,  instead  of 
appealing  to  the  Commissioner  of  i'atents,  as  he  might  have  done, 
petitioned  this  court  for  a  mandarmu  to  compel  the  Commissioner 
to  register  the  label,  th*  Commissioner,  in  his  answer  to  the  rule 
to  shov/ cause,  recited  the  facts  of  the  failure  of  the  applicant  to 
appeal  to  the  Commissioner  from  the  examiner^s  decision,  but  at 
the  same  time  approved  of  and  endorsed  the  reasons  of  the 
examiner  for  refusing  to  roister  the  label. 
EM^  That  a  peremptory  mandamus  to  register  the  label  should  issue.  Id, 


628  Index. 

TRESPASS.    See  MmidpaKHes,  2. 
TREATIBS. 

1.  A  treaty  between  tbe  United  States  and  a  foreign  power,  H  valid, 
is  as  much  a  part  of  the  law  of  tbe  land  as  the  common  law  or 
statutes. 

3.  Under  the  treaty  of  1850,  between  Switzerland  and  the  United 
States,  citizens  of  Switzerland  may  inherit  of  citizens  of  the  United 
States  in  tbe  same  manner  as  any  other  citizens  of  this  country. 
JcH  T.  JoH,  487. 
TRESPASS.    See  Mtmicipalities,  2. 

TRIAL. 

1.  Under  Section  10S3  R.  S.  U.  S.,  providlntr  <«r  the  delivery  to  the 

defendant  of  a  <k>py  of  the  indictment  and  a  list  of  the  jurors  and 
witnesses  two  entire  days  before  the  trial  begins,  the  trial  is  to  be 
considered  as  beginning  when  the  jury  is  made  up  and  sworn,  and 
not  when  tlie  prisoner  is  arraigned ;  and  it  would  seem  that  Sun- 
day may  be  included  as  one  of  the  two  days.  Onittd  SiaUa  y. 
N€ver$on^  152.  ". 

2.  The  pendency  of  a  prior  indictment  to  which  a  plea  of  not  guilty 

has  been  entered,  and  upon  which  plea  issue  has  been  joined,  is 
no  bar  to  an  arraignment  and  trial  upoii  a  second  indictment  In 
the  same  court  for  the  same  crime.    Jd, 

3.  A  delivery  to  the  defendant,  after  the  trial  begins,  of  a  list  contain- 

ing the  name  of  a  witness  who  will  be  caUed  in  behalf  of  the 
prosecution,  is  not  sufficient,  under  Section  1033  R.  S.  U.  S.,  to 
entitle  the  prosecution  to  use  such  witness  on  the  trial,  even  thous^h 
the  court  snould  adjourn  the  trial  for  three  days  in  order  that  the 
defendant  may  not  be  surprised.    Id, 

4.  But  when  sucn  evidence  has  been  admitted  the  defendant,  if  be 

complains  of  it^  must  set  out  in  the  record  what  the  evidence  was ; 
for,  if  it  was  immaterial  or  unfavorable  to  the  prosecution,  the 
ruling  of  the  court  below  in  permitting  the  witness  to  testify  will 
be  no  ground  for  fi^nting  a  new  trial ;  and  a  mere  statement  in 
the  record  that  the  evidence,  without  setting  it  out,  was  *'in 
hthalfot  the  prosecution,'*  is  not  sufficient  to  inform  the  court  of 
the  nature  of  the  evidence.    Id, 

TRIAL  BY  JUKT.    See  ArbUraium  and  Award,  4. 

TRUST. 

1 .  Wliere  a  trust  has  l>een  created  for  the  benoiit  of  a  particular  class 

of  persons,  as  for  example,  "for  the  Calvinlst  Society,"  and  there 
is  nothing  in  the  deed  expressly  declaring  the  particular  nation- 
ality or  location  of  the  society  to  whom  the  advantages  of  the 
trust  are  to  enure,  the  court  will  be  governed  by  the  circum- 
stances surrounding  the  trust  at  its  Inception,  and  If  there  Is 
sufficiently  evinced  an  intention  by  the  grantor  to  confine  it  to 
particular  persons  of  a  particular  locality,  the  court  will  give 
effect  to  that  intention  and  restrict  the  truRt  to  those  persons  and 
to  that  locality  most  probably  intended  to  be  benefitted.  Ebbing- 
haui  V.  KiUian,  247. 

2.  After  a  lapse  of  nearly  a  hundred  years,  during  which  time  the 

validity  of  a  trust  had  never  been  questioned,  and  all  parties  ever 
claiming  the  property  had  claimed  under  the  trustee's  title,  tbe 
court  wUl,  under  proper  circumstances  of  possession,  presume  the 
existence  of  grants  and  the  enactment  of  statutes  necessary  to 
^  confirm  the  trustee's  title.    Id, 

3.  By  the  provisions  of  a  deed  of  trust  given  to  secure  a  promissory 


Index.  629 

note,  tbe  terms  of  sale  in  case  of  default  were  as  follows :  **  Tke' 
amount  of  ind^edness  secured  bv  said  deed  of  trust  unpaid,  witii 
tlie  expense  of  the  sale,  In  cash,  and  tlie  balance  at  twelve  and 
eighteen  months.'* 
Held^  Not  to  be  construed  as  depriving  the  trustees  of  the  power  to 
sell  for  less  than  the  full  amount  of  the  debt,  taxes  and  expenses. 
A  provision  in  a  deed  of  trust  to  secure  a  debt,  to  have  that  effect 
should  be  very  clearly  expressed.  The  true  construction  of  this 
language  is,  that  the  trustees  should  require  a  cash  payment  of 
enough  to  satisfy  the  debt,  if  the  purchase  money  be  sufficient  for 
that  purpose,  and  the  balance,  if  any,  in  two  instalments.  May 
V.  Shepherd^  430. 

4.  3-  gave  his.  promissory  note,  bearing  ten. per  cent,  interest  until 

paid,  to  M.,  and  secured  the  same  by  deed  of  trust  upon  real 
estate ;  siibsequently  8.,  for  a  valuable  consideration,  conveyed 
the  equity  of  redemption  to  W.,  and  paid  the  interest  on  the  note 
up  to  the  date  of  the  conveyance,  W,  then  pxid  the  interest 
until  the  maturity  of  the  note,  w^hen  he  went  t6  M.  and  told  him 
that  he  (Vf .)  Iiad  to  pay  tiie  note,  but  asked  for  an  extension  of  one 
year  at  the  same  rate  of  interest,  which  was  granted.  The  agree* 
ment  to  extend  whs  not  in  writing.  A  subsequent  extension  was 
obtained  in  the  same  manner.  Default  having  finally  been  made, 
the  property  was  sold,  but  did  not  sell  for  enough  to  satisfy  the 
note.  Whereupon  S.  was  sued  for  the  balance,'  and  was  held  by 
the  court  liable  for  the  same.    Id. 

5.  'I'he  common  law  rule  requiring  the  use  of  the  word  **  heirs  *'  in 

deeds  of  conveyance,  in  order  to  pass  a  fee,  does  not  apply  to 
deeds  of  trust ;  the  latter  are  to  be  construed  according  to  the 
intention,  the  trustee  taking  only  such  estate  as  is  necessary  for 
the  execution  of  the  trust.    liackaU  v.  Richards^  444. 

6.  Where   the  trust  is  created  solely  for  the  benefit  of  the  cutui  que 

tntsfy  he  having  the  absolute  control  of  the  property,  the  power  of 
disposition  and  the  right  of  possession,  the  trustee  cannot  main- 
tain the  ejectment  against  him.    Id, 

7.  Where  the  trustee  has  no  right  of  possession  save  in  behalf  of  the 

eeMtui  que  trusty  and  the  latter  conveys  his  entire  interest  to  another 
pending  an  ejectment  suit,  brought  in  the  name  of  the  trustee  in 
behalf  of  the  cestui  que  trusty  and  Includes  in  the  convejrance  his 
interest  in  the  mesne  profits  claimed  of  the  defendant  iu  the  i>end- 
ing  suit,  the  trustee  has  no  longer  a  right  of  action.    Id* 

8.  Tbe  hal)eudum  clause  of  a  trust  deed  was  a^  follows :  **  To  have 

and  to  hold  the  said  lots,  &c.,  uuto  the  said  party  of  the  second 
part  (tlie  trustees),  his  heirs  and  assigns  forever,  for  his  and  their 
sole  use,  benefit  and  l>ehoof  forever,  in  trust,  neverthele^,  for  the 
use  and  piurpose  following,  and  none  others,  that  is  to  say :  to  hold 
the  same  for  the  use  and  benefit  of  the  aforesaid  (cestui  que  trust), 
and  subji'Ct  to  his  absolute  control  aud  disposal,  snd  to  sell  and 
dispose  of  the  same  as.  the  said  (cestui  qtie  trust)  may  in  writing 
direct  and  require.  Id, 
Beld^  'I  hat  the  cestui  que  trust  had  the  entire  control  and  power  of  dis- 
position over  the  property,  including  the  riglit  of  possession,  and 
having  conveyed  his  entire  interest  pending  an  ejectment  suit 
brought  in  his  behalf  in  the  name  of  the  trustee,  the  defendant  in 
the  suit  could  set  up  the  conveyance  as  a  good  defense*  against 
plaintlif,  the  trustee.    Id, 

ULTRA  VIRES.    See  Ratificatiany  1. 
UNINCORPORATED  SOCIETIES.    See  Equity,  4. 
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UNITSD  STATES  TREASUBT.    See  Jurisdidion,  1. 

VBICDOR  AKD  VENDEE.     See    Bona   Fide  Purchaser ;    Damages ; 
Fraud  ;  Landlord  and  Tenant ;  Larceny. 

VERDICT.    See  BiOs  of  Exceptions^  1,  2  ;  Evidence^  12.  ' 

VOID  PROMISE.    See  Interest. 

WAIVER.    See  ArhUraiion  and  Awards  4;  Exemptions;  Ratification^  3. 

WASHINGTON  GASLIGHT  COSiPANY.    See  Contract,  5. 

WHARF.    See  AdmiraUy,  3. 

1.  Distinction  between  public  and  private  wharves  on  the  river  front 

of  the  city  of  Wasbin^^on.    DiArid  of  Columbia  v.  Johnson,  51 . 

2.  The  corporation  charter  of  the  city  of  Washins^on  save  the  latter 

power  to  control  and  make  disposition  of  public  wharves,  and  to 
regulate  and  police  private  wharves. 

WIFE.    See  Husband  and  Wife  ;  Dower ;  Evidence,  15 ;  Married  Women, 
8,  4,  5,  6. 

WILL.    See  Married  Women,  7 ;  Powers. 

1.  Testator  devised  a  house  and  lot  to  his  daughter,  E  F.,  ^'  in  trust 

for  the  benefit  of  her  children/'  without  particularizinr  them  by 
their  names.  A  lilce  devise  in  trust  was  made  to  each  of  three 
other  daughters.  He  then  devised  a  house  and  lot  to  his  daughters, 
E,  F.  and  M.  L.,  "  in  trust  for  the  benefit  of  iheir  children.'*  The 
will  then  declared :  *'  In  the  above  devises  and  bequests  that  I 
have  made  I  wish  it  to  be  understood  that  my  desire  Is  that  the 
property  so  named  and  designated  be  held  in  trust  by  the  persons 
so  named  as  trustees  until  the  youngCBt  child  in  each  family  shall 
become  of  aee,  when  it  shall  be  conveyed  to  them  as  tenants  ia 
common."  There  was  no  evidence  as  to  the  value  of  the  respec- 
tive properties,  nor  as  to  how  many  children  there  were  in  each 
family,  nor  what  advances  had  been  made  to  them  by  the  testator 
in  his  lifetime. 
Bdd,  lliat,  in  the  absence  of  this  evidence,  by  the  assistance  of  whioli 
the  court  might  have  decided  diflferently,  nnd  guided  only  by  the 
face  of  the  will  to  discover  the  intention  of  the  testator,  the  devise 
to  E.  F.  and  M.  L.  must  be  construed  as  meaning  that  they  were 
to  take  as  trustees  for  two  families  or  groups  of  children,  and  that 
each  group  took  one-half  of  the  devise*    reirj  v.  Langley^  140. 

2.  A  will  contained  the  following  clause  :  *^  I  bequeath  and  give  to  my 

dearly  beloved  brother,  Henry  Walker,  forever,  lot  No.  6  In  square 
403,  together  with  the  improvements  thereon  erected  and  appur- 
tenances thereto  belonging."  The  testator  did  not  own  lot  ()  in 
square  403 ;  but  the  plaintiff,  in  an  action  of  ejectment  to  recover 
lot  3  in  square  406,  offered  to  show  by  parol  evidence,  that  this 
clause  was  intended  as  a  devi$>e  of  lot  3  in  square  406.  The 
evidence  proposed  to  be  given  was :  1.  That  the  testator  intended 
to  leave  everything  he  owned  to  his  brothers  and  sisters ;  2.  That 
he  did  not  own  lot  6  in  square  403,  but  that  he  did  own  lot  3  in 
square  406,  which  was  in  the  same  general  system  of  lots,  all  the 
four  hundred  series  running  down  in  the  same  straight  line 
through  that  part  of  the  city ;  3.  That  the  lot  designated  in  the 
will  had  no  improvements  upon  it.  whereas  lot  3  Tn  square  406 
was  toproved  (the  lot  devised  being  described  in  the  clause 
quoted  as  an  Improved  lot.)  He  also  offered  to  provo,  as  going 
to  show  l^e  proper  reading  of  the  clause  as  understood  by  those 
directly  Interested,  that  since  the  will  was  admitted  to  probate, 
the  widow  who  ha[d  a  life  estate  in  one-third  of  all  the  property. 
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hud  drawn  but  one-third  of  the  renti,  is8ue8  and  profits  of  lot  3 
In  square  406,  and  that  the  guardian  of  Henry  Walker  had  drawn 
the  other  two-thirds,  and  that  all  the  beneficiaries  of  the  will  had 
acquiesced  in  this.  Hdd  inadmissible.  Patch  v.  WhUe^  468. 
3.  Where  a  particular  estate  is  devised  to  one  with  remainder  to  the 
devisor's  A€tr«-a<4ati^,  the  remaindermen  take  the  same  estate  which 
the  law  would  have  cast  upon  them  if  the  devisor  had  died  intes- 
tate as  to  tlie  remainder.  And  in  such  case,  for  the  pnrpose  of 
ascertaining  the  heirs,  the  will  is  to  be  regarded  as  a  nullity. 
Jad  V.  Jatiy  487. 

WITNESS,    See  Accomplus€^  2-« ;  EqaUy  PUading  and  Pradiee,  1,  2,  7; 
Evidmice^  3, 10 ;  /nyuiHfooM,  6. 
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